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A. Introduction

Climate change is impending. There is a substantial scientific consensus that climate
change is a real and present threat to humans and other species.! Moreover, a growing body
of anecdotal evidence accumulated shows that climate change is already underway.? Thus,
international and national climate policy concerns not only the mitigation of greenhouse gases

(GHG), but also adaptation to climate change.

Although the United Nations Framework Convention on Climate Change (hereafter
referred as “UNFCCC”) has gained certification of more than 190 countries (including the
USA) and the Kyoto Protocol (hereafter referred as “KP”) came into force in 2005, there is
so far no sound reason to be optimistic about the future of climate protection. On the one
hand, the USA, the biggest greenhouse gas emitter, has not made any commitments of
quantity mitigation. On the other hand, the increase of GHG from developing countries, in
particular, from India and China, is becoming more and more serious. Quickly industrializing
countries such as China and India have become one of the topics of the future climate
protection law. Due to rapid economic development and huge populations in these countries,
the international climate policy cannot be successful without their active participation.
According to Article 4.1(a) UNFCCC and Article 3 KP, both developing countries and
developed countries should bear the obligation to take measures to protect the climate.
Therefore, the question is not “should developing countries take measures to protect the
climate?”, but rather “how should developing countries take measures to protect the climate
and how should they adapt to climate change?” This question involves not only the
international climate legal system, but also national and local legal systems. On the one
hand, international climate protection treaties should provide the corresponding institutions
and mechanisms with the ability to promote effective participation of developing countries in
climate protection; on the other hand, the developing countries should take appropriate

domestic measures on a national and local level to implement the international treaties.

On an international level, the key question is concerned with the type of commitments of

developing countries in international climate treaties. The voluntary, non-binding

'IPCC, The Forth Assessment Report(Synthesis Report), Topic 1, p.1.
2IPCC, Climate Change 2007: The Physical Science Basis. Contribution of Working Group I to the Fourth
Assessment Report of the Intergovernmental Panel on ClimateChange, p.747-940.



commitments of developing countries regarding GHG mitigation in the present international
climate agreements are assumed as insufficient for the reaching of the climate protection
objectives that are provided in Article 2 UNFCCC.? Yet while developed countries rank
environmental effectiveness and economic efficiency higher than equity, developing countries
rank equity of climate agreement higher than environmental effectiveness and economic
efficiency. As far as the issue of participation of developing countries in the international
climate protection cooperation is concerned, their most important concern is equity of climate
convention. There are many arguments for equity from perspectives of developing countries,
among which “equal rights to GHG emissions” is one strong normative argument. This
argument is consistent with the basic principle of climate protection anchored in the UNFCCC
and the right to equality in the international human rights conventions. However, a lopsided
interpretation and application of such rights-based arguments may make equity and
environmental effectiveness a difficult knot to untie in the case of commitments of developing
countries. It needs no further argument for the developed countries — especially the USA—
should assume legally binding mitigation commitments at first. However, for the effective
participation of developing countries in GHG mitigation, it is necessary to provide an
impartial interpretation of equity and to apply equity in an appropriate way to deal with the
tense relationship between equity and environmental effectiveness. Only with an impartial
interpretation of equity, can the design of commitment modes of developing countries be

persuasive.

More importantly, the commitments of developing countries in the international climate
conventions should be implemented within the national legal systems. Furthermore, only
these commitments that can be implemented in the national legal system of a country should
be assumed by this country in the international climate convention. It is important to
investigate any potential implementations of climate protection in each country’s national

legal system, since the specific situation between developing countries differs vastly.

As the largest developing country, China plays an important role in climate protection.
China is the world’s second largest GHG emitter. Without corresponding regulations on GHG
emissions, the increase of GHG in China will make climate protection impossible to
achieve. However, the effective implementation of climate protection in its legal system is a

great challenge for China. The state is confronted with other legal and political duties, such

3 Héhne et al., Evolution of Commitments under the UNFCCC: Involving Newly Industrialized Economies and
Developing Countries, p.S8.



as the provision for the peoples’ basic needs, serious environmental problems directly related
to the public health and energy security. Dealing with the relationship between climate
protection and other state duties is a new subject, which requires detailed study from case to
case. In addition, although equity has become the most important concern of China in the
negotiation of international climate agreements, the inequality of GHG emissions between the
rich and poor classes within China has been overlooked in the national legal system up to

now.

Taking road transportation as an example, integrating climate protection in the regulations
of road transportation will require the reconsideration and reform of existing regulations, as
well as the introduction of new ones. China is in the process of rapid motorization, which
brings about not only an increase in GHG emissions, but also serious problems such as energy
security, environmental pollution, and traffic congestion. Meanwhile, the automobile industry
is set as a pillar industry by the government and the peoples’ basic mobility needs must be
fulfilled. Road transportation regulation has been an area full of dispute in the last few years.
The ban on electrical bicycles and the vehicle quota system in Shanghai have aroused heated
discussion within the public. The state is confronted with interwoven policy aims and
conflicting interest groups, which is a great challenge for the implementation of climate
protections in road transportation, especially for a country like China with a population of 1.3
billion populations. In addition, due to the strong influences of the automobile industry and
relatively rich groups on public decision-making, the equity principle of climate protection,
which the Chinese government strongly advocates in the international climate agreement
negotiations, has in practice not been effectively implemented in the regulation of road

transportation in practice.

The aim of this thesis is to discuss the legal questions regarding the implementation of
climate protection within the legal system of China with special emphasis on the regulation of
road transportation. Climate law contains two important areas, one being “mitigation” which
concerns the controlling and reduction of GHG emissions, and the other being “adaptation”
which refers to adaptation to climate change. This thesis focuses on mitigation. It begins with
the commitments of developing countries in the international climate agreements. After
reviewing the current commitments(Part B), it analyses commitments of developing countries
in future international climate treaties from the perspective of equity(Part C). Part D is
devoted to general legal questions concerning implementation of climate protection in the

national legal system and surveys briefly on legislations directly related to climate protection.



The last three chapters (Part E, F, G) are centred upon specific legal questions with respect to

implementing climate protection in road transportation regulations.



B. The International Legal Framework of Climate Protection and

the Participation of Developing Countries

This chapter presents the current international climate legal framework with a special focus
on the commitments of developing countries in international climate agreements. Discussion
of developing countries’ participation in international climate protection begins with the
UNFCCC (Section I). It is then followed by a review of the Kyoto Protocol (Section II). After
the introduction of the international climate agreements, the remaining problems with the

Kyoto Protocol are discussed (Section III).

I. The Interests and Commitments of Developing Countries in the

UNFCCC

The provisions of the UNFCCC can be divided into the following categories: manifesto,
objectives, principles, obligations, institutions and procedures. The interests of developing
countries are appropriately upheld in the common but differentiated principle and in the

structure of the obligations of the UNFCCC.

1. The Principle of Common but Differentiated Responsibility in the
UNFCCC

a) The Principle
Articles 3.1, 3.2 of the UNFCCC put forth the principle of common but tdifferentiated

responsibility as follows:

“In their actions to achieve the objective of the Convention and to implement its

Provisions, the Parties shall be guided, inter alia, by the following:

1. The Parties should protect the climate system for the benefit of present and future
generations of humankind, on the basis of equity and in accordance with their common but
differentiated responsibilities and respective capabilities Accordingly, the developed country
Parties should take the lead in combating climate change and the adverse effects thereof.
2. The specific needs and special circumstances of developing country Parties, especially

those, which are particularly vulnerable to the adverse effects of climate change, and of those



Parties, especially developing country Parties, that would have to bear a disproportionate or

abnormal burden under the Convention, should be given full consideration.”

This principle is also consistent with principle 7 of the Rio Declaration and is reiterated
both in the preamble to the UNFCCC (paragraphs 3 and 18) and in Article 4.2(b) of the
UNFCCC, which maintains that since the developed countries are the main contributor to
climate change, they should assume the main responsibilities in climate protection. Pursuant
to this principle, all parties should take responsibility in protecting the climate and
promoting sustainable development, but countries should shoulder different concrete
responsibilities. The developed countries are required to take the lead in combating climate

change and its effects.’

b) Justifications for the Common but Differentiated Responsibility

The principle of common but differentiated responsibility is formed on the basis of the
following principles of obligation distribution.

The principle of “Equity” means that all humans have equal rights to the benefits of the
global commons.” As a global commons, the atmosphere is to be equally distributed to all
human beings. The developed countries have historically and also nowadays discharged
much more GHG emissions than developing countries. Thus, the developed countries should

take leadership in fighting against climate change and be the first to reduce GHG emissions.

The principle of “Reason” means that those countries which have created a problem have
the responsibility to solve it and make amends. The Annex I countries are the main

contributors towards climate change and therefore should bear the main responsibility.

The principle of “Capacity” means that those countries with more resources should
shoulder common burdens more heavily. ® Since they possess major technological and
financial resources, the developed countries should bear the main obligations for climate

protection.

The principle of “Need” means that if there is a resource to be shared, priority should be

given to those who are most in need.” For developing countries, GHG emissions help to fulfill

* Hunter, Salzman and Zaelke, International Environmental Law and Policy, p.358.

5 Kartha/Athanasiou, et al. , Cutting the Knot :Climate Protection, Political Realism and Equity as
Requirements of a Post-Kyoto Regime, p.12, available at: http://www.ecoequity.org/docs/CuttingTheKnot.pdf
6 .
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the basic needs of their people, which differ greatly from the emissions for the sake of the
luxury needs in developed countries. In addition, the most damaging effects of climate change
are predicted to appear in the developing countries, since developed countries are far less
vulnerable due to their superior technical and financial capacities, and are less reliant on

natural resources as sources of income.®

¢) The Structure of the Commitments of the UNFCCC: the Asymmetry of the Commitments for

Climate Protection

The principle of common but differentiated obligations is not only directly written into
Articles 3.1 and 3.2 UNFCCC, but is also embodied in the concrete commitment structure of
the UNFCCC. The Parties are classified into three groups: Annex-I , Annex-II and Non-
Annex Parties. The commitments in the UNFCCC can be divided into general and specific
commitments.” On the one hand, all parties take general commitments; on the other hand,

different groups of parties take different specific commitments.

aa) The General Commitments

The general commitments are applicable for all parties. They have been continually revised
and weakened due to the arguments of developing countries based on their development
rights in the process of negotiation.'” As a result, the following general commitments are
written into the UNFCCC (Article 4.1a-j). These important commitments include:

-the development of national inventories of anthropogenic GHG emissions and the
removals by carbon sinks

-the elaboration and implementation of national and regional programmes containing

measures to mitigate and facilitate adaptation to climate change

-the promotion of the sustainable management of sinks and reservoirs

-the cooperation in preparing for adaptation

8Verheyen, Climate Change and International Law, p.71.
*Verheyen ,Climate Change and International Law, p.89.

0 Hartenstein, warum der Erdgipfel von Rio folgenlos blieb- Wege fiir eine Uberlebensstrategie, in: Brauch,
Giinter (Hrsg.), Klimapolitik: naturwissenschaftliche Grundlagen, internationale Regimebildung und Konflikte,
okonomische Analysen sowie nationale Problemerkennung und Politikumsetzung, 225-234.



-the promotion and the cooperation in the integration of climate policy considerations into
other policy areas and international co-operation in related fields (science, technology,
education etc.)

-a report on inventories and relevant policies and measures (Articles 4.1 and 12

UNFCCCQ).

bb) The Specific Commitments

The specific commitments are different for Annex countries and Non-annex countries:
While the Annex countries have a specific obligation to reduce their GHG emissions, the
Non-Annex countries are not required to do so at the same time. The specific obligations of
Annex I countries also differs from those of Annex II countries: Annex I countries are obliged
to reduce GHG emissions (Articles 4.2); in addition to reducing GHG emissions, the Annex II
countries are obliged to provide financial assistance and technological support for developing
countries (Article 4.3 and 4.4). The classification of countries, with corresponding

responsibilities, is as follows:
“Annex I Parties — These are mostly the developed countries, of which there are currently 41, including
the European Community which is a Party in its own right, encompassing both the countries that were
members of the Organization for Economic Co-operation and Development (OECD) in 1992, and
countries with "economies in transition" (EITs). Annex I countries were aiming to return their emissions
by 2000 to 1990 levels. They also have to make regular reports on their implementation of the
Convention — in particular, on the policies and measures they are taking and the impacts that these are

having on emission trends, as well as on the amount of greenhouse gases released into the atmosphere.

Annex II Parties — These are an Annex I subset — the 24 highly developed countries. In addition to
reducing their own emissions they are also required to financially and otherwise support the efforts of

the developing countries.

Countries with economies in transition (EITs) — There are 14 of them. These are mostly countries of
Eastern and Central Europe and the former Soviet Union, eight of which are now members of the
European Union. They are listed in Annex I, but they do not have the additional obligations of the

Annex II Parties.

Non-Annex I Parties — All Parties that are not included in either Annex. They are mostly developing
countries. Like all Parties to the Convention they have general commitments to respond to climate

change but they have fewer specific obligations and should also be able to rely on external support.



They are also required to provide a general description of steps taken or envisaged to implement the

Convention and estimate emissions of greenhouse gases.”"'

2. No Mitigation Commitment for Developing Countries?

Article 4.2 (a) (b) UNFCCC stipulates the mitigation commitment: “Each of these Parties
shall adopt national policies and take corresponding measures on the mitigation of climate
change, by limiting its anthropogenic emissions of greenhouse gases and protecting and
enhancing its greenhouse gas sinks and reservoirs”. The aim of this mitigation commitment
is first to return “ individually or jointly to their 1990 levels these anthropogenic emissions of
carbon dioxide and other greenhouse gases not controlled by the Montreal Protocol”2. It is
apparent that Article 4.2 only applies to Annex I countries. Can one perhaps arrive at a
conclusion from this that according to the UNFCCC, developing countries have no mitigation
commitment?

13

“Mitigation commitment” or “reduction commitment “ are widely used terms in the
relevant literature but they are given different meanings in different cases. There are four
groups of mitigation commitments: an absolute mitigation commitment, a relative mitigation
commitment, a quantity mitigation commitment and an intensity mitigation commitment. An
absolute mitigation commitment is one that seeks to reduce the GHG emissions to a level
lower than the present level or a certain historical level. A relative mitigation commitment is
one which takes measures to keep GHG emissions at a level lower than the business-as-usual
level, but not necessarily lower than the present level or a certain historical level. A quantity
mitigation commitment is usually understood as an absolute mitigation commitment. An

intensity mitigation commitment is one attempting to reduce the GHG emissions per GDP. It

can be an absolute or a relative mitigation commitment depending on its rigorousness.

According to Article 4.2(a) UNFCCC, the developed parties and other parties included in
Annex [ “shall adopt national policies and take corresponding measures on the mitigation of
climate change, by limiting its anthropogenic emissions of greenhouse gases and protecting
and enhancing its greenhouse gas sinks and reservoirs”. Article4.2 (b) UNFCCC further
stipulates the concrete commitment: returning individually or jointly to 1990 emissions levels.

The mitigation commitment in Article 4.2 is absolute. The developing countries are exempt

1 UNFCCC, The First Ten Years, p.16-17.
2 Article 4.2(a) of the UNFCCC.



from this commitment in Article 4.2 UNFCCC, but they have made the commitments in
Article 4.1 UNFCCC. Sections 4.1 (b) and (c) UNFCCC can be interpreted as the provision
of mitigation commitments for all parties, including the developing parties, as it states that all
parties commit themselves to “formulate, implement, publish and regularly update national
and, where appropriate, regional programmes containing measures to mitigate climate change
by addressing anthropogenic emissions” and to “promote and cooperate in the development,
application and diffusion, including transfer, of technologies, practices and processes that
control, reduce or prevent anthropogenic emissions of greenhouse gases”. Metz provides an
explanation of the effective mitigation commitments taken by the developing country parties
from the perspective of the objective of the Convention: if developing country parties will not
take any effective mitigation measures, the objective as stated in the Convention in Article 2
of the UNFCCC will not be reached."? However, in contrast to the further concrete stipulation
in Article 4.2 of the industrialized country parties’ mitigation commitment, the developing
parties’ mitigation commitment is confined only to Article 4.1 UNFCCC. Furthermore, the
UNFCCC requires that the mitigation policies and measures taken by the industrialized
parties will “demonstrate that developed countries are taking the lead in modifying longer-

5514

term trends in anthropogenic emissions consistent with the objective of the Convention” ™ and

that the developed country parties in Annex II provide the financial and technological transfer

for the developing parties to “enable them to implement the provisions of the Convention.”"

Developing countries cannot therefore shield themselves from any effective mitigation
commitments.'® On the other hand, developing countries will be able to rely on the principle
of common and differentiated responsibility, to make their obligations (including mitigations
obligations) contingent upon the fulfillment of the financial and technological transfer
obligations and the leadership of the industrialised country parties. This means the
industrialised country parties should be the first to reduce GHG emissions and provide
corresponding financial and technological support when arguing that the developing country

parties should take mitigation obligations."’

BMetz et al. , 2 Climate Policy(2002), p.211.

' Article 4.2(a) UNFCCC.

1% Article 4.5 UNFCCC.

' Verheyen, Climate Change Damage and International Law, p.84.
YIbid., p.84.
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3. The UNFCCC as the Normative Foundation for International Climate

Protection Cooperation

The UNFCCC was adopted in 1992 in Rio de Janeiro and has been ratified by the vast
majority of states (including USA). It is considered as the one that provides institutional
framework for the international climate protection.'® It stipulates the objectives, basic
principles, obligations, institutions and procedures for international climate protection
cooperation. The periodic meetings of the Parties to UNFCCC — the so-called Conferences of
Parties (COP) — provide the organizational basis for further development of international

climate agreements.

However, the UNFCCC is viewed only as a declaration of the intentions of dealing with the
climate-change problem in the future," as it lacks legally binding specific obligations for the
participating parties. Both the general commitments for all parties and the specific
commitments for the Annex-Parties lack legally binding effects.”’ Though the commitments
to return the emissions of the Annex-Parties by 2000 to 1990 levels are written into the
UNFCCC, the formulation are carefully indirect.”' According to UNFCCC, Annex I Parties
shall adopt national policies “recognizing that the return by the end of the present decade
[1990°s] to earlier levels of emissions [...] would contribute to the modification of long term
trends” (4.2(a)). Annex I parties shall report information on these policies and measures “with
the aim of returning individually or jointly to their 1990 levels” (4.2(b)).” In addition, there
are no specific measures in the UNFCCC to deal with non-compliance. In fact, most Annex-

Parties had not returned its emissions by 2000 to the 1990 levels.

In spite of the weaknesses of the UNFCCC, it is the international environmental agreement
with the widest participation at present. All important parties required for climate protection
— including the USA—have certified the UNFCCC. Therefore, the basic principles,
procedures and institutions in the UNFCCC should be viewed as the normative foundation and

criteria in any discussion relating to further agreements. The contents of UNFCCC are not

'8 Bohringer and Finus, The Kyoto Protocol: Success or Failure? In: Climate-Change Policy, Dieter Helm(ed.),
pp-341-380.
PIbid., pp.341-380.

Hohne et al., Evolution of Commitments under UNFCCC: Involving Newly Industrialized Economies and
Developing Countries, pp.3-6.
*Ibid.
2Ibid.
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clear and specific, but they do provide the basic normative and institutional foundation for the

negotiation of clear, specific agreements.

I1. The Kyoto Protocol and the Participation of Developing Countries in
Climate Protection through CDM

1. The Kyoto Protocol and the CDM

Dispite the fact that the UNFCCC has made clear that the parties should bear responsibility
in taking measures to fight against climate change, there is no timetable for specific,
measurable obligations. On the third meeting of the parties of UNFCCC in Kyoto the Kyoto
Protocol was agreed upon. On 15 Feb. 2005 the Kyoto Protocol came into effect after the
ratification of Russia. The Kyoto Protocol stipulates that the parties included in Annex I to the
UNFCCC should reduce to at least 5.2 percent below the 1990 levels in the commitment
period from 2008 to 2012, but reduction obligations vary among Annex-I parties as stipulated
in Annex B to Protocol.”> There are no obligations on emission limitation for the developing

countries, but the general commitments in the UNFCCC are reiterated by the Kyoto Protocol.

In order to lower the overall costs of achieving the emissions targets of Annex I parties, the
three so-called Kyoto Protocol Mechanisms, ET (emissions trading) JI (joint implementation)
and CDM (clean development mechanism) are introduced. CDM is an arrangement under the
Kyoto Protocol(Article 12 KP) allowing industrialised countries with a greenhouse gas
reduction commitment (the Annex I countries) to invest in emission reducing projects in
developing countries as an alternative to more costly emission reductions in their own
countries.”* According to CDM, the developed countries listed in Annex I of the UNFCCC
can claim the resulting Certified Emission Reductions (CERs) by investing in greenhouse gas
(GHG) emission reduction projects in developing countries. Such CERs can relieve the

corresponding quantity of reduction commitments of the investing country.?

3 Riibbelke, International Climate Pocily To Combat Global Warming: An Analysis of the Ancillary Benefits of
Reducing Carbon Emissions, p.2.

#UNFCCC, The First Ten Years,pp.16-17.

* World Bank, Clean Development Mechanism in China: Taking a Proactive and Sustainable Approach
,September 2004, p.3.
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The objective of CDM is not only to assist Annex I Parties “in achieving compliance with”
their quantified targets under Article 3 KP, but also to assist developing countries in achieving
sustainable development, while also contributing to the stabilization of greenhouse gas
concentrations in the atmosphere.?® The establishment of CDM can be traced back to the
proposal advocated by Brazil for a Clean Development Fund in May 1997.%” Due to the
suggestion and insistence of USA, Annex I parties agreed upon adopting CDM as a way to
promote participation in the climate cooperation rather than establishing a new financial
institution like the Multilateral Fund for the Implementation of the Montreal Protocol to
protect the Ozone Layer.”® The CDM was also accepted by developing countries because they
hoped to exercise more influence in a new institution.”” Various parties saw the CDM as a
vehicle for providing developing countries with an access to environmentally sustainable
technology, receiving increasing foreign direct investment, and contributing directly to

achieving the long-term objective of the UNFCCC.*

2. The Basic Rules of CDM

Although CDM, ET and JI are classified as the three flexible mechanisms of the Kyoto
Protocol, the institutional basis of CDM is different from ET and JI. ET and JI belong to the
“cap-and-trade” system, which means that trading is between the parties which are first to
obtain quantitative emissions allowances. Unlike the ET and JI, CDM is not a trading of
emissions allowances, but a trading of Certified Emission Reduction, which is based on the
“baseline-and-credit” system. Because developing parties as CER sellers are not confined to
emissions caps, the CER is calculated by the difference between the emissions of a CDM
project and the emissions baseline in the case of business as usual (BAU). Therefore, CDM
transactions do not contribute to a net reduction of global GHG emissions. And because of the
credibility risk associated with the CDM, it is necessary to establish corresponding legal

criteria and procedures to ensure that it can contribute to GHG control.

*World Resources Institute, How Much Sustainable Development Can We Expect from the Clean Development
Mechanism, pp.1-2.

*’FCCC/AGBM/1997/MISC.1/Add.3, pp.3-57.

% Oberthiir/Ott, The Kyoto Protocol: International Climate Policy for the 21* Century, pp.165-168.
*Oberthiir/Ott, The Kyoto Protocol: International Climate Policy for the 21 Century, p.168.

3OMichaelowa, International Environmantal Agreements 7, pp.17-34(2007).
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a) The Process of CDM

As an emissions trading system based on ‘“Baseline-and-Credit”, CDM has more
credibility problems than ET and JI. Corresponding procedures should therefore be
introduced to ensure that the CDM stays consistent with its objective. The procedures for a

CDM project are as follows:*'

Project design: The project proponent must describe the project in a Project Design
Document (PDD). Requirements include: approval by host country as contributing to
sustainable development and demonstration of additionality. Moreover, if the project
uses a new methodology for calculating baselines, it must be submitted for approval

to the methodology panel before the project may be validated.

Validation: An independent consultant (a designated operational entity) accredited by
the EB reviews the PDD and certifies that it meets the requirements as set out by the EB.
Registration: The EB reviews the project and, if all is in order, formally registers it as a
CDM project.

Monitoring: The project activities and results must be monitored on an ongoing basis
according to the plan submitted in the PDD.

Verification/certification: A DOE verifies through the monitoring process, and by an
ex-post review, that the project met certain mitigation goals. Its written assurance to that
effect is certification.

Issuance of CERs: After review, the EB issues the appropriate number of CERs to

accounts of the host country and project proponent.

b) The Criteria of a CDM Project

To ensure that a CDM project is consistent with the objective of CDM in Article 12.2 KP, it
must be registered with CDM Executive Board (EB) after obtaining the consent of the
developing country hosting the project. The EB decides upon whether or not to register a
project through substantial examination according to the criteria put forth in Article 12.5 KP:
(a) Voluntary participation approved by each Party involved;(b) Real, measurable, and long-

term benefits related to the mitigation of climate change; and (c) Reductions in emissions that

*isd(Internatinal Institue for Sustainale Development), Realizing the Development Dividend:Making the CDM
Work for Developing Countries, Phase 1 Report(May 2005), available at
http:/ /www.iisd.org/climate/global/dividend.asp
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are additional to any that would occur in the absence of the certified project activity. Only a

project which meets all criteria can be registered.

aa) Approved by each Party Involved

To be eligible for CDM, the Kyoto Protocol says that projects must be "approved by each
Party involved." It is necessary for a CDM-project to get both the official approval of the
Host-Country and the Donor-Country.

bb) Real, Measurable, and Long-Term Benefits Related to the Mitigation of Climate Change

Article 12.5 (b) KP requires that a CDM project should bring about “real, measurable, and
long-term benefits related to the mitigation of climate change”. This provision is considered as
directly related to Article 12.2 of the KP, which states that "[t]he purpose of the clean
development mechanism shall be to assist Parties not included in Annex I in achieving
sustainable development." Given the positive spill-over of socio-economic and environmental
benefits from GHG reduction activities, a project which can bring about real, measurable, and
long-term benefits in the mitigation of climate change would be highly compatible with the
sustainable development goals of many developing countries. In practice, a sustainable
development criterion is first examined by the host-country in its approval process. They have
a veto power over projects they deem unsuitable. However, even if the host country thinks that
a project is fulfills the criteria of “Advancing Sustainable Development”, the CDM Executive

Board has the right to veto if it does not agree.

cc) Additionality

Article 12.5 of the Kyoto Protocol states that GHG benefits from CDM projects must be
"additional to any that would occur in the absence of the certified project activity."
“additionality” ensures that the project reduces emissions more than what would have
occurred in the absence of registered CDM project activity. It is not yet evident how
additionality is defined, there are two basic requirements for the “additionality” of a CDM

project:

15



Environmental Additionality requires that all CDM projects result in real, measurable and
long-term GHG emissions reduction when compared to the situation without the CDM
projects. That means that the emissions reduction should be additional to what would occur

with "business as usual."”

Financial Additionality refers to whether a project's financing is in some way supplemental
to "business as usual" financial flows. This ensures that the CDM generates new financial
inflows for developing countries and avoids redirecting funds that already target
environmental and economic development activities. Financial additionality is defined as an

economically non-viable project becoming viable as a direct result of CDM revenues.

However, the assessment of a project’s additionality is a very controversial issue in practice.
Two primary approaches to assessing additionality are being considered: project-specific
reviews and benchmarks. To promote the predictability of ‘“additionality”, the CDM

Executive Board has set official guidelines™ to assessing additionality.

¢) Setting the Baseline

Since the amount of Certified Emission Reductions (CER) depends upon the emissions that
would have arisen without the project, the construction of this hypothetical “baseline”
scenario plays the most important role in the operation of a CDM project. Once a project is
deemed CDM-eligible, the applicable CERs will be calculated by subtracting the project's
monitored emissions from the "baseline" emissions expected in the project's absence. This
baseline may be estimated through reference to emissions from similar activities and
technologies in the same country or other countries, or to actual emissions prior to project
implementation. The partners involved in the project could establish a baseline with high
emissions, which would yield a risk of awarding spurious credits. To avoid this credit risk by
the baseline setting, independent third party verification of setted baseline is required and the

baseline must also be approved by the CDM Executive Board (EB).

*Tool for the demonstration and assessment of additionality (Version 03), UNFCCC CDM EB, EB 29, see:
http://cdm.unfccc.int/methodologies/P Amethodologies/AdditionalityTools/Additionality tool.pdf.
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II1. The Insufficiency of Participation of Developing Countries in the

Current International Climate Protection Agreements

1. The Significance of Effective Participation of Developing Countries in the

Climate Protection

a)The Effective Participation and the Achievement of the Objective of UNFCCC

Article 2 of the UNFCCC sets forth a clear objective for international climate protection
policy: “The ultimate objective of this Convention and any related legal instruments that the
Conference of the Parties may adopt is to achieve, in accordance with the relevant provisions
of the Convention, stabilization of greenhouse gas concentrations in the atmosphere at a level
that would prevent dangerous anthropogenic interference with the climate system. Such a
level should be achieved within a time frame sufficient to allow ecosystems to adapt naturally
to climate change, to ensure that food production is not threatened and to enable economic
development to proceed in a sustainable manner”. To prevent “dangerous anthropogenic
interference with the climate system”, this “ ultimate objective* establishes a global climate
protection sustainability criterion, by which we can judge how successful a global system has

been.*

The IPCC does not give any recommendation as to what level of GHG emission it considers
would politically fulfill minimum requirements for climate sustainability in light of Article 2
UNFCCC. It has not pointed out how carbon dioxide emissions would have to develop in
order to keep CO2 concentration below 550 ppm or other marks. The European Union is the
first and so far the only large political unit which endorsed a clear and action-orientated
definition of “dangerous anthropogenic interference with the climate system”. The European

Parliament clearly supported the European Commissions decision in favour of the CO2 target

3 Wicke, Beyond Kyoto - A New Global Climate Certificate System: Continuing Kyoto Commitsments or a
Global "Cap and Trade” Scheme for a Sustainable Climate Policy? 1 edition, p.1.
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of 550 ppm,** which has won broad acceptance in the literature.>> However, up to now there

has been no global, quantified sustainability target.

Although there are still disputes about which level of GHG concentration would meet the
requirement of Article 2 UNFCCC, it is certain that the current international climate
protection legal framework is not sufficient. Even if a 5.2% reduction in emissions by Annex-
I countries are reached, the trend of GHG emissions increase cannot be reversed by the
existing regime, because the emissions reduction in the Annex-I countries may be

counteracted by the emissions increase in the non-Annex countries.*®

The IEA(International Energy Agency) forecasts that if the developing countries continue to
play a passive role in climate protection, their emissions will be higher than those of
industrial countries around 2025.°” If economic development in the developing countries,
especially the quickly industrializing countries such as China and India go on with the
business as usual model, it will result in a strong emissions increase.”® Moreover, business as
usual in the developing countries can make the efforts of the developed countries who have
authorized the Kyoto Protocol go to waste because of leakage effects. Carbon-intensive
economic activity will migrate from Annex I countries where it is penalized to non-Annex I

countries where it may actually become more profitable.*’

b) The Lock-in Effect and Urgency of the Active Participation of Developing Countries in
the Control of GHG Emission

The greenhouse problem has worldwide implications: it concerns all economic sectors, and
its impact will affect all countries.” The battle for mitigation of GHG emission can only be
successful when the economic development model transforms from a high-carbon economy to
a low-carbon economy or even better to a zero-carbon economy.?' The energy sector plays

the most important role in reducing GHG emissions, since energy activities are the principal

** European Parliament (1998) resolution on climate change in the run-up Buenos Aires. Section 2,
htttp://www.europal.int/home/default-de.htm.

PRefer to:Wicke, Beyond Kyoto- A New Global Climate Certificate System, p.29-32.

3% Wicke, Beyond Kyoto- A New Global Climate Certificate System, p.29-32.

"IEA, World Energy Outlook 2002, p.73.

* Wicke, Beyond Kyoto- A New Global Climate Certificate System, p.32-37.

39 Edmonds/Scott et al. , International Emissions Trading &Global Climate Change, Pew Center on Global
Climate Change(December 1999), p.30..

“Borione and Ripert, Exercising Common but Differentiated Responsibility, in: Mintzer and Leonard (ed.),
Negotiating Climate Change-The Inside Story of the Rio Convention, p.81.

41Agarwal, Making the Kyoto Protocol Work, Center for Science and Environment, 1999.
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source of green house gas emissions, they are responsible for more than 50 percent of

anthropogenic emissions.**

However, the energy sector is a sector with a characteristic of a “Lock-in Effect”, because
the model of energy consumption involves a complicated system, in which infrastructure
plays a deciding role. That is why it is difficult and costly for developed countries to
transform to low-carbon economies — the existing energy infrastructure was established for a
carbon-intensive economy. Introducing a new economic model will involve a tremendous

transformation.

The context of developing countries is different from that of developed countries. Most
developing countries are in the process of industrialization, in which the infrastructures are
being built up at a very high speed but have not yet been completed. Developing countries
have a better opportunity to reduce GHG emissions than developed countries as long as the
developing countries can avoid being locked into high-carbon infrastructure and its
corresponding economic and social development model. If the huge energy investments that
will be made by the developing countries in the next 3-4 decades are put into high-carbon
infrastructure and its corresponding energy system, it will be very difficult for them to get out

of it.*?

2. Assessments of the Participation of Developing Countries in the Current

International Climate Protection Treaties

a) Participation of Developing Countries in the Current International Climate Protection

Treaties

A review of the present international climate protection agreements illustrates that they
provide the elementary regime basis for the participation of developing countries in
international cooperation for climate protection. The present international climate protection
agreements have made developing countries involved in international climate protection in

the following three dimensions.

“Borione and Ripert, Exercising Common but Differentiated Responsibility, in: Mintzer and Leonard (eds.),
Negotiating Climate Change-The Inside Story of the Rio Convention, p.81.
43Agarwal, Making the Kyoto Protocol Work, Center for Science and Environment, 1999.
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First, developing countries have assumed commitments for climate protection. The
commitments of developing countries for the climate protection are embedded in Article
4.2(a) UNFCCC, which involves the implementation of policies and measures to mitigate
climate change, regular reporting, and so on. This general commitment in Article 4.2(a)
UNFCCC is restated in the Kyoto Protocol. As mentioned above, one cannot say that there are

no mitigation commitment for developing countries in the UNFCCC.

Second, the Kyoto Protocol provides the CDM, a regime for developing countries to
participate in the implementation of climate friendly projects.** A major achievement of the
Kyoto Protocol is the establishment of three market mechanisms. One of those, the CDM, is a
way to assist governments and private sector entities in reaching their GHG reduction targets
in a cost effective manner while also contributing to the sustainable development priorities of
developing countries.*> CDM is conducive to building co-operation between the developed
and developing parties and helping to strengthen the understanding of the main opportunities
for abatement.*® Although CDM projects are not expected to be particularly significant, they
are focused on areas that clearly demonstrate that environment and development can be
mutually supportive, by investing in new, environmentally preferable technologies such as
energy efficiency and renewable energy projects.®” Such CDM investment has the potential to
create tangible and important side benefits that will increase the quality of life in developing
countries, by improving air quality, the provision of energy and so on.*® They have the
potential to direct investment to new, environmentally preferable technologies, helping to

bring them closer to the mainstream in developing countries.*’

Third, the Marrakesh Accords include a series of decisions concerning the participation of
developing countries.”® These decisions include not only a framework for capacity building in

developing countries which will aid in the implementation of the UNFCCC, but also a

* Héhne et al., Evolution of Commitments under UNFCCC: Involving Newly Industrialized Economies and
Developing Countries, p.5.

* [ISD(International Institute for Sustainable Development), executive summary of the report: Realizing the
Development Dividend: Making the CDM Work for Developing Countries — (Phase 1 Report); May 2005,
Available at http://www.iisd.org/climate/global/dividend.asp

*Stern, Stern Review on the Economics of Climate Change, p.504.

7 [ISD(International Institute for Sustainable Development), executive summary of the report: Realizing the
Development Dividend: Making the CDM Work for Developing Countries — (Phase I Report). May 2005,
Available at http://www.iisd.org/climate/global/dividend.asp

“Ibid.

“Ibid.

% Héhne et al., Evolution of Commitments under UNFCCC: Involving Newly Industrialized Economies and
Developing Countries, pp.5-6.
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framework for the transfer of technology which aims to increase and improve the transfer of
and access to environmentally sound technologies and know-how.’' It also establishes a new
special climate changes fund, a least-developed country fund and an adaptation fund in order

to mobilize additional resources for the involvement of developing countries.*

b) Insufficiency of Participation of Developing Countries in the Current International Climate

Protection Agreements

aa) The Insufficiency of Commitments of Developing Countries

Although the developing countries are bound to the general commitments in Article 4.1 (a)
UNFCCC and in the Kyoto Protocol, such general commitments do not have legally binding
effects(except commitment to submit the national inventories of greenhouse gas emissions
with the “semi-legal” binding effect).” These commitments are formulated in a very general
sense. Due to their very general and unspecific nature, it is difficult to make sound
assessments on compliance.  Even for these general commitments, compliance of the
developing countries is conditional on the financial and technological support of developed
countries. Moreover, there are no corresponding measures to deal with non-compliance, since

the measures to deal with non-compliance only apply to the developed parties.

The US government put special emphasis on the commitments of developing countries in
the international climate protection agreement. In March 2001, the U.S. withdrew from the
Kyoto Protocol, reasoning that the costs to the U.S. economy would be too high and the
exemption of developing countries from binding emission targets would not be acceptable.”
In the negotiations of future international climate protection agreements, a key issue will be
to transform the general commitments of developing countries into more specific and
examinable ones and to take corresponding measures to deal with non-compliance of their

commitments.

*bid.

“Ibid.

3This commitment is specific, but the developing countries can argue the financial and technological support
from developed countries for the fulfilment of this commitment.

* In 1997, the U.S. Senate unanimously passed the Byrd-Hagel resolution, which makes
“meaningful”’participation of developing countries a conditio sine qua non for ratification (The Byrd-Hagel
Resolution, U.S. Senate, 12 June 1997, 105th Congress, 1st Session, Senate Resolution 98).
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bb) The Limitations of CDM

The CDM is a unique institution which functions as a bridge between both developed and
developing countries and public and private sectors, and which concerns both climate and
development issues. It also holds the promise of delivering environmental benefits at lower
costs by harnessing market forces. > However, the project-based nature of CDM is
preordained to have little ability to control the GHG increase or to assist developing countries
in swithing from a high-carbon development model and  "achieving sustainable

development".*®

Firstly, as above stated, the CDM is based on the “Baseline-and-Credit” model, which
determines its limitations in controlling the GHG increase. Compared with JI under Article 6
KP and emissions trading under Article 17 KP, CERs will be added to the assigned amount
of the acquiring Party (Article 3.12) but not subtracted from the assigned amount of another
party,”’ because the developing countries have not been bound to any quantity cap. That
means that the overall amount of GHG emission allowances of Annex B industrialised
countries will increase.”® Under this system, in which there is no distinction between
developed countries taking responsibility for emission reductions and those making physical

reductions within their borders, the contribution of CDM to GHG mitigation is limited.

Secondly, the CDM provides little incentive for developing countries to make policies and
take measures in controlling GHG emission to switch to a sustainable development model. In
order to promote a transformation into a low-carbon development model in the developing
countries, it is important that developing countries make large investments in environment-
friendly and long-lived energy and transport infrastructure, which require not only technology
and financial transfer from developed countries, but also the adoption of corresponding
national law and policy by developing countries. However, the present CDM provides little
incentive for developing countries to take active measures in controlling GHG emissions: on
the one hand, there are no legal commitments, and on the other hand, there is no mechanism

to encourage developing countries themselves to take action in protecting the climate.

> Baumert, 38 Geo. Wash. Int'l L. Rev. 365.
*Baumert, 38 Geo. Wash. Int'l L. Rev. 365, Fnl163.
> Oberthiir/Ott, The Kyoto Protocol: International Climate Policy for the 21% Century, p.169.
58 17
1bid.
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Thirdly, the role of CDM is limited by other factors such as high transaction costs, policy

uncertainty, and technology risk, which are enunciated as follows:

High transaction costs: both the procedures involved in demonstrating additionality on a case-by-case basis,
and the technology risks lead to high transaction costs.” Moreover, it has proved difficult to establish
methodologies for energy efficiency in sectors dominated by small and medium-sized enterprises and for
transport infrastructure and demand management, which may be more relevant to poorer countries and can bring
about more long-term effects.®

Technology risk: the CDM does not necessarily cover the learning costs associated with the higher risks of
using new technologies including advanced renewable energy technologies.'

Policy uncertainty: the Kyoto Protocol is only binding in the period from 2008-2012. The uncertainty of future

policy makes the projects with long-term effects not favourable to the investing parties.®

Under the present CDM, “Even the mid-range estimate of 250 million tons of reductions per
year amounts to only 1.5 percent of current developing country emissions. This amount is not
trivial, but neither is it commensurate with the scale of the climate problem”.63 In addition,

there are still relatively few projects that can cause a long-term reduction in GHG emissions.**

9Stern, Stern Review on the Economics of Climate Change, p.505
Ibid.

%' Ibid.

Ibid.

% Baumert, 38 Geo. Wash. Int'l L. Rev. 365.

64 Stern, Stern Review on the Economics of Climate Change, p. 505.
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C. The Future International Climate Legal Framework and the
Participation of Developing Countries

The effective participation of developing countries and the return of the USA to the
international climate protction agreements are regarded as the two most important factors in
the success of future international climate agreements.® Developing countries are predicted to
make corresponding commitments in a variety of proposals concerning the future
international climate agreements.®® Several comprehensive assessment models have been

established towards these proposals.®’

A comprehensive assessment of these proposals will be helpful for the development of
future international climate agreements. However, the proposals which score highest in a
comprehensive assessment model will not necessarily be accepted by the developing
countries. Developing countries and developed countries usually have different visions
regarding the relationship and importance of environmental eligibility, economic efficiency
and legal fairness. While the developed countries rank environmental eligibility and economic
efficiency higher than legal fairness, developing countries rank legal fairness higher than

the other two.

This chapter provides an assessment of the participation of developing countries in future
international climate agreements from their perspective. Instead of a comprehensive
assessment, it will be conducted from the view of legal fairness, since legal fairness is the
most important concern of developing countries. The discussion on the participation of
developing countries begins with “equity” issue. The possible legal forms of developing
countries’ participation in future climate agreements are discussed according to this criterion

of “equity”.

% Buchner/Carraro, International Environmental Agreements 6(2006), p.64.

5The detailed review over this proposals refer to Bodansky/Chou, International Climate Efforts Beyond 2012:
A Survey of Approaches, Pew Centre Global Climate Change(December, 2004) ; Kuik (ed.), Post-2012 Climate
Policy: Assessing the Options International Climate, Amsterdam 2005.

57 Kuik (ed.), Post-2012 Climate Policy: Assessing the Options International Climate; Héhne et al. , Options for
the Second Commitment Period of the Kyoto Protocol, p.12, available at:http://europa.eu.int/comm
/environment/climate /future action.htm.
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I. Equity :The Main Concern of Developing Countries in the Future
International Climate Agreements

Although so many different kinds of proposals for the commitments of developing
countries are put forward, these proposals have gotten little positive response from
developing countries themselves. The divarication between the developed countries and
developing countries can be observed in almost every international environmental
conventions. While developed countries emphasize the effectiveness of the environmental
protection, developing countries always underline the justice of the environmental
convention. ® The international climate convention can promote the participation of
developing countries in climate protection only if the developing countries’ concern of justice
is embodied in it. The policy alternatives’ incompatibility with the deeply held principles of

justice will alert the parties to the impossibility of reaching an agreement on those actions.”

1. The Dispute on the Equity of Climate Protection Treaties

The “equity” of a treaty is an important precondition for promoting the participation of
developing counties in climate protection. However, turning this principle of equity into

concrete provisions has posed many problems and generated considerable conflicts, as the

1.7

concept of equity is highly controversial.” Grubb et al. have given seven possible equity

rationales applicable to greenhouse gas burden sharing:’!

- “Per capita” rationales: all humans should be entitled to an equal share in the atmospheric commons.
-“Polluter pays” rationales: which countries should pay for the pollutions that they generate or have
generated.

-Preservation of the status quo: the present emitters have established some common law rights to use the

atmosphere as they presently do.

%8 Carter, The Politics of the Environment: Ideas, Activism, Policy, pp.241-245.

% Paterson, Principles of Justice in the Context of Global Climate Change, in:Luterbacher and Sprinz(eds.),
International Relations and Global Climate Change, p.119.

70 Carter, The Politics of the Environment, p.250.

""Grubb and Sebenius,Participation, Allocation, and Adaptability in International Tradeable Emission Permit
Systems for Greenhouse Gas Control, in:OECD, Climate Change: Designing a Tradeable Permit System.
pp.312-314; Grubb, International Affairs 71(3):463-496; Paterson, Principles of Justice in the Context of Global
Climate Change, in: Luterbacher and Sprinz(eds.), International Relations and Global Climate Change, p.120.
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-“Reasonable” emissions compatible with basic needs, which distinguishes between “necessary” and
“luxury” emissions. Ensures the “necessary” emissions which help fulfil the basic needs of people and
reduces the “luxury” emissions which do not fulfil the basic needs of people.

- Each participant should shoulder a “comparable” burden.

-“Willingness-to-pay* justification (derived from welfare economics)

- The Kantian categorical imperative: justice requires that we act on principles that can be universally
applicable, such as not endangering the global climate system. Such a rule-based position also suggests that

the distributional effects of social institutions should benefit the people who are “worst off”.

The IPCC sums up the following four options regarding the equity of the international

climate legal framework:

The rights-based option contends that all individuals have an equal right to use the
atmospheric commons.” “A formulation that carries this insight to its logical conclusion is
that of ‘contraction and convergence’ , whereby net aggregate emissions decline to zero, and
per capita emissions of Annex I and non-Annex I countries reach precise equality.”’
According to this approach, the countries whose emissions are below their total allocation
(mainly non-Annex I countries) could sell excess emission rights to deficit countries, which
would lead to a financial transfer from developed countries to developing countries.”® It is a

justifiable transfer, because if the developed countries will enjoy more from the commons,

they should pay for it.

The liability-based option is “ based on the right of people not to be harmed by others’
actions without suitable compensation.”” This literature focuses on the damage caused by
overuse of the commons, and seeks to establish mechanisms through which those who cause
such damage are penalized and the victims of the damage are compensated.’® This perspective
opens up possibilities of financial instruments, such as insurance, which would distribute risk
across the society. “Countries or groups that believe that the risk of harm is overstated could
offer insurance to others against liability”.”’

The poverty-based option “is based on the need to protect the poor and vulnerable against

the impact of climate change as well as climate policy.””

2 IPCC, Climate Change 2001:Mitigation, p.90.

7 IPCC, Climate Change 2001:Mitigation, Cambridge University Press, p.90.

"IPCC, Climate Change 2001:Mitigation, Cambridge University Press, pp.90-91.

" IPCC, Climate Change 2001:Mitigation, p.90; Rayner/Malone/Thompson,Equity Issues in Integrated
Assessment, in: F. Toth, (ed.), Fair Weather? Equity Concerns in Climate Change, pp.11-44.

7% [PCC, Climate Change 2001,p.91.

" IPCC, Climate Change 2001:Mitigation, p.91; see also Sagar and Banuri, Energy Policy, 27(9), 509-514 .

" IPCC, Climate Change 2001:Mitigation, p.91.
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The opportunity-based option is based on the opportunity for all people to achieve a
standard of living enjoyed by those with greater access to the commons. "’ It is in essence

consistent with the right-based option.

2. The Different Equity Principle between Adaptation and Mitigation

a) Three Dimensions of Equity in the International Climate Conventions

In the context of international environmental law, the justice issue involves three legal
dimensions: procedural justice, distributive justice and retributive justice.*® Procedural justice
is defined as the right to being treated as an equal, especially with respect to the procedure of
decision-making.®' It involves how a decision is made and what voting procedures and
decision-making structures are adopted to formulate international environmental policy.®
Distributive justice involves the equitable distribution of environmental benefits and burdens
which may result from environmentally threatening activities.® In a climate context it
concerns the distribution of the costs and benefits of climate protection. Retributive justice
refers to the fairness of how society assigns punishments for lawbreaking and addresses

damages inflicted on individuals and communities.**

Perceptions about the equity of the international climate framework remain varied and
confusing. The controversy on the justice of the climate convention can be attributed to
differences in political motivation, economic interest and cultural background. Nevertheless
there is also a technological cause. One reason is that there is no explicit identification of the
differences in how the equity principle is applied to adaptation and mitigation. This makes
reaching on accord of understanding on equity more difficult. Article 3.1 and 3.2 UNFCCC
provide general principles on climate protection, which include the equity principle, the
principle of common but differentiated responsibility, the principle of historical responsibility,
the capability principle and the principle of “full consideration for the specific needs and

special circumstances”. Nevertheless, the provision can not give us a clear idea about how the

" IPCC, Climate Change 2001:Mitigation, p.91.

%See Kuehn, ENV'T REP30(2000):10681-84, 10688-89, 10693-94, 10698-700; Quan, Georgetown International
Environmental Law Review 14(2002 Spring),471-476. But there are also another authors who have not
differentiated the distributive justice and corrective justice in the disscussion of the justice of international
environmental convention, see Anand, International Environmetnal Justice:A North-South Dimension, pp.122-
136.

¥1See Kuehn, ENV'T REP30(2000):10681-84, 10688-89, 10693-94, 10698-700.

82Anana’, International Environmetnal Justice: A North-South Dimension, p.132.

8 0uan, Georgetown International Environmental Law Review14 (2002 Spring), 471-476.

¥See Kuehn, ENV'T REP30(2000):10681-84, 10688-89, 10693-94, 10698-700.
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relationship between these principles should be dealt with, and how these principles are to be
applied in the distribution of obligations for mitigation and adaptation, which needs further
explanation. The problem is that there are so many principles for allocation of the obligations
as noted in Article 3 UNFCCC, that it leads to confusion about how criteria should be applied
in concrete situations. Thus, it is necessary to identify the differences between obligations

for adaptation and mitigation, and to find the main criterion for allocating those obligations.

On the one hand, retributive justice means that those who cause the damage have the
responsibility to make amends for it.*This is the principle of justice which underlies the
criminal legal system and the compensation legal system. Retributive justice should also be
regarded as the principle of justice that underlies the responsibility of adaptation. Adaptation
entails taking measures to handle the adverse effects of climate change. These may include
investment in capacity building and protection of poor and vulnerable groups to enable them
to enhance their livelihoods in an emerging climate change. Who should assume the costs of
adaptation is a legal question concerning who should take obligation for damage attributed to
past behaviour. To answer this question, the principle of historical responsibility should be the
main principle of equity, which is based on the idea that the sharing of responsibility for
adaptation and other damages are to be proportionate to historical contributions of GHG

emissions.

On the other hand, mitigation concerns the control on the GHG emissions. The historical
obligation principle cannot be the only main principle of justice in analysing this legal
question. This is because mitigation obligations are directly related to the distribution of
emissions rights among interdependent parties. In the discussion of the justice of mitigation,

the principles of need, capability and equal development right should be introduced.

b) Damages due to Climate Change, Adaptation and Retributive Justice

The effects of climate change will be huge in developing countries. Adaptation “ refers to

changes in processes, practices, or structures to moderate or offset potential damages or to

9986

take advantage of opportunities associated with changes.”™ It has the potential to reduce

adverse impacts of climate change and to enhance beneficial impacts.®’” But adaptation cannot

% Paterson, Principles of Justice in the Context of Global Climate Change, in: Luterbacher and Sprinz(eds.),
International Relations and Global Climate Change , p.123.

8%IPCC, Climate Change 2001: Impacts, Adaptation and Vulnerability, p.881.
YIPCC, Climate Change 2001: Impacts, Adaptation and Vulnerability, Summary for Policymakers,p.6.
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prevent all damages and will incur costs.*® Reparations for damages due to climate change
and adaptation are concerned the following legal questions: who should be liable for the cost
of adaptation and the unavoidable damages? Which principle should be used for the

distribution of cost of adaptation and the unavoidable damages?

As above mentioned, the reparation for damage due to climate change and adaptation
concerns the issue of retributive justice. These issues involve at first the sharing of costs for
adaptation among different countries. In international law, there are two kinds of state duties
for environmental damages:responsibility for internationally wrongful acts and strict
liability. ¥ State responsibility for internationally wrongful acts aims at protecting the
international legal order, the enforcement of international obligations and the compensation
for damages.” In order to obtain reparations, a breach of an international obligation needs to
be proven.”’ The legal requirements of this kind of state responsibility include: cessation of
the wrongful acts, guarantees of Non-Repetition and reparation for material and immaterial
damages.”> In contrast to state responsibility for internationally wrongful acts, strict state
liability does not require the precondition of wrongful acts.”® It aims at achieving a “balance
of interest” and providing for repartition for risks as well as damages.” Thus, the legal
consequences concern measures to reduce the damages, and reparations for material

95
damages.””.

In terms of adaptation and damages caused by climate change, there are no international
pacts to define which kind of state’s duties should be applied. From the perspective of
retributive justice, the historical contribution should become a major criterion to distribute the
duties, as the “No-Harm* principle has widely been accepted in legal theory and is becoming
an international custom law principle. The share of duties for adaptation and damages due to

climate change should be proportional to the contribution to climate change.

However, even if the strict state liability is established for adaptations and damages, there
still exist difficult legal questions. In the legal framework, the existence of damage must be

ascertained and a causal link must be established between the damages and the conduct of

% [PCC, Climate Change 2001: Impacts, Adaptation and Vulnerability, Summary for Policymakers,p.6-7.
“Wolfrum et al., Environmental Liability in International Law-Towards a Coherent Conception , p.455.
PIbid.,p.455.

bid., p.455.

2 Ibid., pp.476-487.

S Ibid., p.455.

% Ibid., p.455.

% Ibid., pp.487-492.
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emission. Due to scientific uncertainty and the complexities of the problem of climate change,
it is very challenging to define which damages are brought about by the climate change and to

attribute those damages directly to emissions.

This paper is centred on the legal question of mitigation of GHG emissions, so the
adaptations and damage problem will not be thoroughly discussed here. However, it is certain
that the legal system dealing with adaptations and damages is very important for the success
of a legal system for mitigation. The establishment of a legal system for adaptations and
damage due to climate change will provide motivation for mitigation. Only if such a legal
system 1is established, can the phenomena of “hitch-hiking” in mitigation be effectively

avoided.

¢)The Obligation for Control of the GHG Emissions and Distributive Justice

Distributive justice concerns who should take the obligation to reduce GHG emissions. It is
different from adaptation, in which the principle of historical contribution’® can be
theoretically incontestably applied in the distribution of costs for adaptations. The legal
discussion on the allocation of obligations of mitigation of GHG emissions can be traced

back to the UNFCCC.

The principle of common but differentiated responsibility has been adopted in the
UNFCCC to meet the developed countries’ concern that all countries must have obligations
and the developing countries’ concern that those obligations are not the same. However, this
concept has done little to resolve equity conflicts over the control of GHG emissions, because
it itself cannot give a concrete explanation of what kinds of obligations are the same and
which are differentiated and furthermore, how differentiated these obligations should be in
terms of controlling GHG. To answer such concrete questions, it is necessary to transform
the common but differentiated responsibility into specific commitments for participating
parties, especially the developing countries. For this sake the main criterion of distribution
must be established. The distribution of obligations for mitigation differs from that for
adaptation in that the share of obligations for mitigation is mainly decided by the distribution

of GHG emissions rights, rather than by the historical contribution of GHG emissions.

% The historical contribution can be different when we definite at different time, the present emissions
contribution will be the historical contributions of tomorrow.
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3. “ Equal per Capita Entitlement” as the Main Criterion of Distribution
for the Obligations of GHG Control

a) The Justification of the“ Equal per Capita Entitlement”

In terms of the allocation of emissions rights, “equal per capita” has been taken as the main
criterion in some literature.”” In spite of the differences between the three allocation models—
“contraction and convergence”, “multi-sector convergence”, and “ multistage approach” —
“equal per capita entitlements” is the common factor and main criterion of each. It has a
normative persuasion that other allocation criteria cannot substitute. Just as Malik Aslam, the
former Pakistani Environmental Minister, has said: “although some valid concerns exist
regarding the application of the per capita approach: it remains very difficult to ethically
justify why unequal claims to global commons such as the atmosphere (should) exist.””®
From the perspective of democratic legitimacy a fair allocation criterion is only in the case
that it can accepted by the majority of people in the world. As Vajpajee stated, “We don’t
believe that the ethical principles of democracy could support any norm other than that all

citizens in the world should have equal rights to use ecological resources.”’

“Equal per capita entitlement” is based on such a conception: the “limited assimilative
capacity” of the earth’s atmosphere with respect to GHG belongs to a kind of global common
resource. A resource is literally defined as “a stock or reserve, which can be drawn on when
necessary.”'”’ This means that a resource should possess a reserve “value” and could be
quantifiably “drawn on” in case of need (or should possess the capacity of being quantified
and allocated). In the case of the GHG emissions, what really is being discussed is that the
capacity of the atmosphere to absorb GHG is limited.'”" Such limitation of assimilative
capacity is the reason for the scarcity value of GHG emissions. Furthermore, this kind of
value has been intrinsically recognized, quantified, and capitalized through the scheme of

emissions trading which anchored in the Kyoto Protocol.

7 WBGU, Uber Kioto hinaus denken-Klimaschutzstrategie fiir das 21.Jahrhundert, pp.27-28; Hohne et al,
Options for the Second Commitment Period of the Kyoto Protocol, available at:
http://europa.eu.int/comm/environment /climat/future action.htm.

% Cited from Aslam, Equal Per Capita Entitlements. In: Baumert,/Blanchard,/Llosa /Parkhaus(eds.) Building a
Climate of Trust: the Kyoto Protocol and beyond, p. 185.

*This is the statements by India’s former Prime Minister Vajpajee at the COP 9 Conference in New Delhi. Cited
from Wicke, Beyond Kyoto - A New Global Climate Certificate System: Continuing Kyoto Commitsments or a
Global "Cap and Trade” Scheme for a Sustainable Climate Policy? p.133.

100 Miiller, “Fair Compromise in a Morally Complex World”, Paper presented at Pew Equity Conference,
Washington, DC, April 17—18, 2001.

19 gslam, Equal per Capita Entitlements. In: Baumert/Blanchard/Llosa/Parkhaus(eds.), Building a Climate of
Trust: the Kyoto Protocol and beyond, p. 183.
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As a global common resource, the “limited assimilative capacity” of the earth’s atmosphere
with respect to GHG should be distributed in light of the equity principle. According to
property rights theory of Coase, the clearness of the property right relationships rather than
the distribution of the property rights is directly related to the efficiency of the institutions.
As far as GHG emissions are concerned, the introduction of emission trading has fulfilled the
efficiency concern and provided the possibility for developed countries to enjoy higher
emissions level per capita than other countries. However, the initial distribution of emission
entitlements should fulfil the equity concern, otherwise it would become a normative

unjustified institution.

Egalitarianism widely resonates on the issue of initial distribution of a global common
resource, "> because “equal per capita entitlement” provides an equal opportunity for
development to all people in the world. It is not contrary to economic efficiency. On the
contrary, equal opportunity for development will promote it. There are many reasons to
oppose the equity principle, which aims at balancing the unfairness of the consequences, such
as the “need principle”. But it is difficult to provide opposition to the principle of equal

opportunities.

Furthermore, equal entitlement per capita can be derived from the human right to equal
treatment and, in relations between contracting parties, from the principle of equity in Article
3(1) UNFCCC.'” The Decision -/CMP.1 on Cop 11 states that * the Parties included in
Annex I shall implement domestic action in accordance with national circumstances and with
a view to reducing emissions in a manner conducive to narrowing per capita differences
between developed and developing country Parties while working towards achievement of the
ultimate objective of the Convention”.'” Although this statement does not directly deal with
the equal entitlement per capita principle, it takes equal emissions levels per capita as a future

aim.

Therefore, the principle of equal entitlement per capita has managed to progressively
expand its support base in the years since its introduction. China and India called for

“equitable allocations” of emission entitlements on a per capita basis as a prerequisite for

21bid., p. 184.

' wBGU, Uber Kioto hinaus Denken-Klimaschutzstragie fiir das 21.Jahrhundert, pp.27-28.

104UNF CCC, Decision -/CMP.1, Principles, nature and scope of the mechanisms pursuant to Articles 6, 12 and
17 of the Kyoto Protocol, available at: http://unfccc.int/files/meetings/cop 11/ application/ pdf/fcmpl 14 prin
ciples_nature and scope art6 12 17.pdf.
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allowing trading to commence.'®® Subsequently, the European Parliament has also adopted a
resolution on climate change, which advocates that “a future regime should be based on

common but differentiated responsibilities aiming at contraction and convergence.”' %

b) Putting “Equal Entitlement per Capita“ into Practice

“Equal Entitlement per Capita” can be used in different senses and different scopes. In the
narrowest sense, emissions per capita should be the most important indicator to decide the
timing and type of commitments. Further, “Equal Entitlement per Capita” principle can be
used to decide the quantitative distribution of emissions rights and corresponding quantitative

mitigation obligations.

aa) “Emissions per Capita” as a Threshold Indicator

In light of the “Equal Entitlement per Capita” principle, emissions level per capita should
be an important threshold indicator for the policy debate on the timing of commitments and
differentiating emission commitments among countries. '"’ The “Equal Entitlement per
Capita” principle requires that countries whose per capita emissions are higher should make
the commitment earlier than countries whose per capita emissions are low. When the per
capita emissions of a country are below the world average level, it is difficult to justify the
absolute quantitative commitment for this country. However, if a country’s per capita
emissions have surpassed the world average level, this country should take mandatory
quantitative commitments (quantitative increase limitations or quantitative reduction

limitations), unless there exist exceptional justifications.

bb) “ Equal Entitlement per Capita” as an Aim

Though there are proposals recommends that the “equal per capita allocation of emission
rights” should be put into practice in the near future, it cannot be realized over night. Given
the current (year 2000) extremely unequal allocation of energy-related emissions— for
example, 60 t in Qatar, 20.6t in USA, 10.1t in Germany per capita of the population
compared to 2.4t in China, 1.73 t in Brazil, and 0.94t in India — it can only be realized after a

long enough period of time (e.g. in 2050 or 2100).'” This is the “principle of constancy”, in

195 See “Submission of India on Article 12 of the Kyoto Protocol.” Document number:FCCC/SB/2000/Misc.1.

Online at: http://unfccc.int.

1% European Parliament resolution on "Winning the Battle Against Global Climate Change" (2005/2049(INI))

197 4slam, Equal per Capita Entitlements. In: Baumert/Blanchard/Llosa/Parkhaus(eds.) Building a Climate of
Trust: the Kyoto Protocol and beyond, p. 182.

198 JEA, World energy outlook 2002, p.465.

33



which abrupt measures leading to drastic effects should be avoided in socio-economic
systems, as these may have severe consequences affecting the economies of all regions. The
principle of rule of law requires that the legal norm has the character of accountability, i.e.
the reform of the law should take the adaptation capacity of the concerned legal subject into
account. The industrialised countries have the right to argue for the enough time to adapt
from long-time cost-free and compensation-free GHG emissions to equal emissions rights.
After all, the transformation to the new system is comprehensive, involving the reform of
current basic economic models and is dependent on technological development. Neither can

be accomplished overnight.

There are two famous models which put the “equal per capita allocation of emission
rights” into practice: Contraction & Convergence(C&C) and Common but Differentiated
Convergence (CDC). The C&C model is the equal and practical model concerning allocation
of GHG emission rights, which combines the ethical normative imperative and the legal
imperative, the concerns of both South and North. “Under this approach, the global emissions
budget resulting at each point in time from the target path for global emissions is broken
down such that the per-capita emission rights of all countries or regions converge and are
equal from a set convergence year onwards. This process can be linear or non-linear, at a rate
that must also be set. Thus, for pragmatic reasons (principle of constancy), realization of the
right to equal per-capita emissions is aimed at with a time lag of several decades.”'” The
CDC model is also based on “equal per capita allocation of emission rights”. According to
this model, Annex I countries’ per capita emissions converge within several decades to a low
level.''” “Individual non-Annex I countries also converge to the same level within the same
time period but start when their per capita emissions are a certain percentage above global
average”.""" The difference of the C&C and CDC can be illustrated clearly with the following
figures.

"wBGU, Uber Kioto hinaus Denken-Klimaschutzstragie flir das 21.Jahrhundert, pp.27-28.

""Héhne et al., Options for the Second Commitment Period of the Kyoto Protocol, p.12, at: http:/europa.eu.int
/comm/environment/climat/future action.htm.

" Ibid., p.12.
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Figure C. Schematic representation of greenhouse gas emissions per capita for three
countries (an industrialized country (IC), an advanced developing country (ADC) and a
least developed country (LDC)) under Contraction & Convergence (left) and under
Common but Differentiated Convergence (right)

source: Hohne et al., Options for the Second Commitment Period of the Kyoto Protocol

In contrast to the C&C, the CDC attaches more importance to the development rights of the
developing countries and permits developing countries to increase emissions per capita at
first and then to reduce it later. It is regarded as the model that could be accepted by a wider
range of countries and at the same time could ensure stabilization of greenhouse gas
concentrations.''* So, just as the advocates of the CDC model have said: “Even if the CDC
approach is not implemented in its entirety, we strongly believe that these step-by-step
decisions can be guided by the principles provided in the CDC approach: that developed
countries per capita emissions converge and that developing countries do the same but

delayed and conditional to the developed countries’ action.”'"

4. Effective Participation of a Developing Country before Its Emissions per
Capita Reach the World’s Average Level

a) Graduation and the Commitments of Developing Countries

As far as the participation of developing countries is concerned, “graduation” sets forth a
pathway for developing countries first to participate in the commitments regime and then to

assume progressively more stringent commitments, as they develop economically and pass

"2rpid, p.11.
" 1bid., p.11.
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the defined differentiation/graduation thresholds.''* Graduation is a good concept as it is
consistent with the principle of “the common and differentiated obligation” and takes a
practical stance towards developing countries. “Graduation” is based upon the criterion of
differentiation(e.g., per capita income, per capita emissions, emissions per unit GDP).'"> As
addressed above, “per capita emissions” is the most convincing criterion to use in the
distribution of obligations for GHG control, which has gained wide recognition in the world,
especially in developing countries. Therefore, from the perspective of developing countries,

“per capita emissions” should be the main criterion of graduation.

The developing countries where the per capita emissions have reached or surpassed the
world’s average level, should first be evaluated on their involvement in the commitment
regimes. The group of least developed countries, where per capita emissions are among the
lowest in countries of the world, cannot be expected to participate in commitment regimes.
The important and challenging issue is the involvement of rapidly industrializing countries in
the commitment regimes. The “per capita emissions” of this type of country is less or much
less than the world average level, but due to their size, their growing population and their
rapidly evolving economy, these countries will make an increasingly large contribution to

i 116
global emissions.

Thus, the most important question for their participation developing in
international climate protection is how to promote effective participation in GHG control

before their per capita emissions reach the world average level.

b) Justifications for the Involvement of a Developing Country in a Commitment Regime
before its Emissions per Capita Reaches the World’s Average Level

Firstly, the involvement of a developing country in a commitment regime before its
emissions per capita reach the world average level can be justified from the perspective of
equal development rights between present and future generations. As above stated, equal
development right is the idea underlying “equal entitlements to emissions”. However, “equal
entitlements to emissions” can only be justified under the condition that the effectiveness of

climate protection is not sacrificed, since, the effectiveness of climate protection is directly

14 Bodansky/Chou/Jorge-Tresolini, International Climate Efforts Beyond 2012: a Survey of Approaches, Pew
Center on Global Climate Change(December 2004).

115Boahznsky/Chou/Jorge—T resolini, International Climate Efforts Beyond 2012: a Survey of Approaches, Pew
Center on Global Climate Change(December 2004).

" 4ction on Climate Change Post 2012: A Stakeholder Consultation on the EU’s Contribution to Shaping the
Future Global Climate Change Regime, available at: http://europa.eu.int/comm/environment/climat
/future action.htm.
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related to the development rights of future generations. Although it is controversial whether
future generations have a legal subjective right, it is generally acknowledged that the
present generation has a legal duty to ensure that the development opportunity of future
generations is not sacrificed for the sake of the development of the present generation.''’ If
developing countries continue to pursue the same conventional development path with
dramatic increases in per capita use of fossil energy and per capita GHG emissions that

'8 the aim of climate protection that is stipulated in Article 2

developed countries have taken,
UNFCCC is unlikely to be met. Our generation will then fail in our duty to future
generations.Only when developing countries pursue a development path in accordance with
the principle of “the follower do better” in terms of GHG emission control, will the climate
effectiveness not be sacrificed by the development of developing countries. The principle of
equal entitlements to emissions can preserve the effectiveness of climate protection, only if
the average world GHG emissions per capita can be reduced. Although developed countries
should take the main responsibility in reducing the average world GHG emissions per capita,
it is impossible to achieve this aim without the active participation of developing countries.
“Equal entitlements to emissions” principle does not support the arguments that developing
countries should enjoy the same per capita emissions level as that of developed countries at
present and that they should not be involved in any commitment regime before their
emissions per capita reach the world average level, because such arguments only emphasize
intragenerational equity between countries, neglecting intergenerational equity and are
unlikely to achieve the aim of climate protection in Article 2 of UNFCCC. The involvement
of developing countries in the commitment regime before their emissions per capita reach the
world average level is a good approach to balance the intragenerational and
intergenerational equity. Of course, the involvement of developing countries in a legally-
binding commitment regime is  conditional on major mitigation commitments and

technological and financial support commitments of developed countries.

Secondly, the inequality of GHG emissions within developing countries provides another
argument for their involvement before their emissions per capita reach the world’s average
level. According to “equal entitlements to emissions” principle, not only people in developed
should take an obligation to GHG emissions mitigation, but also people in developing

countries, whose GHG emissions have surpassed the world’s average level, should be

17 Giindling, American Journal of International Law84 (1991), pp.207-212.
"8 Baer/Athanasiou/Karta, The Right to Development in a Climate Constrained World: The Greenhouse
Development Rights Framework, p.10.
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involved in the commitment regime. Although GHG emissions per capita of rapidly
industrializing countries, such as China and India, are lower than the world average level, the
rich groups in these countries enjoy much higher GHG emissions than the world average level
and these high emissions are not at all regulated. As Paul Baer & Tom Athanasiou have

stated:

“The ethical principles by which we navigate our lives are primarily intended to
apply to persons, but the agents negotiating the climate regime are nation-states. It
is reasonable but by no means unproblematic to treat countries as if they had the
uniform characteristics of their ‘average’ citizen. Inequality within countries is as
great as or greater than inequality between countries, and the practices of
international relations which place domestic inequality outside the bounds of global

regulation should not prevent us from discussing its implications. W19

The equal entitlements to emissions principle requires that emissions higher than the world
average level should be regulated or restricted. Although it is a matter of state’s sovereignty
to decide what kind of national policy to take,both developed and developing countries
should commit to taking measures to regulate the individuals whose emissions are much
beyond the world average level and the basic needs. This is the right method to interpret and
apply the principle of equal entitlements to emissions. If luxurious emissions in developing
countries are not regulated, the principle of equal entitlements to emissions can not really

bring about equity to people in developing countries.

Thirdly, as above stated, Article 4.1 (b), (c) UNFCCC provides mitigation commitments
for developing countries. Developing countries cannot be shielded from any effective
mitigation commitments. However, they will be able to rely on the common and differentiated
principle to make their commitments (including mitigations obligations) contingent upon the
fulfilment of financial and technology transfer obligations, and the leadership of the
industrialised countries, which means the industrialised countries should undertake GHG
mitigation firstly, and provide corresponding financial and technology support when they

argue for the developing countries to take mitigation obligations.

"9 Baer/Athanasiou/Karta, The Right to Development in a Climate Constrained World: The Greenhouse
Development Rights Framework, p.12.
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II.The Commitment Model of Developing Countries in Future
International Climate Conventions

The issue of future international climate legal framework has drawn special attention both
from the academic field and at a political level, and many proposals have been put forward
regarding it. This thesis will not offer a detailed review of these proposals;'?’ rather, here it
will focus on the commitments model of developing countries in future climate agreements.
It involves two important questions. What kind of commitments should the developing
countries take? What kind of results could be brought about by different types of

commitment?

1. Legally Binding Commitments or Non-binding Commitments

The critical reviews on the participation of developing countries in the present climate
agreements concentrate on the fact that developing countries have taken no legally binding
commitments in present climate agreements. Therefore, it is considered necessary that
developing countries should take concrete legally binding commitments in future climate
agreements, since legally binding commitments will trigger them to take more effective
measures in climate protection. However, such a general viewpoint about the function of
legally binding commitments deserves a more careful review and investigation in the fields of

international climate protection law.

a)The Definitions of Legally Binding Commitments and Non-binding Commitments

In international law, especially in the fields of international environmental law, the line
between legally binding and non-binding commitments remains blurred. The legally binding
commitments fall into the category of “hard law”; while non-binding commitments in that of
the “soft law”. However, the characteristics of “hard law” and “soft law” are increasingly

difficult to identify,'*! especially international environmental law.

12'The detailed review over this proposals can refer to Bodansky/ Chou, International Climate Efforts Beyond
2012: A Survey of Approaches, Pew Center Global Climate Change(December, 2004); and Kuik (ed.), Post-
2012 Climate Policy: Assessing the Options International Climate.

121Shelton, Law, Non-Law and the Problem of “Soft Law”, in Shelton(ed.),Commitments and Compliance: The
Role of Non-Binding Norms in the Interantional Legal System,p.10.
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The division between “hard law” and “soft law” are usually made considering the form of
legal sources. The generally accepted categories of hard law are treaties, general principles of
law, customary international law and “... judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as subsidiary means for the determinations

of rules of law.”'*? These four sources are regarded as the source of international law. Soft

. either not yet or not only law”.'* The forms of soft law include

13

law is described as
declarations, codes of conduct, guidelines and other promulgations of the political organs of

the United Nations systems, operational directives of the multilateral development

124

institutions, resolutions and other statements by non-governmental organizations. “It 1s

thus generally understood that ‘soft’ law creates and delineates goals to be achieved in

guidelines rather than actual duties, programs rather than prescriptions, guidelines rather than

strict obligations.”'*’

In the majority of cases, the softness of the form or instruments corresponds to the softness

of its content. However, there exist many exceptions in practice, in particular in international

% A potential incoherency can be observed between the instruments or
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environmental law.'
forms of the legal source and the “softness” of the content. " An increasing number of treaty
provisions can be found in which the wording used is so “soft” that it seems impossible to
consider them as creating a precise obligation or burden on parties to the treaty,'”® such as the
provisions of general commitments in the UNFCCC and many provisions of Part XII of the
1982 UN Convention on the Law of the Sea. On the other hand, there are cases where the
content of a formally non-binding instrument has been so precisely defined and formulated

that some of its provisions could be perfectly integrated into a treaty.'”

It is therefore difficult to define the scope of “hard law” and “soft law” just by the formal
criterion.*® The “substantial criterion” is another way to make a distinction between “hard
law” and “soft law”. However, even according to this criterion, a clear borderline between

“hard law” and “soft law” is still not easy to draw. In most cases, “hard law” instruments can

"2 Article 38(1) of Intrnational Court.

2 Maggio/Lynch, Human Rights, Environment, and Economic Development: Existing Standards in
International Law and Global Society 6-19(World Resource Institute,1996). Cited
from:Hunter/Salzman, Zaelke(eds.), International Environmental Law and Policy, p.203.

21bid., p.203.

"% Hunter/Salzman, Zaelke(eds.), International Environmental Law and Policy, p.256.

21bid., p.256.

21bid., p.256.

21bid., p.256.

21bid., p.256.

B Dupuy, Mich. J. Int’1 L.12(1991), 420-435.
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be distinguished from “soft law” by internal provision and final clauses,"' since legally
binding obligations require the accurate, specific, and measurable provisions and the
corresponding effective compliance mechanism. Yet both the accuracy of the content and the
effective compliance mechanism remain great challenges which the international
environmental law must confront. Sometimes the interests are too differentiated to give an
accurate provision in the agreement, and there is no mandatory power to enforce the law in
international society. That is why there are many ambiguous contents in international
environmental law and in some cases even accurate and specific obligations cannot be

enforced.

After all, form in law may also follow function. It is generally acknowledged that
denominating something as “Law” makes a difference in expectations of compliance and
consequences of non-compliance.'*” For example, it was apparent at the Rio Conference on
Environment and Development that the non-governmental representatives had a strong
preference for a binding Earth Chapter over the ultimately adopted Rio Declaration, but states
were unwilling to accept a legally binding text due to consequences which would result from
legal obligations.'*® Both the non-government group and the government group recognized

that the form of the commitment made a difference.'**

In conclusion, “if the norm is included in a non-binding instrument, it should be considered
presumptive evidence of the ‘soft’ nature of the norm; at the same time, the ‘hard’ or ‘soft’
nature of the obligation definite in a treaty provision should not necessarily be identified on
the sole basis of the formally binding character of the legal instrument in which the concerned
norm is integrated and articulated.”'*> Whether or not the commitments in the form of a
treaty are legally binding or not, depends on the specificity of the commitment, the
compliance mechanism and the intentions of the governments making the treaties. It should

be considered in each specific case.

131 Shelton, Law, Non-Law and the Problem of “Soft Law”, in Shelfon(ed.):Commitments and Compliance: The
Role of Non-Binding Norms in the Interantional Legal System,p.10.

B21pid., p.10.

1pid., p.10.

B4 Ibid., p.10.

S Dupuy, Mich. J. Int’1 L.12(1991), 420-435.
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b) Legally Binding Commitments and Non-binding Commitments in the Case of Climate
Protection

The current climate regime involves both legally binding commitments and non-binding
commitments. The general commitments in UNFCCC taken by all parties of the treaty are
assumed to be legally non-binding, because the provisions are defined so generally that it is
difficult to examine and enforce them (except the commitments to submit the national
inventories of GHG emissions according to Article 4.1(a) UNFCCC). While the developed
parties have taken commitments to reduce their GHG emissions individually or jointly to
1990 levels by 2000, it remains disputable whether these commitments are legally binding or
not. Some argue that these reduction commitments in UNFCCC are indirectly formulated:
Annex I Parties shall adopt national policies by “recognizing that the return by the end of the
present decade [1990’s] to earlier levels of emissions [...] would contribute to the
modification of long term trends” (4.2(a)); Annex I parties shall report information on these
policies and measures “with the aim of returning individually or jointly to their 1990 levels”
(4.2(b)); the word ‘stabilization’ is avoided and a return to earlier emission levels is referred
to."*® Such indirect formulation is one factor which exerts an impact on the legal effects of
these commitments, >’ because such loose phrasing of the commitments renders the

developed parties to view them as inspirational rather than mandatory commitments.'*®

According to the literal analysis it remains unclear whether the mitigation commitments
made by developed parties in UNFCCC are legally binding or not. Yet if the compliance
mechanism and the intention of the parties are taken into account, it is evident that these
commitments are not legally binding. There is no accompanying compliance mechanism
established in UNFCCC and some developed parties(for example, USA and Australia) lack
the intention of fulfilling these commitments in practice to return the GHG emission to the
level of 1990 in the practice. Therefore, although the mitigation commitments of developed
countries are written into the UNFCCC, it is widely assumed that they are not legally

binding."*

38 tshne et al., Evolution of Commitments under the UNFCCC: Involving Newly Industrialized Economies
and Developing Countries, p.25.

B1bid., p.25.

18 Baumert/Kete, Introduction : An Architecture for Climate Protection, in: Baumert et al.(ed.), Building on the
Kyoto Protocol: Option for Protecting the Climate. p.29, note 12.

%9 Ibid.,p.29, note 12.
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The mitigation commitments of developed countries in the Kyoto Protocol are assumed as
legally binding. Firstly, they are in Article 3.1 of the Kyoto Protocol precisely and directly
formulated. More importantly, the Kyoto Protocol is backed by procedures and mechanisms
to determine and address cases of non-compliance, including through the development of an
indicative list of consequences.'*® Article 18 of the Kyoto Protocol refers to non-compliance

in the following terms:
The Conference of the Parties serving as the meeting of the Parties to this Protocol shall,  at its first
session, approve appropriate and effective procedures and mechanisms to determine and to address cases
of non-compliance with the provisions of this Protocol, including through the development of an indicative
list of consequences, taking into account the cause, type, degree and frequency of non-compliance. Any
procedures and mechanisms under this Article entailing binding consequences shall be adopted by means of

an amendment to this Protocol.
The procedures and mechanisms under Article 18 are laid down by the Marrakesh Accords
in 2001. The procedures and mechanisms relating to compliance under adopted by the
protocol include not only facilative, managerial mechanisms, but also enforcement

mechanisms. !

The COP-7 Decision establishes a Compliance Committee divided into a
facilitative branch and an enforcement branch.'* The facilitative branch is aimed at
promoting compliance through positive, managerial measures. It is responsible for providing
advice,facilitating financial and technical assistance, formulating recommendations to the
Party concerned, and providing an early warning of non-compliance.'*® The enforcement

branch is responsible for determining whether an Annex I Party is in compliance with its

commitments, and applying the consequences for non-compliance.'**

According to the Marrakesh Accords, if an Annex-party does not comply with its
mitigation targets, the Enforcement Branch has the authority to declare the party as being in

non-compliance and to apply specific consequences.'* The specific consequences includes:

—Deduction from the Party’s assigned amount for the second commitment period of a number of tonnes equal

to 1.3 times the amount in tonnes of excess emissions;

' Fitzmaurice, The Kyoto Protocl Compliance Regime and Treaty Law, Singapore Year Book of International
Law(2004):23.

4 Crossen, Resource Management Journal 2004(1), p. 2.

2 Crossen , Resource Management Journal 2004(1), p. 2.

3 Crossen, Resource Management Journal 2004(1), p. 3.

14 Crossen, Resource Management Journal 2004(1), p. 3.

"“Marrakesh Accords, Decision 24/ CP. 7 Procedures and mechanisms relating to compliance under the Kyoto
Protocol in Report of the Conference of the Parties to the United Nations Framework Convention on Climate
Change on its Seventh Session,  U.N. Doc. FCCC/CP/2001/13/Add.3(2002),  <http://
unfccc.int/reource/docs/cop7/13a03.pdf.> [ hereinafter Marrakesh Accords Desion 24/CP.7]. Annex, Section
XV.
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— Development of a compliance action plan; and

— Suspension of the eligibility to make transfers under the emissions trading scheme until reinstated'*.

The combination of facilative and enforcement mechanisms is an innovative feasure of the
compliance regime under the Kyoto Protocol. During the commitment period, managerial
mechanisms are used to facilitate Annex I Parties in the implementation of their substantive
obligations. After the commitment period ends and the Parties’ progress is evaluated, punitive

legal consequences can be imposed on the non-compliant Parties.

Although both facilative and enforcement mechanisms are used to ensure the compliance
of legally binding commitments of annex-countries, only facilative mechanisms can be used
for the compliance of commitments of developing countries.The commitments of developing
countries for the GHG emissions reduction under the Kyoto Protocol are assumed to be
legally non-binding, because the provisions are too general and there is no enforcement
mechanism to ensure compliance of these commitments.The Facilitative Branch is responsible
for addressing questions of implementation in regard to the adverse effects of measures on
developing countries. But the punitive legal consequences enacted by the Enforcement
Branch cannot be put on the developing countries, because the punitive legal consequences

only bind the Annex-I parties who take the legally binding quantitative commitments.

c)The Effects of Legally Binding Commitments

The assuming of legally binding commitments by the developing parties means not only
that the content of the commitents are specific and accurate, but also that both the facilitative
mechanisms and enforcement mechanisms are applied to ensure the compliance of the

commitments.

A non-compliance procedure is necessary for developing countries’ legally binding
commitments. “A non-compliance procedure needs both to reduce/eliminate the economic
benefit to be derived from non-compliance and to facilitate compliance where obstacles
relating to lack of capacity, particularly for developing states, are identifiable.”'*” A facilative
compliance mechanism alone is not sufficient for developing countries’ legally binding

commitments. It is necessary to introduce a coercive, sanction-based compliance

“Marrakesh Accords, Decision 24/ CP. 7, see supra, Annex, SectionXV(5)(a) (b)and (c).
147 Redgwell, Non-Compliance Procedures and the Climate Change Convention. In:Chambers(ed.), Inter-
Linkages: The Kyoto Protocol and the International Trade and Investment Regimes, p.57.
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mechanism.This is applied to the developed parties under the present regime, because
positivist approaches to law generally define a norm as a law if its breach is followed by
sanctions or other means of enforcement.'*® However, will the presence of the punitive legal
consequence promote the compliance of mitigation commitment in the developing parties? If
so, to what extent does the presence of the “punitive” legal consequence promote the GHG

mitigation commitments of the developing parties?

One important characteristic of international environmental law is that the realization of
legal consequences due to non-compliance needs the cooperation of the non-compliant

' International climate law is also confronted with such problems. If a party fails to

party.
comply with WTO regulations, other parties could resort to the organization’s dispute
settlement procedure. Receiving authorization from the Dispute Settlement Body, these can
suspend the application of a previous given concession to the non-compliant party or other
punitive measures."*’ The implementation of the punishments towards the non-compliance in
the international trade does not need the cooperation of the non-compliant party. The
implementation of punitive legal measures in the climate protection law is different from that
in the international trade law. According to the present compliance regime, if a party is not
complying with its emissions target, the party will receive reduced assigned amount emissions
quotas with a penalty in the next commitment period.'>' These consequences cannot be
implemented simply by the other party or by the Enforcement Branch. It is only the non-
compliant party itself which can do this.'** Another legal consequence for non-compliance is
the suspension of the participation in the emissions trading mechanism. However, both legal
consequences are significant only when the non-compliant party wants to enforce the
commitments.'> The non-compliant party may choose to back out of the climate agreement in
the next commitment period. Such a withdrawal is rarely possible in the WTO regime
because the interests are reciprocal. The withdrawal of a party is a great challenge for
international climate agreement, since the climate is a global common good and the non-
cooperator can still enjoy benefits from the actions taken by other parties. Jon Hovi and Bjart

Holtsmark argue that the punitive legal consequences are likely having only a modest effect

"$Maggio et al., Human Rights, Environment, and Economic Development: Existing Standards in International
Law and Global Society 6-19(World Resource Institute,1996). Cited from:Hunter/Salzman/Zaelke(eds.),
International Environmental Law and Policy, p.203.

9 Halvorseen/ Hovi, International Environmental Agreements 6(2006), p.166.

130 Ibid.,p.166.

Blbid., p.166.

21bid., p.166.

S1bid., p.166.

45



on compliance levels.">* If non-compliance is due to insufficient financial and technical
capacity for compliance (non-intentional non-compliance), the punitive legal consequences

cannot improve the compliance level.'>

If the non-compliant party deliberately fails to abide
by its commitments (intentional non-compliance), it is likely to resist the application of
punitive consequences through claiming more emissions quotas in the next commitments
period or backing out of the agreements.'>® The capacity of punitive legal consequences to

deter non-compliance and to induce a party to return to compliance is very limited.

2. Action-based Commitments, Target-based Commitments or Mixed
Commitments

The commitments of developing countries under the present climate agreements are defined
so generally (except for the commitment to submit the national GHG inventories) that it is
difficult to make an assessment on whether the commitments are being upheld or not. It is
widely accepted that compliance would be better with concrete norms which clearly convey
what behaviour is expected than with ambiguous or vague norms. Therefore, the
commitments for developing countries in future climate agreements should be concrete rather

than general.

In regard to the mitigation commitments of developing countries, there are different
approaches to make them specific. Generally speaking, all the commitments can be regarded
as action-based commitments, because the legal commitments concern the regulation of the
behaviour of the legal subject. In this thesis, the commitments of developing countries are
classified into three types: Firstly, the commitments emphasising the specific measures to
reduce emissions (in contrast to the business as usual level) rather than quantitative emissions
reduction targets are classified as “action-based” commitments. Secondly, the commitments
placing emphasis on quantitative mitigations targets rather than specific measures (the party
has the freedom to choose measures regarded as suitable for its national situation) are called
“targets-based” commitments. Thirdly, the commitments that combine these two kinds of

commitments are mixed commitments.

4bid., p.158.
133 Ibid., p.169.
Bo1bid., p.169.
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a)Action-based Commitments

aa) Sustainable Development Policies and Measures(SD-PAMs)

The so-called “Protecting the Climate by Putting Development First” is a proposed action-
based commitment for the developing countries provided by the World Resource Institute.'”’
It focuses on making the developing countries take up obligations for the Sustainable
Development Policies and Measures (SD-PAMs) in their national development plans.
According to one WRI report, “ SD-PAMs are defined broadly in this report as policies and
measures taken by a country in pursuit of its domestic policy objectives—energy security,
provision of electricity, improved urban transportation, for example—but which are shaped so

» 158 The commitments can be taken in the

as to take a lower-emission path to those objectives.
following forms'*”:a single country might pledge one or more SD-PAMs that is unique to its
national circumstances and not directly related to the pledges of other countries; two or more
countries may make mutual pledges, perhaps consisting of simultaneous pledges by both a
developing and a developed country; and lastly a group of countries could make harmonized
pledges in an SD-PAMs negotiation process. This approach acknowledges the global nature
of many industrial activities, and opens the door to multiple countries agreeing to the same

kind of measures to promote or maintain an “even playing field” for competitive industries.

bb) Extended CDM

Extended CDM would allow sector policies to be eligible CDM projects. Comprehensive
climate change action would be rewarded in part with emission reduction credits that can be

sold on the market.'®

The Extension of the CDM to sector policies serves to remove the
hurdles of project-focused CDM, and to put the CDM in full play. In light of this suggestion,
“the Sector-CDM represents an expansion of the scope of the CDM to cover entire national
sectors (such as cement or power production) or geographic areas (such as a municipality).

This approach could support emission reductions and sustainable development benefits—the

"World Resource Institute, Grow in the Greenhouse: Protecting the Climate by Putting Development First, p.7.
8 World Resource Institute, Grow in the Greenhouse: Protecting the Climate by Putting Development First , p.7.
' World Resource Institute, Grow in the Greenhouse: Protecting the Climate by Putting Development First ,
p.7.

10 Joséluis/Christiana, Evolving to a Sector-Based Clean Development Mechanism, in : Baumert et al.(eds.),
Building on the Kyoto Protocol: Options for Protecting the Climate, pp.89 et seq.

47



two expected by-products of the CDM—across a wider array of activities”'®'. This approach

could also bring financial resources to fund sustainable development measures and policies.

cc) Harmonized Domestic Policies and Measures

Since the international climate change negotiations first began in the early 1990s,
commitments related to Policies and Measures (PAMs) have been seen as the principal
alternative to emission targets. PAMs commitments could supplement or serve as an
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alternative to emission targets,which include such policies and measures as follows "

Coordinated carbon tax

In the “coordinated carbon tax”, developing countries are required to agree to tax domestic

carbon emissions at “harmonized” rates, which are also applied in developed countries.'®

Several rationales have been given for harmonized carbon taxes over emission targets. A
harmonized carbon tax would be more efficient and effective; it would provide certainty about
marginal compliance costs (although the emissions reductions resulting from the carbon tax

would be uncertain); and it would increase the transparency of those costs.

Technology approaches

Given the difficulties in negotiating and enforcing emissions targets, a technology-centred
approach involves the negotiation of protocols to finance collaborative research and
development, to develop common technology standards, and to support deployment of new

technologies. The main components are as follows:

“(1) an R&D protocol to “push” the development of new technologies; (2) protocols establishing technology
standards to provide a “pull” incentive to commercialize new, low-emitting technologies; (3) a multilateral fund
to help spread new technologies to developing countries; (4) a short-term system of pledge and review; and (5) a

protocol for adaptation assistance.”'**

11 Jisd(International Institute for Sustainable Development), Issues and Options: The Kyoto Protocol’s Second
Commitment Period, p.4.

12 Bodansky/Chou, International Climate Efforts Beyond 2012: A Survey of Approaches, Pew Center Global
Climate Change(December, 2004).

' Ibid.

1% Bodansky/Chou, International Climate Efforts Beyond 2012: A Survey of Approaches, Pew Center Global
Climate Change(December, 2004), p.59.
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b)Targets-based Commitments

aa) Quantitative Mitigation Targets

Under quantitative mitigation commitment, developing countries are required to confine

' They would face legal

their emissions to a certain level within a certain year.
consequences, if their emissions surpass the required level. The target can be reached in a

flexible manner across sectors and borders through emission trading.

The great advantage of this approach is that it can control GHG emissions at a level needed
to prevent dangerous anthropogenic interference with the climate system, because emissions

targets provide certainty about the future emission levels of developing countries.

bb) Indexed targets

To address the issue of cost uncertainty and take development rights of developing
countries into account, targets could be indexed to some other variable, such as GDP, rather
than set absolutely. Different from a quantitative mitigation target that sets the absolute
quantitative limitation on the national GHG emissions, developing countries are permitted to
increase their GHG emissions under the indexed target commitment. On the other hand,
developing countries are also required to control the strong increase trend of GHG
emissions'®®. The report of Pew Centre on global climate change summarizes six different
kinds of dynamic targets commitments:'®’

Intensity targets—On the grounds that, “the challenge for most developing countries is not
to reduce absolute emission levels but to lower the greenhouse gas intensity of their
economies”, '®® developing countries are obliged to reduce their GHG intensity, since the

intensity indicator provides a more realistic and practical framework for participation by

1 Héhe/Lahme, Types of Future Commitments under the UNFCCC and the Kyoto Protocol Post 2012, p.7.

1 Bodansky/Chou, International Climate Efforts Beyond 2012: A Survey of Approaches, Pew Center Global
Climate Change(December, 2004).

"’ Bodansky/Chou, International Climate Efforts Beyond 2012: A Survey of Approaches, Pew Center Global
Climate Change(December, 2004), p.11.

18 Baumert/Bhandari/Kete, What Might a Developing Country Climate Commitment Look Like? Washington,
DC: World Resource Institute, 1999.
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defining the emissions that an economy generates per unit of output. This GHG intensity

indicator can be illustrated as:'®

GHG emissions

GHG intensily indicator = ,
gross domestic product

Performance targets or sector targets—Performance targets define an amount of allowed
emissions relative to a unit of production (for example, tons of steel produced, or kilowatts of
electricity). In essence, they are carbon intensity targets defined for a particular sector or

product, rather than for the economy as a whole.'”

No lose targets—The developing countries are obliged to control the total GHG emissions or
reduce the GHG intensity in accordance with their specific domestic situation. But such kinds
of commitments are in essence non-binding, since if the developing countries haven’t
achieved the goal, there are no negative consequences. But if a state’s emissions are below the
“no lose target”, it would be allowed to sell the surplus emissions to other countries and

thereby receive a benefit.

Dual intensity targets—Dual intensity targets combine dynamic and “no lose” targets in a
further effort to address the problem of economic uncertainty. Developing countries would
receive two targets: a relatively weak “compliance” target and a more stringent “selling”

"I The compliance target is legally binding, which means a country would suffer

target.
compliance consequences in the case of non-compliance.'”” In contrast, the selling target
would be “no lose”: if a country exceeds its target, it would not suffer any compliance
consequence but, if it betters the target, then it could sell its excess allowances

internationally.'”

' Baumert/Bhandari/Kete, What Might a Developing Country Climate Commitment Look Like? Washington,
DC: World Resource Institute, 1999.

%" Baumert/Kete, Introduction : An Architecture for Climate Protection, in: Baumert et al.(eds.), Building on the
Kyoto Protocol: Option for Protecting the Climate, p.15-16.

"' Bodansky/Chou, International Climate Efforts Beyond 2012: A Survey of Approaches, Pew Center Global
Climate Change(December, 2004), p.11.

"2 Bodansky/Chou, International Climate Efforts Beyond 2012: A Survey of Approaches, Pew Center Global
Climate Change(December, 2004), p.11.

' Baumert/Kete, Introduction : An Architecture for Climate Protection, in: Baumert et al.(ed.), Building on the
Kyoto Protocol: Option for Protecting the Climate, pp.15-16.
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Conditional targets—According to the Human Development Goals proposal, GHG emissions
of a developing country should serve to meet basic human development needs rather than
luxurious needs. If this developing country target goes beyond projected business-as-usual
improvements in carbon intensity, it should be made conditional on the receipt of financial

assistance or technology from developed countries.'”*

¢) Mixed Commitments

Under the Multi-Stage approach, developing countries can shoulder the action-based
commitments or target-based commitments according to their specific development stage.
Mixed systems consider both the egalitarian principle that all people are entitled to equal
access to atmospheric resources, and the burden-sharing principle which differentiates

75 The Multi-stage proposals, for

obligations according to abilities to contribute to abatement.
example ,combine differentiation in the stringency of commitments with differentiation in the
type of commitments, identifying four stages through which developing countries pass: (1) no
targets, (2) a GHG intensity target, (3) a target to stabilize absolute emissions, and (4) a target

to reduce absolute emissions.'’

d) Are the Target-based Commitments More Climate-effective than Action-based
Commitments?

Under the present climate regime, developing countries make the commitment to
“formulate, implement, publish and regularly update national and, where appropriate, regional
programmes containing measures to mitigate climate change.”'”” Such a commitment is a
typical action-based commitment. But this type of commitment is assumed to have a lack of
accuracy. It is difficult to measure whether a party has accomplish its commitment or not.
Therefore, the GHG reduction targets cannot be ensured with such action-based commitment,

whether the aim of climate protection can be achieved or not, is unpredictable.

However, target-based commitments cannot necessarily result in environmental

effectiveness. The environmental effectiveness of target-based commitments depends not only

174 Pan, International Environmental Agreements 5 (2005), pp.89—104.

'3 Grubb/Sebenius, Participation, Allocation, and Adaptability in International Tradable Emission Permits
Systems for Greenhouse Gas Control. In OECD (Ed.), Climate Change: Designing a Tradable Permit System,
pp.4 etseq.

"Den Elzen et al., ‘Exploring Climate Regimes for Differentiation of Commitments to Achieve the EU Climate
Target’, RIVM-report 728001023, RIVM, Bilthoven, The Netherlands.

17 Article 4.1(b) UNFCCC.
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on what kind of target commitments are taken, but also on the practical compliance of the
commitments. If the emissions targets are too loose, or the developing party does not
accomplish the target, then the target-based commitments cannot be effective. Given the
uncertainty of future emissions in developing countries and their practical situations,both
kinds of risk—loose target or non-compliant targets in spite of its environmental

effectiveness— exist.

On the other hand, action-based commitments do not necessarily mean environmental
ineffectiveness. Action-based commitment can be defined accurately, specifically and
measurably. For example, international climate agreements can stipulate the mandatory
technological standard for a certain sector or product, require that every party use a certain
percent of their budget for GHG control, and require the party to abolish the subsidies for the
fossil energy, etc.. Such action-based commitments are likely to bring about environmental
effectiveness in the long run, if they are well-designed. Since, the reduction of GHG
emissions in developing countries depends in the lung run on energy transformation and the
technology development, if developing countries take the specific measures which can
promote and accelerate energy transformation and technology development, the aim of

climate protection can also be achieved in this way.

I11. Effective Participation of Developing Countries in Climate Protection:
the Commitments of Developing Countries and the Future International
Climate Protection Legal Regime

The equity of the international climate regime, and the possible types of commitments for
the developing countries are presented above. In this part, the discussion of equity and the
types of commitments is combined for a conclusion on what kinds of commitments will

effectively promote the participation of developing countries in climate protection.

1. Creating Incentives for the Developing Countries’ Participation with
Different Types of Commitments

As above discussed, the main problem with international climate regime is the lack of a
supranational authority that could coerce countries into the implementation of globally

efficient climate policies. Therefore, even if a party has made a legally binding target-based
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commitment, the implementation is in the end self-enforcing.'”®

The main challenges to the
climate regime come not only from creating incentives for sovereign states to enter
agreements, but also from creating incentives for implementing the cooperation agreement.
The main commitments of developing countries can be divided into four types: legally
binding target-based commitments, non-binding target-based commitments, legally binding

action-based commitments and non-binding action-based commitments. In the following the

incentive of developing countries in the four types of commitments is discussed.

a) Legally Binding Target-Based Commitments

The incentive problem cannot be solved through legally binding target-based commitments
(an absolute quantitative commitment or an indexed target commitment). In legally binding
target based commitments, if a developing party cannot achieve its emissions mitigation
targets, it should take punitive consequences. It is difficult to persuade a developing party to
take such target-based commitments with legal punitive consequences before their emissions
per capita have reached the world average level. Even if they have made such commitment,
can the punitive consequences deter non-compliance in the present commitment period, and
induce a developing party to continue the cooperation and return compliance in next
commitment period? As noted above, the ability of punitive effects to deter non-compliance
and to induce long-term compliance in the case of climate protection needs questioning even
if the parties are the developed countries, whose emissions per capita have surpassed the
world average level. For developing countries whose emissions per capita are below the world
average level, such punitive, coercive consequences under the non-compliance of target-based
commitments have no legitimacy basis, since, if the emissions per capita of a developing
party have not reached the world average level, it should have the right to emissions and
should not be punished due to non-compliance with mitigation target.“The effectiveness of
any enforcement mechanism will be determined by its measure of legitimacy.”'” The ability
of punitive, coercive consequences to deter non-compliance and to induce long-term
compliance in the case of a developing party with lower emissions per capita compared to
the world average level is less than in the case of a developed country, as illegitimacy is “one

of the principal rationales against the use of coercive enforcement in international law.”'*’

'8 Halvorseen/Hovi, International Environmental Agreements 6(2006), pp.157-158.
17 Crossen, Georgetown International Environmental Law Review( 2004), p.473.
18 Crossen, Georgetown International Environmental Law Review(2004), p.473.
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The ability of legally binding commitments with punitive consequence to deter non-
compliance and to induce compliance in the future can be enhanced through issue linkage,
consisting of the exchange of concessions across different policy dimensions.'®' The incentive
of developing countries to contribute to GHG abatement can be invoked via a threat of not
enjoy the benefits of other agreements, such as trade treaties and R&D cooperation treaties.'™
Issue linkage thus boils down to reducing the pure public good character of GHG abatement

and thereby lowering free-rider incentives of developing countries.'*

However, such issue linkage might also be confronted with legitimacy problems in the case
of target-based commitments of a developing country. It is unfair to require a developing
country to assume a legally binding target-based commitment when its emissions per capita
have not reached the world average level, and therefore, the penalty linked with trade
measures for non-compliance with the target-based commitments will lose its legitimacy

basis.

b) Non-binding Target-Based Commitments

Before the emissions per capita of one country reach the world average level, it is unfair
and difficult to force that country to make a target-based commitment or to punish it if it
cannot accomplish its target-based commitment. The incentive of developing parties whose
emissions per capita are below the world average level to make the GHG abatement can not
be created in this way. On the contrary, non-binding target-based commitments can provide
incentive for developing countries with lower emissions per capita compared to the world
average level to make GHG mitigation, if their achievement of non-binding commitments can

be promoted and encouraged by facilitative and “stimulative” mechanisms.

The managerial, facilitative mechanisms in the Marrakesh Accords can help a developing
country achieve of non-binding commitments. Insufficient financial and technological
capacity is a key barrier to effective GHG mitigation. The capacity building mechanism in the

Marrakesh Accords should be further strengthened.

181B(')'hringer, The Kyoto Protocol: A Review and Perspectives, Discussion Paper No0.03-61 of Center for
European Economic Research(Mannheim).p.11.

®21pid., p.11.

18 Ibid., p.11.
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Moreover, “stimulative” mechanisms can be introduced to encourage developing countries
below the world average emissions per capita to achieve the non-binding commitments. “No-
lose” target commitment is a good approach in encouraging developing countries to take and
meet a non-binding commitment. A developing country would be required to control their
total GHG emissions or to reduce GHG intensity in accordance with its specific domestic
situation. If it has not achieved this goal, there are no compliance consequences. But if a
state’s emissions are below the “no-lose” target, it would be allowed to sell the surplus
emissions to other countries and thereby receive a benefit. If the benefits from selling the
surplus emission reductions are invested into programs relating to GHG abatement, then this

developing party would be headed in a good development direction.

¢) Legally Binding Action-Based Commitments

If the content of action-based commitments is accurate and measurable, and compliance
with the commitments is backed up by both facilitative and enforcement mechanisms, the

action-based commitments are legally binding.

Action-based commitments can be defined accurately and measurably. For example, the
international climate agreement can stipulate the mandatory technological standard for a
certain sector or product, can require that every party make a certain percent of its budgets
into GHG control, and can require the party to abolish the subvention for the fossil energy
product and service, etc.. Action-based commitments do not mean necessarily environmental
ineffectiveness. They are likely to bring about environmental effectiveness in the long run, if
they are well-designed, since, in the lung run, the reduction of GHG emissions in developing
countries depends on energy transformation and technology development, if developing
countries take the specific measures which can promote and accelerate the energy
transformation and technology development, the aim of climate protection can also be

achieved in this way.

Action-based commitments are different from target-based commitments in that they have
not set any mandatory emissions targets for developing countries before their emissions per
capita reach the world average level. Therefore, the use of enforcement mechanisms in the
case of non-compliance is not against the principle of equal emissions per capita, and is likely

to be accepted and enforced by developing countries below the world average level.
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However, there are different kinds of action-based commitments. Whether a legally binding
action-based commitment can be justifiable and accepted by the developing countries or not
relies upon the concrete content of the commitment. There are two kinds of action-based
commitments which are justifiable and likely to convince developing countries to accept and

implement them.

The first kind of commitments are the “no-regret” commitments, which refer to measures
for controlling GHG which can bring about net benefits certainly not just for the world, but
also for the countries that adopt these measures. Such “no-regret” commitments include: the
grdual abolishment of subsidies for the fossil energy, ensuring that a certain percent of the
public budget wused in the programs related to GHG mitigation, creating the necessary
condition for competition of renewable energy with the fossil energy, promoting energy
conservation and so on. It is necessary for developing countries to assume these “no-regret”
commitments in the international agreement, though they may also adopt these measures by
itself. This is because some developing parties may give up some “no-regret” measures or
hesitate to take these measures on their own due to domestic political pressure, even if they
acknowledge that these measures will definitely bring about benefits in the long run. But if
they are confined to the international agreements, the government will gain the legal support

to deal with the domestic political pressure.

Another kind of commitment is to make investments in cooperative R&D programs and to
accept common technology standards in a certain product or service. Semilar technology
approaches have yielded successful results in the Montreal Protocol on Substances that
Deplete the Ozone Layer and the Marpol Agreement. Taking the Montreal Protocol as an
example, it chooses a technology-focused model: developing countries are committed to
transform into the new technology and phase out the old technology, whereas the developed
countries take reciprocal commitment, to provide financial compensation for the “agreed
incremental costs” for the transition to new technology. '** Such technology-based
commitments can be accepted and implemented by some like-minded developed and

developing countries. They also have the potential to be extended to even more developing

184Brenton, The Greening of Machiavelli: the Evolution of International Environmental Politics, London: Royal
Institute of International Affairs, GE170.B74, 1994.
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countries with the help of the development of the market, especially in sectors such as the

automobile industry, the wind energy industry, etc..

Both kinds of commitments are justifiable and can be accepted as well as implemented by
the developing countries, if the developed parties have made the mandatory quantitative
commitments. The principle of common but differentiated obligation entails the necessity of
both the differentiated obligation and the common obligation. All countries have the
obligation to take effective action; developing countries are not excluded, even if their
emissions per capita are lower than the world average level. They should be exempted from
legally binding quantitative commitment before their emissions per capita reach the world
average level, but they should not be exempt from the action-based commitments, as long as

such a commitment is not beyond their capacity.

The acceptance possibility of the first kind of action-based commitment, i.e. the “no-regret”
commitment, needs no more argumentation. In fact, many developing countries have already
adopted or will adopt some of these measures. Nevertheless, it is a question of whether or not
the developing countries would take part in the R&D programme and accept the common
new technology standards'®. In contrast to a legally binding target-based commitment, it has
a higher possibility of persuading more developing countries to participate. It can bring about
more benefits to participating parties, if the R&D and technology protocols are designed as
“club-good” agreements, in which the benefits from cooperation are exclusive to
signatories,186 and if the major industrialised countries have participated. The power of the
market will create incentives for developing countries to join in on this kind of agreement,
and if they are supported by special funds, the acceptance possibility of such commitment by

developing countries will increase even further.

To enhance the implementation of these two kinds of commitments, both punitive and
facilitative measures can be used to deal with non-compliance. Compliance can be enhanced
to a great extent because of the incentive of developing countries to implement these

commitments, as well as the “issue linkage” possibility. Because action-based commitments

185 Barrett, Kyoto Plus, in: Helm(ed.), Climate-change Policy, p.300.
186Eyckmans/F inus, International Environmental Agreements 7 (2007), pp. 90-91.

57



for developing countries have gained the legitimacy basis, trade measures can possibly be

. . . . 18
used to punish non-compliance and to induce compliance. '*’

d) Non-binding Action-based Commitments

The commitments of developing countries under the present international climate regime
falls into the category of non-binding action-based commitments. Such commitments cannot
ensure their implementation and environmental effectiveness. In the future international
climate legal regime, this type of commitment should not become the main commitment,

although it can play a supplementary role in climate protection.

2.The Commitment Model of Developing Countries and Future
International Climate Protection Legal Regime

To achieve the aim stipulated in Article 2 of the UNFCCC, developing countries,
particularly the quickly-industrializing countries must take an active and significant
participation in the mitigation of GHG emission. In light of the principle of “equity” in
Article 3 UNFCCC, the approach for GHG mitigation is clear: decade by decade
industrialized countries must gradually reduce emissions, while developing countries must
curb the expected increase in their emissions to the slowest sustainable rate before their

emissions per capita reach the world average level.

Before the emissions per capita of a developing country reach the world average level, it is
unjustifiable to require it to make a legally binding target-based commitment. However, the
current commitment model for developing countries (a non-binding action-based
commitment) under UNFCCC and the Kyoto Protocol is not sufficient for effective climate
protection. The justifiable, acceptable and enforceable commitments are non-binding target-
based commitments and legally binding action-based commitments. In particular, action-

based commitments can play an important role in the future climate agreement for the

187 The detailed discussion concerning using trade measures to promote compliance of climate protection
commitment, see Stokke, International Environmental Agreements: Politics, Law and Economics 4(2004),
pp.339-357.
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countries below the world average level emissions. The first step is to involve a developing
country in legally-binding action-based commitments. In COP 13, the parties agreed to
enhance ‘“nationally appropriate mitigation actions by developing country Parties in the
context of sustainable development, supported and enabled by technology, financing and
capacity-building, in a measurable, reportable and verifiable manner”.'®® This is an important
step to involve a developing country in a legally binding action-based commitment. At the
same time, if developed parties can successfully reduce their GHG emissions, then it is likely
to induce a developing country take non-binding target-based commitments supported by
facilitative and stimulative mechanisms before its GHG emissions per capita reach the world

average level.

'88Bali Action Plan, Decision -/CP.13, 2007.
59



D. National Climate Protection within the Legal Framework of

China

I. Climate Protection as the State’s Legal Duty

Climate protection as a public task can not be accomplished without the effective
implementation of the state. A state can choose how specifically to use public or private law
instruments to control the GHG emissions. Climate protection firstly involves several
questions of public law: a)What kind of legal effects on the Chinese legal system do the legal
commitments as defined in international climate protection law have? b) What is the current
legal status of climate protection in the Constitution of China? ¢) How can climate protection

implemented through the specific instruments? The first two will be dealt with in this section.

1. Legal Effects of China’s Commitments in International Climate Law

China has adopted a positive attitudes towards the negotiation and implementation of
multilateral environmental agreements. In the international arena, China has classified itself as
a developing country and has signed as well as ratified the UNFCCC and the Kyoto Protocol.
According to the UNFCCC and the Kyoto Protocol, China as a developing country at present

only assumes general commitments.

Though the Chinese Constitution has nothing to say on the relation between international
and national law, several national laws explicitly recognize the supremacy of international
treaties. As for environmental protection, Article 46 of the "Environmental Protection Law"
(1989) stipulates that if an international treaty regarding environmental protection acceded to
by China contains provisions differing from those contained in the laws of China, the
provisions of the international treaty shall apply, unless China has announced reservations to
them. '™ Article 46 of the Environmental Protection Law is also applicable to climate
protection. Concerning climate protection, the UNFCCC and the KP have supremacy effect
over national laws, a