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Preface

The present volumes in relation to empirical victimology, attempt to
present an overall view of the state of international research as it stands.
The victim of crime has been considered in many countries, from various
perspectives. We are concerned in this way, with questions as to the
assessment of crime, recording the effects of crime upon the victim, and
most of all with the improvement of the victim’s position within the criminal
proceedings and criminal law itself. Victimology has in the meantime
developed to become an area of research which has many facets to it. This
has led within a short period of time since the rediscovery of the victim, to
a multitude of results within this area of research.

The publication of this collection of articles takes place upon the occasion
of the VIIth International Symposium on Victimology in Rio de
Janeiro/Brazil 1991. It has not been difficult for us to undertake this task,
given that study of the victim of crime can be regarded as having an
established tradition at the Max Planck Institute for Foreign and Inter-
national Criminal Law in Freiburg. In addition, the study of the victim
represents the main focus of a research program at the Institute at present.
The first entirely German victim study after the merging of the two German
States, has emerged as a result.

The present volumes present an impressive picture of the immense
variation of questions with which victimological research is concerned
today. At the same time, however, a number of gaps in relation to former
research, are appearing. As a result, victimological questions, which have
been derived from what is considered to be a misuse of power, have been
researched to a limited extent. The same applies to the field concerning the
expectations and needs of the victim. The present collection of articles, at
any rate, draws attention to the fact that not only the criminological discip-
line which is concerned with victimologically relevant studies, but also other
disciplines such as psychology and sociology, are taking up such victimo-
logical questions.
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The articles are divided into three main groups. Volume I contains reports
in summary and also articles, which deal with victim surveys in particular.
Volume II contains studies in relation to the fields of legal protection,
restitution and victim support. Volume III combines particular victim groups
and questions in relation to the victim. This division can naturally be
regarded as a simple categorization of the themes dealt with.

The overall view which the first volume contributes to victimological
research, relates in particular to European countries such as Spain, Switzer-
land, Austria, Greece and the Federal Republic of Germany. In addition, the
USSR, Israel and Japan are represented, and likewise the Black African
States, the latter being in a summarized form. Articles in relation to victim
surveys have been presented in the second chapter of the first volume. The
magnitude of the research in this area is particularly noticeable.

The second volume contains essentially articles relating to the question
of compensation and offender-victim-settlement and likewise victim protec-
tion. The main emphasis of the research can be seen quite clearly in this
area. This emphasis most of all reflects the criminal political dynamic as is
expressed in many model projects and law reforms. It concems therefore
the implementation and evaluation of projects and laws.

The third volume deals with articles relating to the area of business and
victimization, a field which likewise, has been little researched. The volume
is also concerned with minorities, a theme which has only been recently
discovered, just as for example old people as victims of crime. Further
chapters deal with children and juveniles as victims, and questions which
are related to violence against women, two complex themes which have
been quite rightly emphasized within victimology. Finally, the third volumes
contains articles relating to victims of violent crimes and abuse of power.

We wish to thank at this point, the academics from all over the world,
who are represented by their articles in these volumes. Mrs. Scott L.L.B.
has contributed to the translation of many articles and the preparation of
others. Without her conscientious work, it would not have been possible to
cope with the problems which arose due to the publication of such an
extensive amount of work in English. Our thanks also to Mrs. cand.phil.
Eva Tov who organized and coordinated the publication, Mrs. cand.phil.
Daniela Kirstein and Mr. cand.phil. Joachim Obergfell-Fuchs, who were
involved to a considerable extent in the organization of these volumes, and
who carried out proof reading of many articles.



Preface VII

Mrs. Beate Lickert and Mrs. Martina Hog prepared the documents for
printing with great efficiency and conscientiousness. Our thanks in particular
to both of them.

Finally, we wish to thank the publisher "Computersatz & Druckservice
Barth" for the exemplary technical production and the immense patience.

Freiburg, July 1991

G. Kaiser
H. Kury
H.-J. Albrecht
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1. Introduction

This chapter presents descriptive findings resulting from a comparative
study designed to measure the impact of crime on the residents of the state
of Baden-Wiirttemberg (Federal Republic of Germany) and the state of
Texas (United States). The study represents the first pre-designed victimi-
zation survey carried out by researchers in both countries for the explicit
purpose of comparison.1 The data presented here are essentially descriptive
and empirical in nature. More indepth analyses of data focusing on specific
topics have been carried out and are published elsewhere.” The intent of this
chapter is, primarily, to provide the first English-language presentation of
almost all of the comparable data collected in the two surveys.” In order
to facilitate the readability and comprehension of the results, to the extent

1 Support for this project was provided by several sources. Professor Teske
was supported during one year in the Federal Republic of Germany (1980 to
1981) by a stipendium from the Alexander von Humboldt-Stiftung. During
this time he was also supported by a developmental leave (sabbatical) from
Sam Houston State University (Huntsville, Texas, USA). Subsequent work
on the project by Professor Teske has been supported by grants from the
Alexander von Humboldt-Stiftung, Sam Houston State University, and the
Max Planck Society. The Max Planck Society has provided financial and
logistical support for the collection and analysis of the data. Mr. Arnold’s
work on the project has been supported by the Max Planck Institute for
Foreign and International Criminal Law.

2 See, e.g. Teske & Arnold 1987, Arnold & Teske 1988, Arnold 1991,

3 For this reason, no major effort is made in the following to report on the
state qf the theory in the research field concerned. With regard to compara-
tive victim surveys see, for example, Sveri 1982, recently van Dijk et al.
1990 and the secondary analysis by Block 1990. With further references and
remarks, see Arnold 1990.
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feasible, the findings are presented in the form of tables, accompanied by
commentary.

The specific purpose of the study was the acquisition and comparison of
cross-national data regarding several salient criminal justice issues. Of
primary interest were: (1) crime victimization rates; (2) reporting of crime
to the police; (3) knowledge of other victims of crime; (4) fear of crimes'
and, (5) public opinion regarding selected issues such as the death penalty.

Comparison of the methodological procedures were also of primary
interest; however, they are not the focus of this chapter and, therefore, are
reviewed only bneﬂy More detailed publications regarding the methodo-
logy are available.® Briefly stated, between 1977 and 1983 the senior author
was director of the Survey Research Program at Sam Houston State Univer-
sity where he designed and supervised a substantial number of surveys,
including an annual survey known as the Texas Crime Poll. The 1980 Texas
Crime Poll questionnaire served as the model, or guide, for the German-lan-
guage survey. Working together with the advice of other members of the
Max Planck Institute the researchers constructed a German-language ques-
tionnaire which complimented the Texas English-language questionnaire.
During this process, several changes, additions, and deletions were made.
Subsequently, upon returning to the Criminal Justice Center, at Sam Hous-

4 The reader should be aware that, at the same time, a parallel survey has been
carried out in Hungary by Dr. LdszI6 Korinek (from the University in Pecs)
which replicated most of the items in the questionnaires used in Texas and
Baden-Wiirttemberg. The results of Dr. Korinek’s survey are reported in a
book titled Rejtett biinozés 1988. See also Arnold 1986, Ar-
nold & Korinek 1985, Arnold et al. 1988 and Arnold & Korinek (this
volume) with comparative results including Hungarian data. Replication
studies have been carried out in Switzerland; see Schwarzeneg-
ger and Stadler-Griesemer (both in this volume). In addition, a special study
on foreign minorities has been done using the same design and methodology
(see Pitsela, this volume).

5 It should be noted that additional issues and more indepth inquiry regarding
some of the questions were included in the questionnaires. In total, the
questionnaires contained some 400 variables. This chapter addresses most of
the central issues. Information regarding other data contained in the surveys
can be obtained from the authors as well as the methodological approach
chosen. See also the overview in Arnold 1986 und Arnold et al. 1988.

6  See, for example, the publication Texas Crime Poll: 1982 by Raymond Teske,
Jr., Michael Hazlett, and Mary Parker 1983. See, especially, pages 25 to 30
which contain a complete overview of the development of the research
process and followup research regarding non-respondents. In addition to the
1982 survey, six Texas Crime Polls had been carried out previously, as well
as five similar surveys on special topics. For a methodological analysis of
the German survey see Arnold 1987.
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ton State University, the senior author prepared and carried out another
survey which reflected these changes. It is the results of this survey that are
presented in this paper.

2. Method

Samples and Response Rates

The survey in Baden-Wiirttemberg was carried out during the fall of
1981. The sample was obtained through a two-stage cluster procedure using
names and addresses from the Regional Data Centers (Regionales Rechen-
zentrum).7 Analysis of the socio-demographic characteristics of individuals
included in the sample indicated that they were congruent with the parame-
ters of the population of Baden-Wiirttemberg.

A sample of 3,830 residents was selected. Prior to mailing the question-
naire, each person in the sample was sent a postcard which explained the
purpose of the survey. Subsequently, each person was sent a packet by
first-class mail which contained a letter explaining the purpose of the survey,
a copy of the questionnaire, and a stamped, return addressed envelope. At
the end of three weeks and, subsequently, six weeks, all non-respondents
were sent a follow-up postcard requesting that they complete and return the
questionnaire. The distribution of the returns is presented in Appendix A.

A total of 2,252 individuals returned completed, useable questionnaires.
This represented a return rate of 58.8%. A total of 320 individuals were not
available to participate in the survey because they had moved, were not at
the address listed, or were deceased. These accounted for 199 members of

7 There are six Regional Data Centers and two larger cities with their own
centers, Stuttgart and Mannheim. All residents in the Federal Republic of
Germany, including foreigners, are required by law to register with the
responsible local administration, that is, the Municipal Registration Office
(Einwohnermeldeamt ) or, in small communities, the Biirgermeisteramt. The
local administration may or may not elect to use the services of a Regional
Data Center for keeping their registration records computerized. A review of
the statistics indicated that 91% of the Baden-Wiirttemberg residents were
contained in the data files and 86% of the 1,111 Gemeinden made use of the
Regional Data Center services. Careful examination led to the conclusion that
there was no apparent bias in the distribution of the population in the data
files; therefore, the sample consisted of a systematic random probability
sample drawn from the data files.
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our sample. An additional 121 were too ill, too old, or indicated that they
had language problems. If the 320 are subtracted from the original sample
this means that 3,510 were actually available to participate in the survey,
providing for an adjusted return rate of 64.2%. Analysis of the charac-
teristics of the respondents indicated that, in general, they were repre-
sentative of the original sample.

The sampling procedure in Texas was somewhat different. For several
years prior to 1982 survey samples had been obtained by selecting a
systematic random probability sample from the list of licensed drivers in the
state of Texas. More than 90% of Texas residents eighteen years of age and
older hold a valid drivers license and the samples are generally repre-
sentative of the population parameters.

A sample of 2,000 Texas residents was selected and the data were
collected during the early part of 1982, beginning in January. A postcard
was mailed explaining the purpose of the survey, followed several days later
by a packet, mailed first-class, containing (1) a letter, (2) the questionnaire,
and (3) a stamped, return-addressed envelope. Non-respondents were sent a
postcard at the end of two weeks, another packet containing a questionnaire
and return envelope at the end of three weeks, and a final reminder postcard
at the end of five weeks.

A total of 1,442 completed, useable questionnaires were returned. This
represented a return rate of 72.1%. In addition, 87 questionnaires were
returned because individuals had moved and they could not be forwarded
and two because the person was deceased. If these 89 were subtracted from
the original 2,000, this would leave a potential sample of 1,911 and an
adjusted return rate of 75 5%°

The distribution of returns is presented in Appendix B. In general, the
socio-demographic characteristics were congruent with those of the total
sample. For a comparison of both samples with regard to the weekly
response rates see Figure 1.

8 Although the research procedures used in the Texas Crime Polls were
developed independently, beginning in 1977, they are very similar to the
procedures developed by Dillman 1978.

9  More detailed analysis of the research procedure, including information on

relturn rates is presented in the publication Texas Crime Poll 1982 (Teske et
al. 1983).
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Main Characteristics of the Respondents

Community size can be a salient factor regarding victimization rates, as
well as public attitudes. (Data regarding the distribution of respondents
according to community size is presented in Appendix C.) Nine categories
were listed in the Texas survey and seven in the Baden-Wiirttemberg survey.
Overall, the differences in the constructed categories are similar; neverthe-
less, slightly different categories were used in the questionnaires in order to
reflect both official and more commonly used categories in the respective
countries.

It is particularly noteworthy for the purposes of this study that, whereas
only 15% of the respondents in Baden-Wiirttemberg lived in a community
of 100,000 or more residents, 44% of the Texas respondents lived in a
community of 100,000 or more residents. Examination of Appendix C
reveals that, in general, respondents to the Baden-Wiirttemberg survey lived
in communities of relatively smaller size compared to respondents to the
Texas survey.lo Nevertheless, in both instances the respondents approxi-
mated the demographic distributions of both the respective samples and the
total populations. ‘

Conceming gender, 50% of the respondents in Baden-Wiirttemberg were
males and 50% were females. In Texas, 54% of the respondents were male
and 46% were females.

The average age of a respondent in Baden-Wiirttemberg was 44 and the
median age was 42. In Texas, the average age was 42 and the median age
was 39. In both surveys, the intent was to include only individuals 18 years
of age or older.

10 In contrast to this, one has to take into consideration another aspect to
urbanization, namely that Baden-Wiirttemberg is much more populated than
Texas. The density, i.e. the population per square mile of land area, is 54.3
for Texas compazred to 671.6 for Baden-Wiirttemberg which equals a ratio
of 1:12.4 (in km” the figures are 21.0 and 259.3 respectively).
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3. Results

3.1 Crime Victim Experiences

Personal Victimization: Prevalence and Incidence Rates

Since technical terms regarding specific types of crime can convey
significantly different meanings, even to residents of the same country,
much less cross-nationally, it was necessary to construct statements defining
specific types of events in order to gather comparable information regarding
crime experiences. ! For example, if a respondent were asked if he had been
the victim of "robbery” during the previous year, the respondent may give
an affirmative answer, even though the actual event consisted of someone
breakin%zinto the respondent’s house or, perhaps, theft of the respondent’s
bicycle.”” Therefore, in this specific instance, respondents were asked:
"During the past year ..., did anyone take something from you by force or
threat of force?" Subsequent questions ascertained the type of force and
which type of weapons, if any, were used.

Respondents to both surveys were asked about nine specific crime cate-
gories. In addition, respondents were asked to list any other crimes of which
they might have been a victim. In the Texas survey, the word "serious” was
used in the latter question and could affect the comparability of this question.
At the same time, experience by the senior author has indicated that the
general trend is toward a very limited number of responses to this question.
The Texas survey also included the category "fraud,"” that is, "... did anyone
obtain money or property belonging to you by false (illegal) pretense?” For
heuristic purposes, data regarding fraud are reported in this chapter in
iinstarllces where they do not significantly diminish the comparability of the

ata.

Table 1 presents the number of respondents who were victims of each of
the crime categories at least once during the previous year. In the Texas

11 See, for example, Teske & Arnold 1982.

12 Block & Block 1984 have noted that the National Crime Survey uses a similar
procedure.

13 To be able to compare to other negative life events, the Baden-Wiirttemberg
survey contained a series of questions regarding victimization as a result of
traffic accidents. See Arnold 1986, 1024, Arnold et al. 1988, p. 916.
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survey, this referred to the year 1981, as the survey procedure began in
January of 1982. In the Baden-Wiirttemberg survey, which started in the fall
of 1981, this referred to "the previous 12 months."”

Table 1: Summary of Crime Experiences

Texas Baden-
(N = 1,442) Wiirttemberg
(N = 2,252)
Number | Percent | Number | Percent

Burglary (of home) 180 13 37 2
Motor vehicle theft 69 5 51 2
Other theft 180 12 178 8
Robbery 11 1 8 *
Assault with weapon 20 1 19 1
Assault with body 69 5 37 2
Rape or attempted rape 122 1 6a *
Arson or attempted arson 14 1 4 *
Vandalism and malicious mischief 201 14 210 9
Fraud 40 3 N/A N/A
Other crimes listed 16 1 25 1

* Less than 0.5%.

Respondents to the question regarding rape in the Texas survey included 8 females
and 4 males. Respondents to the Baden-Wiirttemberg survey included 7 females
and 1 male. Since these were, in fact crimes, they are retained in this table as part
of the total overview of crime incidents.

Note:In Texas, a total of 1,124 crime incidents were recorded by 525 (36.4%) of the
1,442 resgondents. In Baden-Wiirttemberg, a total of 887 crime incidents were
recorded by 447 (19.8%) of the 2,252 respondents.

The data in Table 1 refer only to respondents who had been the victim
of a particular crime category at least once (prevalence rates), and does not
reflect multiple victimization. Overall, respondents to the Texas survey were
significantly more likely to have been a victim of each type of crime than
were respondents to the Baden-Wiirttemberg survey. It is particularly note-
worthy that the percentage of respondents who were victims of a burglary
(of a home) was more than six times greater in Texas than in Baden-Wiirt-
temberg.
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This is particularly noteworthy since there is some evidence in the literature
that burglary of a home, as well as knowledge of a yictim of burglary of a
home, is a significant factor affecting fear of crime.

The two crime categories which were most similar with respect to the
percentage of victims were other theft (Texas = 12%; Baden-Wiirttemberg
= 8%) and vandalism/malicious mischief (Texas = 14%; Baden-Wiirttem-
berg = 9%). (The assault with a weapon category appears to be similar with
1% each; however, this is due to rounding of the percentages. More detailed
analysis indicated that the Texas data equals 1.39% and Baden-Wiirttemberg
equals 0.74%, or about one-half compared to the Texas data.)

It is noteworthy that, with the exception of burglary of a home, the relative
distribution, based on ranked percentages, are the same in both surveys, that
is, in order from the type of crime victimization experienced most often to
the crime category experienced least often.

Whereas the data in Table 1 represent respondents who had been the
victim of a particular crime at least once during the previous year (incidence
rates), Table 2 reports the total number of victimizations experienced during
the previous year. In order to facilitate direct comparison, rates per 1,000
have been calculated based on the respective sample sizes. = Again, a very
significant difference can be observed regarding burglary of a home, with a
rate of 207 per 1,000 in the Texas survey and only 27 per 1,000 in the
Baden-Wiirttemberg survey.

The only crime category with a similar rate is vandalism/malicious
mischief, with rates of 139 (Texas) and 129 (Baden-Wiirttemberg) per
1,000. This does suggest that victims of this particular crime were more
likely to have experienced multiple victimization in Baden-Wiirttemberg
than in Texas.

14 See, for example, Maguire 1980 and Lurigio 1987. See, also, tables 6 and 7
of this chapter which evidence the sirong concern regarding burglary victimi-
zation and the steps taken to protect homes.

15 The rate per 1,000 is based on the total number of victimizations reported by
the respondents using the total number of respondents as the base population
(including those who did not respond to the question).
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Table 2: Total Number of Crime Incidents Recorded for the

Previous Year

Texas Baden-Wiirttemberg
(N = 1,442) (N =2,252)

Number | Rate per | Number | Rate per
1,000 1,000
Burglary (of home) 298 207 48 21
Motor vehicle theft 69 48 63 25
Other theft 283 196 296 116
Robbery 13 9 9 4
Assault with weapon 32 22 33 13
Assault with body 109 76 69 27
Rape or attempted rape 82 6 6a 3
Arson or attempted arson 15 10 6 3
Vandalism and malicious mischief 201 139 329 129
Fraud (80) (55) N/A N/A
Other crimes 20 14 28b 12
TOTAL 1,128 727° 887 394

Note:

0O

A total of 12 respondents to the Texas survey indicated that they had been the
victim of rape. Four of these were males and are included in the “other crime"
category. In the Baden-Wiirttemberg survey, 7 respondents indicated that they had
been the victim of rape. One of these respondents was a male and is included in
the "other crime" category.

Includes several cases of fraud which were written in by the respondents.
Based on 1,048 crimes, excluding 80 fraud incidents.

If the 80 incidents of fraud are subtracted from the Texas data, then a total of 1,048
crime incidents were recorded by the 1,442 respondents, including those who did
not respond to one or more of the questions regarding victimization. This means,
then, that there were 727 crime incidents for every 1,000 respondents. In compari-
son, the 2,252 respondents in Baden-Wiirttemberg, including those that did not
respond to 'the crime victimization % uestion, recorded a total of 887 crime incidents.
This means, then, that there were 394 crime incidents for every 1,000 respondents.

verall, with fraud excluded, the Texas respondents experienced 727

victimizations per 1,000 respondents, compared to 394 victimizations per
1,000 respondents in Baden-Wiirttemberg, with a ratio of 1.85 to 1. It is
especially noteworthy that, if one calculates a similar ratio based on equiv-
alent crimes used as Index Crimes by the Federal Bureau of Investigation’s
Uniform Crime Reporting Program, the ratio is 1.90:1.!

16

See Teske & Arnold 1987, p. 41 regarding a similar finding.
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Reporting of Crime

Information regarding the reporting of crime incidents is presented in
Table 3. As noted previously, respondents were asked to record the total
number of crime victimizations which they had experienced. Subsequently,
they were also asked to indicate the total number of incidents reported to
the police. With the exception of arson, a greater proportion of the crimes
recorded in the Texas survey were reported to the police than in the
Baden-Wiirttemberg survey. It is particularly noteworthy that the Texas
respondents were approximately twice as likely to have reported crimes of
robbery and assault than were the Baden-Wiirttemberg respondents. Overall,
respondents to the Texas survey reported 53% of the crime victimizations,
respondents to the Baden-Wiirttemberg survey reported only 40% of all
victimizations.

Based on these data, the ratio between the likelihood of a crime being
reported, that is, in Texas or Baden-Wiirttemberg was 1.33:1 (53/40). If
vandalism/malicious mischief is removed, the ratio is 1.36:1. Another way
to examine this relationship is to calculate the reporting rate in Baden-Wiirt-
temberg as a percentage of the Texas reporting rate. The results are 75%
and 74% respectively.The significance of this is that if, in fact, the reporting
rate in Baden-Wiirttemberg is only three-fourths the reporting rate in Texas,
then the comparatively lower crime rate in Baden-Wiirttemberg (and the
Federal Republic of Germany as a whole), based on official statisti0§i may,
in part, be due to a lower propensity to report crimes to the police.

Vicarious Victimization: Knowledge of Crime Victims

Respondents were also asked if they knew someone who had been the
victim of each of the crime categories during the previous year. Fraud was
included in Texas and in both surveys the crime of murder was added.

17 The seriousness of a victimization event (within each offence category) and
its possible influence upon the reporting of the crime has not been taken into
further consideration here. This would have been possible, in principle,
because data on crime seriousness, for example the injury suffered in the case
of a violent crime or monetary loss in the case of a property crime, have been
gathered as well as reasons for the non-reporting of a crime, asked for. The
result of this more detailed analysis could somewhat change the overall result
and its interpretation.
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Table 4: Knowledge of Crime Victims during Previous Year®

Texas Baden-Wiirttemberg
Number | Percent | Number | Percent
Burglary (of home) 787 55 389 17
Motor vehicle theft 392 27 263 12
Other theft 510 35 517 13
Robbery 169 12 101 5
Assault with weapon 191 13 96 4
Assault with body 207 14 178 8
Rape or attempted rape 135 9 55 2
Arson or attempted arson 59 4 49 2
Vandalism and malicious mischief 346 24 321 14
Fraud 82 6 N/A N/A
Murder 137 10 29 1

a The data indicate the number of respondents who knew at least one victim of the
specific type of crime. For example, a respondent may have known several
individuals who were the victim of robbery; however, this would be scored only
once since respondents were not asked how many victims of robbery they knew.

The information presented in Table 4 indicates the number of respondents
who knew at least one victim of a particular type of crime. In both surveys,
the respondents were most likely to know someone who had been the victim
of burglary of a home, with 55% in Texas and 17% in Baden-Wiirttemberg.
Perhaps the most noteworthy difference is with respect to murder. Almost
one out of every 10 (9.5%) of the Texas respondents personally knew
someone who was murdered during the previous year, compared to only
about one percent (1.3%) of the Baden-Wiirttemberg respondents.

In summary, respondents in Texas were much more likely than respon-
dents to the Baden-Wiirttemberg survey to have been a victim of a crime,

18 The reader should also be aware that murder (Mord) and manslaughter
(Totschlag) technically include attempted murder and attempted man-
slaughter. It is presumed that the context of the question made it clear that
the question referred to instances in which the victim had died.
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including each of the crime categories, during both the previous year and
during their lifetime.® If the total number of crimes experienced during the
previous year are converted to ratios, with the exception of vandalism/mali-
cious mischief, Texas respondents reported a significantly greater number
of crimes per 1,000 respondents. When a victimization did occur, respon-
dents in Baden-Wiirttemberg were much less likely to report it to the police
than were respondents in Texas. Finally, Texas respondents were much more
likely to know a victim of a crime during the previous year, especially
victims of burglary of a home and murder.

3.2 Fear of Crime

Eight questions were included in both surveys in order to compare
respondent’s concerns about crime.?® Four of the questions addressed re-
spondent’s fear under certain circumstances, one addressed concemns about
being a victim of crime, one focused on safety measures taken to protect
the respondent’s home, and two addressed the respondent’s perception of
the crime problem in their respective communities.

The concept fear of crime has received a significant amount of attention
in the victimological literature. It has been proposed that fear of crime
affects the quality of life in that it may inhibit certain pleasurable activi-
ties.”” Morever, fear of crime may result in an increased level of anxiety
which, in itself, affects the quality of life.??

19 Victimization data in its lifetime perspective are not reported here; see Teske
et al. 1983 for Texas and Arnold 1986 with some comparative data. Less than
one third of the Texas respondents have been classified as non-victims in
their lifetime compared to more than one half of the survey respondents in
Baden-Wiirttemberg.

20 The Texas survey included several additional questions regarding, for ex-
ample, fear of walking at night with a friend, or of a young child walking
alone at night; see Teske et al. 1988. Both the Texas and Baden-Wiirttemberg
surveys included questions regarding how often respondents locked their
doors and the Baden-Wiirttemberg survey contained some more questions
regarding perceptions of the crime problem in the neighborhood and in the
Federal Republic of Germany. In addition, cognitive and emotional aspects
of perceived victimization risk were measured in the German study, see
recently Arnold 1991 with a comparative analysis.

21 See, for example, Hartnagel 1979; Yin 1980; Lurigio et al., 1990, p. 7.

22 Among the writers who have addressed the connection between fear of crime
and anxiety are, for example, Sundeen & Mathieu 1976, p. 55; and Garofalo
1981, p. 840. See also Arnold 1984.
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Operationalization of the concept has also received significant attention.?3

Despite the fact that different approaches to the operationalization of fear
of crime have been undertaken, the initial procedure, introduced as part of
the National Crime Survey in 1972, has been the most consistently used and
continues to be the fundamental method employed for this purpose. Specifi-
cally, survey respondents have been asked: "How safe would you feel being
out in your neighborhood at night?" A Likert-type response set is then used:
"very safe, somewhat safe, somewhat unsafe, and very unsafe." Occasion-
ally, researchers have dichotomized the four possible responses, thereby
developing two categéct)ries: (1) very unsafe and (2) the remaining three
categories combined.

The issue has been raised as to whether this one question does, in fact,
measure "fear of crime.” The developers of the National Crime Survey
initially made the assumption that, since the question is asked in the context
of a victimization survey, respondents would understand the meaning of the
question. They also did not define "neighborhood,” thereby allowing the
respondent to conceptualize the meaning within the context of the survey.

The two primary questions used in the comparative survey were intro-
duced in the initial Texas Crime Poll in 1977 and were included in the
surveys through 19827 The questions are quite similar to the question used
by the National Crime Survey, although they were developed independently.
One of the questions asked: "Is there any area within one mile of your home
where you would be afraid to walk alone at night?" The response choices
are, simply, "yes" or "no." The second question asks: "Would you be afraid
to walk alone within one block of your home at night?" The same choices
are provided, that is, "yes" or "no." It should be noted that, for the question-
naire used in Baden-Wiirttemberg, one kilometer was substituted for one
mile, and 100 meters was substituted for one block.

23 For an overview of the efforts by researchers to operationalize the concept
fear of crime, see Teske and Hazlett 1985. With reference to the problems
caused by the differences in approaches see Arnold 1991.

24 See, for example, Skogan & Maxfield 1981, p. 75; Garofalo 1979, p. 85 et
seq. Others have used questions which presented a dichotomized response
choice of yes or no (Clemente & Kleiman 1977; Braungart et al. 1980).

25 Teske & Powell 1979.
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Compared to the question used in the National Crime Survey, these two
questions are more specific. "Neighbor,” a somewhat broad concept, is
replaced by two very specific areas. Also, the choices for the answers are
dichotomized.

Although an initial assumption was made in 1977 that respondents would
understand the context of the questions, that is, fear concerning crime, this
was only an assumption. However, in 1982, if respondents answered "yes"
to the question about fear of walking alone within one block of their home
at night, they were asked to explain why. The results indicated that the
respondents were definitely answering the question affirmatively due to fear
of crime.? In addition to this empirical finding, the questions certainly meet
the requirements for face validity. The context includes alone and at night,
that s, circumstances under which an individual would feel most vulnerable
to criminal assault.

Concerning the first question, that is, fear of walking alone within one
mile (one kilometer) of the respondent’s home at night, 58% of the respon-
dents to the Texas survey indicated that they would be afraid and 44% of
the Baden-Wiirttemberg respondents indicated that they would be afraid (see
Table 5).

Affirmative responses to the second question that is, fear of walking
alone within one block (100 meters) of one’s home at night, were 23% in
Texas and 17% in Baden-Wiirttemberg (see Table 5)

A third question, not previously used in the Texas surveys, was introduced
for this comparative survey. Respondents were asked: "Is there any place in
your community where you would be afraid to walk alone during the
daytime?" The responses were again dichotomized. Affirmative responses
were 23% in Texas, but only 8% in Baden-Wiirttemberg.

26 Six questions in the Texas survey were used to develop a six item fear of
crime scale. See Teske & Hazlett 1988.

27 See recently Warr 1990 with a similar interpretation based on an analysis of
Goffman’s writings.

28 The authors have published two articles which contain theoretical and
methodological presentations regarding the development and comparative
statistical models for explaining and predicting the dependent variable fear
of crime. See Teske & Arnold 1987 and Arnold et al. 1988. See also recently
Arnold 1991.
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Table 5: Fear of Crime

Texas Baden-Wiirttemberg
Number | Percent | Number | Percent
Fear of walking alone at night: within one mile (one kilometer)?
Yes 829 58 986 44
No 592 41 1,237 55
No response 21 1 29 1
TOTAL 1,442 100 2,252 100
Fear of walking alone at night within one block (100 meters)b
Yes 328 23 385 17
No 1,095 76 1,839 82
No response 19 1 28 1
TOTAL 1,442 100 2,252 100
Fear of walking alone during daytime®
Yes 338 23 182 8
No 1,084 75 2,044 91
No response 20 1 26 1
TOTAL 1,442 100 2,252 100
Fear of being alone at nightd

Always 44 3 23 1
Most of the time 48 3 44 2
Sometimes 558 39 635 28
Never 777 54 1,522 68
No response 15 1 28 1
TOTAL 1,442 100 2,252 100

?Question: Is there any area within one mile of your home where you would be afraid

to walk alone at night?

bQuestion: Would you be afraid to walk alone within one block of your home at night?
“Question: Ts there any place in your community where you are afraid to walk alone

during daytime?

dQuestion: Are you afraid to be in your home alone at night?

The questionnaire for the Baden-Wiirttemberg survey used "one kilometer"
in place of "one mile” and "100 meters" in place of "

Note:

one block”.
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Based on the results of these three questions, there is a significant
difference between residents of Texas and residents of Baden-Wiirttemberg
with respect to fear of crime. Texans are certainly more afraid to be out
alone at night and, apparently, are much more likely to perceive of certain
parts of their community as too dangerous to walk alone.

Another question, designed specifically for the comparative surveys,
sought to tap a different aspect of fear of crime, that is, fear even within
one’s own home. Respondents were asked: "Are you afraid to be in your
home alone at night?” A range of four choices was provided: (1) always;
(2) most of the time; (3) sometimes; and (4) never. The responses suggest
that the choices could have been dichotomized (see Table 5). Slightly more
than one-half (59%) of the respondents to the Texas survey answered
"never,” whereas more than two-thirds (68%) of the respondents to the
Baden-Wiirttenberg survey answered "never."

Victimization Expectation

Although questions about walking alone at night have been the primary
method of measuring fear of crime, other methods of operationalization have
been tried.29 One method, introduced in the 1977 Texas Crime Poll, was to
ask respondents about their fear of being a victim. This question, then, was
included in the comparative survey and asked: "Do you feel that you may
be the victim of any of the following crimes within the next year?"
Respondents were then presented with a list of possible crimes (see Table 6).

It should be noted that these responses are not based exclusively on
objective, empirical information. Nor are respondents asked to state a
probability of the event occurring. Rather, the subjective responses to this
question yrovide a relative perception for both comparative and longitudinal
analysis. 0

29 See, for an early example, Furstenberg 1971.

30 The 1982 Texas Crime Poll publication contains a six year longitudinal
comparison of responses to this question, as well as others; see Teske et al.
1983. A significant, consistent pattern was observed with respect to the
category 'burglary’. In 1977, 30% of the respondents felt that they may be
the victim of burglary during the next year. (The question specifically
referred to home or business.) This increased steadily until 1982 when 41%
of the respondents indicated they felt that they may be the victim of a
burglary. It is also noteworthy that the percentage of respondents who had
installed door bolts in their homes steadily increased from 31% in 1977 to
43% in 1982.
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Table 6: Fear of being a Victim

Texas Baden-Wiirttem-
(N = 1,442) berg
(N = 2,252)

Number | Percent | Number | Percent
Total number of respondents who
feel they may be the victim of a 828 57 817 36
crime during the next year
Rape 91 6 101 5
Robbery 291 20 140 6
Assault with body 106 7 244 11
Assault with weapon 129 9 143 6
Burglary 595 41 336 15
Theft 452 31 367 16
Vehicle theft 321 22 458 20
Fraud 68 5 NA NA
Vandalism 520 36 508 23
Other 9 1 46 2

Question: Do you feel that you may be the victim of any of the following crimes within
the next year? If so, please check which ones.

Overall, 57% of the Texas respondents selected at least one crime of
which they felt they may be a victim during the next year, whereas only
36% of the Baden-Wiirttemberg respondents selected at least one crime. The
57% in Texas included some who selected fraud. Respondents selecting only
fraud accounted for less than 1% of the total. The most frequently selected
crime in Texas was burglary, with 41%. Only 15% of the Baden-Wiirttem-
berg respondents felt that they may be a victim of burglary during the next
year, although this still represented a relatively substantial proportion of the
respondents. Baden-Wiirttemberg respondents selected vandalism as the
crime they felt they were most likely to experience, with 23% selecting this
crime. More than one-third (36%) of the Texas respondents selected this
crime. The distribution of responses to other crimes listed, in Texas, was:
theft(31%); vehicle theft (22%); assault with weapon (9%); assault with
body (7%); rape (6%); and fraud (5%). Approximately 19% of the Texas
respondents listed some other type of crime. In Baden-Wiirttemberg, in
addition to vandalism (23%) and burglary (15%), the responses, in order,
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were: vehicle theft (20%); theft (16%); assault with body (11%); assault
with weapon (6%); robbery (6%); and rape (5%). Approximately 2% of the
Baden-Wiirttemberg respondents listed some other type of crime.

For comparative purposes, several findings are worth noting. First, a
greater proportion of the Baden-Wiirttemberg respondents (11%) than Texas
respondents (7%) indicated that they felt they may be the victim of assault
with body. If responses concerning both types of assault are combined, that
is, assault with body and assault with weapon, the responses are about the
same with 16% in Texas and 17% in Baden-Wiirttemberg.

The responses were also rather similar with respect to motor vehicle theft
(Texas, 22%; Baden-Wiirttemberg, 20%) and rape (Texas 6%; Baden-Wiirt-
temberg, 5%. With reference to women only: 12% of the female respondents
in the Texas survey and 9% of the female respondents in the Baden- Wiirt-
temberg survey indicated that they felt they may be the victim of rape during
the next year.)

Precautionary Behavior: Security Devices

Another dimension regarding concern about crime can be acquired by
asking about actions which persons have taken to protect their home (see
Table 7). This, then, addresses empirical, factual information regarding
behavior. Specifically, respondents were asked: "Which, if any, of the
following devices have you placed in your home for reasons of security?"

In both surveys, the most common step taken for security was "door
bolts," with 43% in Texas and 20% in Baden-Wiirttemberg. Other than this
category, less than 10% of the Baden-Wiirttemberg respondents had placed
any of the other devices in their home for security. In addition to door bolts,
the most common steps taken were extra door locks (9%), window guards
(7%), guard dogs (7%), and outside security lights (7%).

An issue which is frequently noted when comparing the United States
with European countries, especially the Federal Republic of Germany, is the
availability of guns. The question asked here did not inquire as to whether
or not the respondent has a gun in his home, but whether the gun was
acquired for the home for the purpose of security. (The proportion of
respondents who actually have a gun in the home in reported below.) Texas
respondents (38%) were more than 12 times as likely as Baden-Wiirttemberg
respondents (3%) to have a gun in the home for the purpose of security.

With respect to Texas, in addition to door bolts and guns, the other major
steps taken were extra door locks (34%), outside security lights (33%),
window guards (17%) and guard dogs (16%).
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In general, the Texas respondents were significantly more likely to have
installed one or more of these devices in their home. It should also be noted,
as indicated previously, that Texas respondents were much more likely to
have been the victim of a burglary, to know the victim of a burglary, and
to feel that they may be the victim of a burglary during the next year.

Concern about Crime: The Community Crime Problem

The remaining two questions which addressed respondent’s concerns
about crime asked for a subjective assessment of the crime problem in the
respondent’s community during the past three years and during the next
three years. Specifically, respondents were asked: "Over the past three years,
do you feel the crime problem in your community is: (1) getting better; (2)
about the same; or (3) getting worse?" Essentially the same question was
asked regarding the crime problem during the next three years.

Almost two-thirds (61%) of the Texas respondents felt that the crime
problem had become worse, whereas only about one-third (31%) of the
Baden-Wiirttemberg respondents felt this way (see Table 8). On the other
hand only 5% in both surveys felt that the crime problem was getting better.

Regarding the next three years, about one-half of the Texas respondents
thought that the crime problem would become worse, whereas only about
one-third (35%) of the Baden-Wiirttemberg respondents thought it would
become worse. (See Table 8). It is noteworthy that approximately one-third
of the Baden-Wiirttemberg respondents indicated both that the crime prob-
lem had become worse and would become worse. Texas respondents fol-
lowed a somewhat different pattern, with only 51% indicating that the crime
problem would become worse, whereas 61% said that it had already become
worse. A plausible, though unsubstantiated, explanation is that some of the
Texas respondents think that the crime problem in their community could
not be any worse than it has already become.
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Table 8: Assessment of the Crime Problem

State of the crime problem?®

Texas Baden-Wiirttemberg
Number | Percent | Number | Percent
Getting better 71 5 104 5
About the same 33 33 1,387 62
Getting worse 874 61 702 31
No response 17 1 59 2
TOTAL 1,442 100 2,252 100

Future crime problemb

Texas Baden-Wiirttemberg

Number | Percent | Number | Percent

Get better 101 7 83 4
Stay about the same 575 40 1,313 58
Become worse 740 51 781 35
No response 26 2 75 3
TOTAL 1,442 100 2,252 100

3Question: Over the past three years, do you feel the crime problem in your community
is:

bQucstion: During the next three years, do you feel that the crime problem in your
community will:

In summary, the results, in general, indicate that residents of Texas are
more fearful and concerned about crime as a potential threat to their personal
security than are residents of Baden-Wiirttemberg. In Texas there is more
concern about walking alone at night, both near one’s home and within some
distance. There is good reason to propose that this is due to fear of crime.
Morever, only a small percentage of the residents of Baden-Wiirttemberg
(8%) seem to feel that there is some place in their community where they
would be afraid to walk alone during the daytime, compared to almost
one-fourth (23%) of the Texas residents. Although the difference is not as
dramatic, Baden-Wiirttemberg residents indicate less fear of being home
alone at night than do Texas residents.
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Concern about being the victim of a crime during the next year presents
mixed results. On the one hand, belief about the possibility of being the
victim of burglary of a home or robbery is much stronger on the part of
Texas residents. On the other hand, the proportion who believe that they
will be the victim of an assault is very similar, albeit, relatively low. Overall,
Texas residents (57%) are more likely to believe that they will be the victim
of some type of crime than are residents of Baden-Wiirttemberg (36%).

1t is noteworthy that the respondents to both surveys seem to discriminate
with respect to their concemns and belief. Certain crimes are given more
weight than others.

Devices placed in the home specifically for the purposes of security
provide another dimension for assessing concern about crime. Overall,
Texas residents are significantly more likely to take steps related to security.
The extensive use of extra door locks, door bolts, and window guards, as
well as outside security lights and guard dogs, is congruent with the
differences previously noted regarding concern about and fear of being the
victim of burglary. This is particularly not surprising when the findings
regarding the large proportion of Texas residents who have been victims of
burglary, as well as having known a victim of burglary, is taken into
account.

Regarding the crime problem, per se, Texas residents were twice as likely
to think that the crime problem in their community had become worse during
the previous three years and the majority thought that it would become
worse during the next three years. In comparison, a majority of the Baden-
Wiirttemberg residents thought that the crime problem in their community
had stayed about the same during the previous three years and would remain
about the same during the next three years.

31 In a comparative perspective also referring to Hungarian data, see Arnold
1986, Arnold et al. 1988 and Arnold & Korinek (this volume) with some
interesting results on the relationship of victimization experience, fear of
crime and victimization expectations (i.e., feeling that one may become the
victim of a crime in the next year).
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33 Selected Criminal Justice Issues

Capital Punishment

This section of the chapter presents the results regarding several questions
which acquired opinions to selected criminal justice issues. The first issue
addressed focuses on the availability of the death penalty as a possible
punishment. A key point to note regards the term "availability," rather than
"use." Specifically, respondents were asked: "Are you in favor of the death
penalty being available for any of the following crimes?" Respondents were
presented with seven specific categories and could write in other crimes (see
Table 9).3%

In order to determine if the respondents were not in favor of the death
penalty for any crime, since only some crimes were listed, the questionnaire
contained a response category by which the respondent could indicate that
he or she did not favor the death penalty being available for any crime.

Overall, 86% of the Texas respondents and 59% of the Baden-Wiirttem-
berg respondents supported the death penalty being available as a punish-
ment for at least one type of crime. In both surveys, the crime selected most
frequently was murder, with 84% in the Texas survey and 52% in the
Baden-Wiirttemberg survey favoring the death penalty being available for
this crime. Both sets of respondents evidenced relatively strong support for
kidnapping (Texas, 33%; Baden-Wiirttemberg, 28%) and terrorism (Texas,
45%; Baden-Wiirttemberg, 31%). Texas respondents also indicated strong
support for rape (46%) and treason (31%), and more than 10% were in favor
of the death penalty being available for armed robbery (17%) and arson
(12%). Less than 10% of the Baden-Wiirttemberg respondents favored the
death penalty being available for rape (9%), treason (6%), armed robbery
(5%), or arson (2%).

32 A significant number of respondents wrote in "terrorism"” in the initial Texas
Crime Polls; therefore, this category was added in 1980. "Kidnapping" was
added in 1978 after a significant number of respondents wrote this under
"other.” "Child sexual abuse" is frequently written in the "other” category.
This was included in the 1980 and 1981 Texas Crime Polls with 56% and
52%, respectively, selecting this category. It was deleted from the 1982
survey in order not to affect comparison with the Baden-Wiirttemberg survey.
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Prison Functions: The Purpose of Sanctions

The issue of the importance of different functions served by prisons was
addressed by listing four principal functions and asking the respondents how
important the function should be for their respective prison systems (see

Table 10).

Table 10: The Importance of Different Prison Functions

Texas Baden-Wiirttemberg
Number | Percent | Number | Percent

Rehabilitation

very important 1,145 79 1,999 89

somewhat important 263 18 213 9

not important 23 2 22 1

no response 11 1 18 1
Punishment

very important 1,150 80 1,396 62

somewhat important 251 17 650 29

not important 27 2 101 4

no response 14 1 105 5
Deterrence?

very important 1,201 83 1,514 67

somewhat important 182 13 476 21

not important 38 3 178 8

no response 21 1 84 4
Incapacitation?

very important 818 61 784 35

somewhat important 389 29 822 37

not important 94 7 501 22

no response 40 3 145 6

8To serve as an example to keep people from committing crimes.
YIsolation from society. (Note: incapacitation was not included in the 1982 Texas survey;
therefore, results from a 1980 survey are used in this Table. The sample size was 1,341.

Questions: Prisons may serve a number of different functions. How important should
each of the following be for Texas (German) prisons?
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Respondents were provided with three response choices: very important;
somewhat important; and, not important. Some differences in philosophy
can be readily observed, especially if attention is given to the category "very
important." Baden-Wiirttemberg respondents attached more importance to
rehabilitation than did Texas respondents, although more than three-fourths
of the respondents to both surveys rated it as very important (89% and 79%
respectively). A more distinct difference is noticeable with respect to punish-
ment and deterrence. Texas respondents (80%) were much more likely to
perceive punishment as a very important function of prisons than were
Baden-Wiirttemberg respondents (62%). The same findings held with re-
spect to deterrence (83% and 67% respectively).

The greatest difference in opinions was with respect to the issue of
incapacitation.3 Almost two-thirds (61%) of the Texas respondents rated
incapacitation as a very important function, whereas approximately one-
third (35%) of the Baden-Wiirttemberg respondents indicated very impor-
tant.

Regarding the first three functions noted, even though there were differ-
ences in the selection of "very important” when assessing a prison function,
when combined with the proportion selecting "somewhat important” the
total percentages were about the same. This did not hold true for incapaci-
tation. A total of 22% of the Baden-Wiirttemberg respondents indicated that
incapacitation is not important as a prison function, whereas only 7% of the
Texas respondents indicated that it is not important.

Criminal Justice System: Evaluation of the Police, the Courts and
the Prison

Respondents were also asked to rate the job being done by the police in
their community (see Table 11).

33 It should be noted yet again that colloquial terms for the more legal terms
deterrence (i.e., to serve as an example to keep people from committing
crimes) and incapacitation (i.e., keeping criminals away from society) were
used in the respective surveys.
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Table 11: Effectiveness of Local Police Department

Texas Baden-Wiirttemberg
Number | Percent | Number | Percent
Excellent 127 9 54 2
Good 612 42 839 37
Fair 506 35 996 44
Poor 167 12 312 14
No Response 30 2 51 3
TOTAL 1,442 100 2,252 100

Question: How would you rate the job being done by the police department in your
community?

Only a relatively small percentage of the respondents to both surveys
rated the police as "poor" (Texas, 12%; Baden-Wiirttemberg, 14%). At the
same time, the Baden-Wiirttemberg (44%) respondents were most likely to
rate their local police as "fair,"” whereas Texas respondents (42%) tended to
rate the police as "good.” Overall, there does not appear to be a major
difference in how the respondents to the two surveys rated their local police.

A question focusing on perceptions of the criminal courts was included.
Although the responses would, most certainly, be based on subjective, rather
than objective, positions, nevertheless, responses to a question of this nature
can still provide a comparison of the relative degree of confidence in the
respective court systems.

Respondents to the Baden-Wiirttemberg (46%) survey were more than
twice as likely as Texas respondents (19%) to indicate that the courts are
doing a "good job" when dealing with convicted criminals (See Table 12).

Table 12: The Courts and Convicted Criminals

Texas Baden-Wiirttemberg

Number | Percent | Number | Percent
Doing a good job 270 19 1,035 46
Too easy 1,109 77 1,033 46
Too harsh 17 1 71 3
No response 46 3 113 5
TOTAL 1,442 100 2,252 100

Question: In general, when dealing with convicted criminals, do you feel courts are:
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More than three-fourths (77%) of the Texas respondents thought that the
courts are too easy, whereas less than one-half of the Baden-Wiirttemberg
respondents (46%) believed that their courts are too easy.

Respondents were also asked their subjective opinions regarding court
rulings and the police, that is, if they thought that rulings by the courts in
the area of law enforcement had hindered the police in their efforts to control
crime (See Table 13).

Table 13: Court Rulings and the Police

Texas Baden-
Wiirttemberg
Number | Percent | Number | Percent

Have severely hindered police in

their efforts to control crime 549 38 285 13
Have somewhat hindered police in

their efforts to control crime 622 43 1,026 46
Have not hindered the police in

their efforts to control crime 227 16 796 35
No Response 44 3 145 6
TOTAL 1,442 100 2,252 100

Question: Do you think that rulings by courts in the area of law enforcement:

More than one-third (38%) of the Texas respondents said that the courts
have "severely hindered" the police and 43% said that the court rulings have
"somewhat hindered" the police. Although only 13% of the Baden-Wiirt-
temberg respondents thought that the courts had "severely hindered” the
police, almost one-half (46%) thought that the courts had "somewhat
hindered" the police. Approximately one-third (35%) of the Baden-Wiirt-
temberg respondents indicated that they thought the courts had not hindered
the police, whereas only 16% of the Texas respondents agreed with this
position.

Gun Ownership and Registration of Guns

The final two issues discussed in this chapter regard ownership and
registration of guns. Neither Texas nor Baden-Wiirttemberg has a central
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registry with records to indicate the exact number of firearms which are
legally possessed; therefore, these findings are particularly relevant for
estimating the proportion of the people that possess firearms.

Respondents to both surveys were asked if they kept a gun in their home

and, if so, what was the main purpose for having the gun.”™ In the Texas
survey, 67% of the respondents indicated that they had a gun in their home,
compared to only 12% of the Baden-Wiirttemberg respondents (see Table

14).
Table 14: Reason for Keeping Guns
Texas Baden-
(N = 1,442) Wiirttemberg
(N = 2,252)
Number | Percent [Number | Percent

Sporting purposes 224 16 133 6
Protection 191 13 ] 97 4
Both sporting purposes and protection| 540 37 N/A N/A
Hunting N/A N/A 30 1
Firearm collection N/A N/A 64
Other 13 1 25 1
No gun in home 414 29 | 1,935 86
No Response 60 4 34 2

Question: If you have a gun in your home, do you keep it mainly for:

34

35

Texas has no mandatory firearm registration program. At the time of the
survey gun dealers were required to keep a record of guns sold and persons
to whom they were sold. Permission to purchase and own a firearm in the
Federal Republic of Germany is granted to individuals upon application to
the local Biirgermeister (mayor). There are no central registries of owners of
firearms except at the Biirgermeister’s office. And, it should be remembered
that there are 1,111 communities (Gemeinden) in Baden-Wiirttemberg.

In the Texas survey, "sporting purposes” would be understood as including
hunting. It is presumed that anyone who had guns in their homes merely for
the purpose of a collection would probably cite this under "other”. In the
Federal Republic of Germany individuals are much more likely to belong to
a specific shooting club, independent of being a hunter. Therefore, the
Baden-Wiirttemberg survey made a distinction between sporting purposes,
hunting, and collecting. See Hinze 1981, p. 43 with reference to § 32 WaffG.
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It should be noted that the response choices provided were not exactly
the same; however, they elicited similar information. In the Texas survey,
the most common reason for keeping a gun was a combination of "sporting
purposes and protection” (37%). An additional 13% said that they kept a
gun strictly for protection and 16% said only for sporting purposes. In
addition, 13% listed some other reason. One-half of the Texans, then, listed
protection as one of the reasons for keeping a gun in the home.

In comparison, only 4% of the Baden-Wiirttemberg respondents said that
they keep a gun for protection and 6% said for sporting purposes.”” Hunting
was listed by only 1% and firearm collection by an additional 3%. Also, 1%
listed other reasons.

The question regarding gun registration asked: "If you favor gun regis-
tration, which types of guns do you think should be registered?" It is
important to note that the respondents could select one or more than one
type of gun. Also, a response choice was included which allowed the
respondent to indicate a position that no guns should be registered (see Table
15).

Table 15: Gun Registration

Texas Baden-Wiirttemberg
(N = 1,442) (N = 2,52)

Number | Percent | Number | Percent
All guns 659 46 1,984 88
Rifles 48 3 92 4
Shotguns 41 3 46 2
Handguns 372 26 778 5
Other . 27 2 11 1
No guns should be registered 363 25 96 4
No response 67 4 45 2

Question: If you favor gun registration, which types of guns do you think should be
registered?

36 In addition to these two questions regarding firearms, the Texas survey
included thirteen questions regarding measures to control handguns. Nine of
these questions were subsequently used to develop a handgun control scale.
See Teske & Hazlett 1985.
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Whereas only 46% of the Texas respondents thought that all guns should
be registered, 88% of the Baden-Wiirttemberg respondents indicated that all
guns should be registered. In addition, approximately one-fourth (26%) of
the Texas respondents indicated that they thought handguns should be
registered and a small percentage said that rifles (3%), shotguns (3%) and
some other types of guns (2%) should be registered. At the same time, 25%
thought that no guns should be registered.

Among the Baden-Wiirttemberg respondents, only 4% thought that no
guns should be registered. In addition, a small percentage selected handguns
(5%), rifles (4%), shotguns (2%), and other types (1%) not listed.

A concise summary of the preceding section is difficult since it concerns
a variety of topics. Nevertheless, it seems possible to draw several basic
conclusions. The Texas respondents were significantly more likely to favor
having the death penalty for a number of crimes, especially murder. At the
same time, a majority of the Baden-Wiirttemberg respondents also believed
that the death penalty should be available for murder. In the case of certain
types of murder, under strictly defined circumstances, the death penalty is
available as a punishment in Texas. Since 1948, the death penalty has not
been available in the Federal Republic of Germany for any crime. It is
noteworthy that more than one-fourth of the respondents in both Texas and
Baden-Wiirttemberg favored having the death penalty available as a punish-
ment for kidnapping and terrorism.

Both Texas and Baden-Wiirttemberg respondents appeared to see reha-
bilitation as a very important function for prisons, although Baden-Wiirt-
temberg respondents were somewhat stronger in this regard. Texas respon-
dents attached significantly more importance to punishment and deterrence.
The major difference was with respect to incapacitation, with Texas respon-
dents attaching much stronger significance to incapacitation as a prison
function.

Responses to the question regarding the respective police departments
indicated only minimal difference in opinions. Overall, respondents to both
surveys gave the police in their communities a favorable rating.

There was, however, a significant difference when it came to the courts
and how they deal with convicted criminals. The Texas respondents felt very
strongly that the courts are too easy, whereas the Baden-Wiirttemberg
respondents were about evenly divided on whether the courts were too easy
or "doing a good job." Texas respondents were also somewhat more likely
to indicate that they thought the courts had hindered the police in their
efforts to control crime, although the majority of the Baden-Wiirttemberg
respondents agreed with this position.
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The issue of guns revealed a significant difference with respect to both
questions. Whereas more than two-thirds of the Texas respondents had a
gun in their home, only 14% of the Baden-Wiirttemberg respondents had a
gun in their home. An even greater difference is to be found with respect
to gun registration. One-fourth of the Texas respondents indicated that no
guns should be registered; however, almost nine out of ten Baden-Wiirttem-
berg residents believed that all guns should be registered.

4, Summary and Conclusions

The results of the study presented in this chapter are significant not only
with respect to the basic comparative findings, but also for the methodologi-
cal implications. Both surveys used the post as a means of collecting the
survey data and in both instances the return rates were significantly high;
more than 59% in the Federal Republic of Germany and 72% in the United
States. Moreover, the sociodemographic characteristics of the samples
closely approximated the populations. Therefore, the procedure appears to
be quite acceptable for comparative research requiring samples from diverse
populations spread over large geographic areas.

Several general conclusions can be drawn based on the results of this
study.

First, Texas residents are significantly more likely than Baden-Wiirttem-
berg residents to report having been the victim of a crime during the
previous twelve months. More than one-third (36%) of the Texas respon-
dents and one-fifth (20%) of the Baden-Wiirttemberg respondents reported
that they had been the victim of at least one crime. Burglary victimizations
presented the greatest difference with 13% in Texas and only 2% in
Baden-Wiirttemberg.

At the same time, Texas residents are also more likely to report victimi-
zations to the police. The only exception was arson or attempted arson.

In addition to the fact that they are more likely to have been the victim
of a crime, respondents to the Texas survey were also much more likely to
have known someone who was a victim of a crime during the previous
twelve months.

The second general conclusion that can be drawn from the data is that
Texas residents are much more fearful and concerned about crime than are
Baden-Wiirttemberg residents. Texans are more afraid to walk alone at
night, are much more likely to believe that they may be the victim of a crime
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during the next year, and are more likely to take actions to secure their home
against crime. In addition, respondents to the Texas survey were almost
twice as likely as respondents to the Baden-Wiirttemberg survey to state that
they believe that the crime problem in their community had become worse
during the previous three years and were much more likely to state that it
would become worse during the next three years.

Overall, the results of the respective surveys with regard to victimization
and its consequences, e.g., fear of crime, are in accordance with what is
already known from the official data, i.e., the police statistics.

A third general conclusion that may be drawn is that Texas residents are
more likely to support having the death penalty available as a punishment
for murder and certain other crimes. It is especially noteworthy, in addition
to the crime of murder, that the respondents to the Texas survey were much
more likely to favor having the death penalty available for the crimes of
rape, treason, armed robbery, and arson. At the same time, it is also
noteworthy that, other than murder, the two crimes about which respondents
to both surveys were in similar agreement, that is, they supported having
the death penalty available as a punishment, were kidnapping and terrorism.

Texans were also slightly more likely to stress punishment and deterrence
as important functions for prisons, compared to rehabilitation, although the
overall difference in attitudes toward the function of prisons was not very
large.

Respondents to the Texas survey gave a slightly more positive rating to
their local police than did the respondents to the Baden-Wiirttemberg
survey. Regarding the courts, more than three-fourths (77%) of the Texas
respondents indicated that they believe the courts are too easy when dealing
with convicted criminals, whereas less than one-half (46%) of the Baden-
Wiirttemberg respondents indicated that their courts are too easy. Texas
respondents were also much more likely (38%) than Baden-Wiirttemberg
respondents (13%) to indicate that court rulings have severely hindered the
police in their efforts to control crime.

A fourth general conclusion that might be drawn, then, is that residents
of Baden-Wiirttemberg have greater confidence in the way that their court
system is functioning.

A fifth conclusion that can be drawn from the data is that residents of
Baden-Wiirttemberg are much less likely to have a gun in their home.
Eighty-six percent in Baden-Wiirttemberg indicated that they do not have a
gun in their home whereas only twenty-nine percent in Texas indicated that
they do not have a gun in their home. Finally, with respect to gun registra-
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tion, only four percent of the Baden-Wiirttemberg respondents indicated that
no guns should be registered, whereas only one-fourth (25%) of the Texas
respondents indicated that no guns should be registered.
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6. Appendices
Appendix A Weekly survey returns: Baden-Wiirttemberg
week of weekly | percent of | cumulative | percent of | cumulative
return total respon- | percent of total percent of
dents respon- sample total
dents sample
1 816 36.23 36.23 21.30 21.30
2 581 25.80 62.03 15.17 36.47
3 195 8.66 70.69 5.09 41.56
4 314 13.94 84.63 8.19 49.75
5 145 6.44 91.07 3.78 53.53
6 26 1.16 9223 .69 5422
7 76 337 95.60 1.98 56.20
8 52 231 97.91 1.36 57.56
9 26 1.16 99.07 .69 5825
10 21 .93 100.00 .55 58.80
Total 2,252 100.00 100.00 58.80 58.80
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Appendix B Weekly survey returns: Texas Survey
week of weekly | percent of | cumulative | percent of | cumulative
return total respon- | percent of total percent of
dents respon- sample total
dents sample
1 325 22.54 22.54 16.25 16.25
2 529 36.69 59.23 26.45 42.70
3 153 10.61 69.84 7.65 5035
4 180 12.48 82.32 9.00 59.35
5 171 11.86 94.18 8.55 67.90
6 24 1.66 95.84 1.95 71.05
7 39 2.71 98.55 1.95 71.05
8 8 .55 99.10 40 71.45
9 5 35 99.45 25 71.70
10 8 .55 100.00 40 72.10
Total 1,442 100.00 100.00 72.10 72.10




44 Raymond H.C. Teske, Jr., Harald R. Amold

Appendix C Size of the Community Where Respondents live

Texas Baden-Wiirttemberg

Number | Percent Number | Percent
Rural 220 15 Less than 3,000 434 19
Less than 2,500 82 6 3,001 to 5,000 298 13
2,501 to 10,000 140 10 5,001 to 10,000 312 14
10,001 to 25,000 132 9 10,001 to 20,000 284 13
25,001 to 50,000 105 7 20,001 to 50,000 364 16
50,001 to 100,000 131 9 50,001 to 100,000 189 8
100,001 to 250,000 140 10 Over 100,000 343 15
250,001 to 500,000 121 8 No Response 28 1
Over 500,000 370 26 R
No Response 1 * Total 2,252 99
Total 1,442 100

* Less than 0.5%.
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1. Introduction

Since the (re-)discovery of the victim of crime and the establishment of
victimology as a science or rather partly a criminology discipline, which
deals with the victim and his or her interests, the study of victims has been
regarded as a well established component of empirical criminological-victi-
mological research. It must be noted, that empirical victim surveys, already
have an extensive history. Wolf (1976) reported for example that the City
Parliament of Aarhus/Denmark realized a first victim study to be carried out
in the community in 1730 namely over 260 years ago. Former methodology,
also corresponds to present procedures: entire households were questioned
whether they had been a victim of a property crime within the past three
years. In this way, one hopes, in view of the lack of official criminal
statistics, for a reliable assessment of property crime in the society (see also
Schwind et al. 1989). More recently, a survey was carried out in Japan in
1951 regarding the attitudes of the population towards the police, in which
questions were raised about victimization and crime reporting to the police
(see Reuband 1979).

Since the beginning of the 1970s, victim surveys have been carried out
worldwide, particularly in the so-called western countries, after the victimo-
logical questions had already stimulated increasing interest in previous years
(see Kaiser 1979; Kiefl & Lamnek 1986). Modern victim surveys had
already begun in the middle of the 1960s, particularly in the USA, under
the supervision of the President’s Commission on Law Enforcement and
Administration of Justice. A very comprehensive study has already been
carried out in 1965, by the National Opinion Research Center. A random
sample of 10,000 households were questioned which kind of offences had
been committed in previous years, against the members of the particular
household (see summarizing Ennis 1967). Since the first Congress of the
World Society of Victimology, the corresponding research results had been
presented and discussed here (see for instance Schneider 1982; Miyazawa
& Ohya 1986). In the interim period, many countries in the world, presented
their research studies about victimization. In the USA, constant victimolo-
gical investigations had in the meantime (since 1972), produced large
research results, which strongly influenced the contents and methods used
in comparable studies in other countries (see for example Hindelang 1982,
Block & Block 1984; Gottfredson 1984; 1986). Wide discussion regarding
the possibilities, advantages and limits of victim surveys arose (see for
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example Sparks 1981; Skogan 1982; Waller 1982; Kaiser 1986; Lurigo et
al. 1990; Skogan et al. 1990; Sveri 1991). The often broad victim studies
had, for their part, strong repercussions upon the further development and
the significance of victimology as a whole (see Jung 1985, p. 519).

In the meantime, more European countries presented large scale victim
surveys (see summary of increasing victim research in Europe Maguire &
Shapland 1990; Helsinki Institute for Crime Prevention and Control 1989,
Kaiser 1986). In this way, more extensive victim surveys were and are being
carried out, for instance in the Netherlands (see van Dijk 1991), Great
Britain (see Mayhew 1991), Finland (see Siren & Heiskanen 1985; Aromaa
& Siren 1991; Bondeson 1991), Switzerland (see Killias 1989; the regionally
limited Swiss victim studies by Schwarzenegger 1989; Stadler-Griesemer
1991), the Federal Repulic of Germany (see recently Teske & Arnold 1982;
Arnold 1986; Schwind et al. 1975; Schwind 1991), and in the meantime also,
third-world-countries (see articles in in these 3 volumes). In 1989, a first
international victim survey was carried out by an international research
group under the directorship of the Netherland’s Ministery of Justice. This
was carried out in a total of 17 European countries and also for instance in
the USA, Canada, Japan, Australia and Indonesia (see varn Dijk et al. 1990;
Mayhew 1990, the article by Kury in this volume). This study, also took
place, as a matter of interest, in one of the so-called East block countries,
namely Poland, although for financial reasons, it was merely effected in the
capital city Warsaw. This both is, interesting and remarkable because it
allows, to compare the crime data between the so-called socialist-and-capi-
talist-orientated countries. The data from this study have not yet been
exhaustively evalutated, although the relatively high victim rate in Warsaw
and correspondingly high degree of fear of crimes which the inhabitants of
the Polish capital city hold, has already been made clear. In relation to the
eleven crimes studied, Warsaw has the highest average victim rate, in
comparison with the large cities with over 100,000 inhabitants, from the
other countries such as the USA, Canada, Australia or Western Europe. The
high risk of victimization for theft of personal property, pickpocketing and
car theft, is striking (see van Dijk et al. 1990, p. 43 et seq.). At the same
time, the population of Warsaw is very dissatisfied, in comparison to other
countries, with treatment by the police, especially in relation to the contacts
related with the reporting of a crime (see in relation to victimology in Poland
and the socialist countries, Bohm et al. 1985; Arnold & Korinek 1985; Holyst
1985; Bienkowska 1991; see in relation to the problems of comparative
empirical criminological research Albrecht 1989).

Victim surveys were carried out in the Federal Republic of Germany in
the 1970s and 80s, in particular by the Max Planck Institute for foreign and



Crime and Victimization in East and West 49

international criminal law in Freiburg. A large scale international compara-
tive victim study, in which the federal state Baden-Wiirttemberg in the south
of the Federal Republic of Germay, Texas in the USA and Baranya in
Hungary were included, was carried out (see Arnold 1986; Teske & Arnold
1991). Interestingly, comparative data from an Eastern block country were
collected. This presented extensive information regarding crime in Eastern
Europe. Schwind et al. (1975; 1989; Schwind 1991) carried out a victim
survey which included a replication study in Bochum. Pitsela (1986) pre-
sented the results of a victim study of a Greek minority in a German city.
Plate et al. (1985) and likewise Sessar et al. (see Boers & Sessar 1991)
presented studies of particularly regional limited samples. These results are
of no lesser interest, although they do not allow generalization. The present
most extensive and comprehensive list of international (empirical) victimo-
logical research will take place with about 100 articles from all over the
world, at the Max Planck Institute in Freiburg, with these three volumes
with regard to the VII. International Symposium in respect of victimology
of the World Society of Victimology in August 1991 in Rio de Janeiro,
Brazil. In view of this impressive wealth of international victimological
research, the important status of victim research in criminology, will become
clear (see for instance Kaiser, Kury & Albrecht 1988). In cooperation with
the Max Planck Institute for criminal law in Freiburg, further victim studies,
complementary to the worldwide victim survey of 1989, were and are still
being carried out in Greece and Egypt.

Not only for the Western European countries, in particular the Federal
Republic of Germany, but also for not European industrial nations, the
question of the development of crime in the communist countries - especi-
ally the European - has always been of great interest. How is the rate of
crime and structure of crime in the Eastern block countries illustrated, in
comparison with the Western block countries? To what extent are the
official and publicated data valid or falsified? - These were questions which
could not be answered by Western nor Eastern criminologists (see Bien-
kowska 1991a). It is only in the last few years, that larger comparative
studies, using the same research methods, has been made possible. The
progressive opening up of the Eastern block countries in the last few years,
has allowed more opportunity for comparative criminological and victimo-
logical research, to be moved into focus.

The opening of the borders and unification of both German countries - a
process which was set in motion at the end of the 1980s - presented an
extraordinary opportunity, to compare the former German Democratic Re-
public as a socialistic-communistic state and the former Federal Republic of
Germany as a democratic-capitalistic orientated country. In order to estab-
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lish the distinctions between the two German countries and in particular the
process of re-orientation in the former GDR, it was important to carry out
empirical social scientific research as soon as possible after the borders had
been opened. It is not surprising, that in the meantime, several research
organizations and scientists, have begun empirical social scientific and
criminological research (see Kerner et al. 1990; Allerbeck et al. 1991; Ewald
1991).

The first comparative victimological study between the old and new
German federal states, was taken up by the criminological research group
of the Max Planck Institute for foreign and international criminal law in
Freiburg, in cooperation with the criminalistic-criminological research group
of the German Federal Bureau of Investigation ("Bundeskriminalamt"”) in
Wiesbaden. As a result of this successful comparative criminological re-
search, and as a continuation of this first victim survey between the old and
new federal states, in June 1991 the first German-German criminological
international colloquium planned by the Max Planck Institute in cooperation
with the university of Jena, was carried out at the university of Jena, in
which particular questions of victimological research and most of all, the
victim survey mentioned here, were presented and discussed. In conclusion
a more detailed continuation of the comparative empirical-victimological
study between the old and new federal states, has been focused upon (see
Kaiser et al. 1991).

The following text should illustrate and discuss a number of significant
results from the first German-German victim survey. Only selected results
can be presented here owing to limited space. These results are limited to
the following areas:

1. Description of the sample and methodology of the study

2. results in relation to the number of crime and assessment of the
development of crime, comparison with official (police) registered
crimes, ’

results in relation to reporting behavior patterns,
satisfaction with the police,

results in the area of fear of crime and

AN

illegal drugs and alcohol.
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2. The first German-German Victimological-Criminological
Study

2.1  Sample and Methodology

In order to secure comparability of results with the international world-
wide victim survey (see van Dijk et al. 1990), we chose to use to a large
extent, the form of questionnaire developed in the latter survey. This was
merely supplemented to correspond with the situation in the former GDR.
We were advised and supported by the criminologists at the university of
Jena .

The questionnaire is formulated as follows: After a few preliminary
questions in relation to the size of the family, particularly the number of the
members of over 14 years, who counted as being valid for the purposes of
the survey, a number of questions follow in relation to the ownership of
motorvehicles, motorbikes, bikes and so on. Particular questions then follow
in respect of the 11 types of offences. The target person is asked whether
he or she (respectively the household in some offences) has been a victim
during the last five years in one of these 11 type of offences. If the answer
is affirmative, the respondent must clarify the year in which this took place
and the number of victimization. The 11 offence types deal with the
following crimes or crime groups:

. theft of cars, \
. theft from cars, offences in the
area of cars and

. vandalism to cars, bicycles

. theft of motorcycles, scooters, motorbike etc.,

. theft of bicycles, /

. burglary (breaking and entering house without permission and theft
or attempted theft of property),

A U AW =

7. unsuccessful attempt at burglary (attempted burglary),

*  Our thanks in this connection to Prof.Dr. Krdupl and also Dr. Ludwig from
the Criminological-Criminalistic Institute of the University of Jena.
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8. robbery (theft or attempted theft using violence or threat of violence),
9. theft,
10sexual incidents (including sexual harassment),

11.assault or threat (to an extent that the victim had actual fear, at home
or outside).

In addition to these offences, questions as to where the offence occured,
whether or not it was reported and if not why not, the extent of the damage
suffered, whether the offender had a weapon in cases of attack upon a person
and who the offender was, the circumstances of the offense (use of violence
and so on) were also asked. Furthermore - as it is normal with victim surveys
- additional information was asked in order to obtain information regarding
fear of crime. The work of the police also had to be assessed. The instrument
also contained questions relating to the assessment of victim help organiza-
tions and also attitudes towards criminal punishment. Questions relating to
personal circumstances, like living conditions, education, occupation, inco-
me, age, size of community, nationality etc. were also included within the
questionnaire.

The methodical implementation of the questionnaire, was discussed by
the staff members of the ZUMA ("Zentrum fiir Umfragen, Methoden und
Analysen"; center for surveys, methods and analyses) in Mannheim (South
Germany). Collection of the data was carried out by an experienced com-
mercial public opinion research institute in the second half of 1990. Wheras
in the international victim survey carried out at the beginning of 1989,
collection of the data took place to a great extent by means of telephone
interviews (see van Dijk et al. 1990; the article by Kury in this volume), this
was not possible in the study proposed here, due to the limited extent of
access to telephones in the new federal states (the former GDR). We decided
therefore, in spite of the considerable financial costs, to carry out personal
interviews (face to face). 5,000 random selected people, in the new federal
states and a further 2,000 people in the old federal states (a total of 7,000
people) all from 14 years upwards, should be questioned. The sample of
people chosen, formed a random sample in the new federal states, from the
"Gemeindedatei” (community data; 7,563 communities/regions, as at
31.12.1989), allocated at levels according to districts and largeness of
municipalities. A random walk procedure was used at the around 800 sample
points. The "Stimmbezirksdatei” (voting register) for the local parliamentary
vote of 1987, formed the basis of selection of the old federal states.

The extent to which the persons questioned neglected to or refused to
answer the questionnaires is of particular importance for the validity of the
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survey data. Table 1 gives a detailed overall view (see also the article by
Kury in this volume). Of the gross sample of N = 7,500 in the new federal
states (NFS) (old German states:OFS: N = 3,360) 799 (10.7 %) constituted
the neutral failure rate (OFS: N = 470; 13.9 %). Such a sample failure,
means that it has no relationship to the theme of the research and therefore
do not falsify the results of the study (streets which could not be found,
houses unhabited, no target person within the particular group and so on).
The possible distortion of results due to systematic refusals, is of more
significance. These amount in the NFS, to 25.1 % (N = 1,681) (OFS:
29.8 %; N = 860) of the cleared sample taking part N = 6,701 (OFS:
N = 2,890). Direct refusal to participate in the study only ocurred in the
NFS in N = 838 cases (12.5 %) (OFS: N = 439; 15.2 %), where in N = 390
(5.8 %) cases (OFS: N = 205; 7.1 %) the household refused to give any
information and in N = 448 (6.7 %) cases (OFS: N = 234; 8.1 %) the
selected target person in the household refused to give an interview. Of the
final number of N = 5.020 (OFS: N = 2,030) of interviews carried out,
N =21 (0.3 %) (OFS: N = 3; 0.1 %) could not be evaluated because of the
deficiencies, so that finally N = 4,999 (OFS: N = 2,027) interviews could
be assessed, which were the baisis for the results presented in the following
article.

The number of people replying to the questionnaires in the NFS, is 75.6 %
- somewhat higher than the rate in the old federal states 70.1 %. This could
be attributable to the lack of interest in the survey, by those in the old federal
states, where surveys of the population regarding various themes, are carried
out somewhat more frequently than in the former GDR. The press someti-
mes reports about studies of varying forms, partly very critically, so that the
" population may have a distanced attitude toward participation in such
opinion polls. People are to some extent warned against taking part in such
population surveys, in the general public itself. The reliability of the data
obtained from such studies is often questioned and the opinion of the
research itself placed in doubt. In addition, many data protection considera-
tions arise, which to a large extent brings the OFS into controversial
discussion, in particular in connection with the last census, and also may
cause more reservation in relation to cooperation with such surveys (see
Jehle 1987).

Tables 2 and 3 give an overall view of the age and sex distribution in
relation to both sample areas (NFS, OFS). There is a significant distinction
(p < .01) in relation to the age structure, between the NFS and OFS. In
contrast to the OFS, the age groups in the NFS of 14 to 17 years, 45 to 59
years and 60 to 64 years are more strongly represented. The age groups of
the 25 to 44 years-olds and over 65 years-olds are more strongly represented,
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in contrast in the OFS. To what extent the particular age structure is
representative of the population as a whole, in both parts of the country,
must be checked by comparing our data with the population structure itself.
This has not been possible up to now, due to time limitations. There was no
statistically significant difference between the NFS and the OFS in so far
as sex distribution is concerned (p = .56).

As a whole, we can accept, that possible distortions due to sample
missings are limited and that the established results are valid and evidential.
In comparison to other victim surveys, our study achieved a relatively high
utilization rate (see article by Kury in this volume).

2.2  Number of Crime and Assessment of the Development of
Crime Rate

Whereas no fewer than 32.6 % of the respondents in the OFS during the
five years period (1986-1990) had at least on one occasion been the victim
of one of the recoded 11 offences, the figure was 28.2 % in the NFS namely
4.4 % less. This means that the victimization rate in the NFS at the end of
1990 with reference to the last 5 years of which around 4 years are allocated
to the former GDR period, in total is significantly lower than in the OFS
(see table 4, figure 1). This difference is very significant (p < .01).

A detailed consideration of the 11 offence categories, shows that the
victimization rate in the NFS in relation to all offences, is lower than in the
OFS, with the exception of theft of motorcycles (NFS: 7.3 %; OFS: 6.3 %),
theft of bicycles (14.9 %; 14.3 %) and attempted burglary (2.2 %; 1.7 %)
(see table 5, figure 2). The differences are relatively small and should not
be over-interpreted. One cause for these distinctions, could lie in the more
limited security against theft in the Eastern federal states, in relation to
motorcycles and bicycles, and also in the bad security of houses against
burglary. In the Western German states, motorcycles and bicycles are
becoming increasingly better secured with locks, due to the high rate of
theft, and equally so, houses are better secured than in the NFS. The
structure of offences in both parts of the country, is very similar. The three
most frequently reported offences, are theft of bicycles, damage to cars and
theft from cars.

A very significant distinction (p < .01) between the two parts of the
country, can be seen in relation to the number of victimization per victim
(see table 6, figure 3). Whereas in the NFS, those victims who are victimized
merely on one occasion, are more strongly represented. The groups of
victims who were victimized on two, three or more occasions are more



Crime and Victimization in East and West 55

frequently in the OFS. This means that the proportion of multiple victims
in the OFS, is significantly higher than in the NFS. Table 7 shows that the
number of victimizations per victim, according to expectation, depends upon
the form of offences committed. The number of victimizations per victim
in a particular offense category in the NFS, amounts in relation to theft of
motorcycles and robbery to 1.1 and in relation to theft from cars and damage
to cars 1.6 and in relation to violent assaults, even 1.7. The structure is
similar in the OFS, where the average victimization rate in relation to violent
assaults, is 1.9 in relation to the particular victims. This means that those
people (N = 84) who were victims of an violent attack in the last 5 years,
were on average victimized almost twice. The victims of this offence
category, have the highest probability of mulitple victimization. This sug-
gests peculiarities regarding these circles of people. Differentiated evalua-
tions of these data, can lead to further clarification.

An evaluation with regard to multiple victimizations in relation to both
parts of the country, divided according to sex, indicates no distinction for
men in relation to the NFS and OFS, although the distinction in relation to
women, is statistically very significant (men: p = .07; women: p < .01; see
table 8). The tendency in relation to men, is that multiple victimizations
(three times and more) takes place more often in the OFS than in the NFS
and this can be statistically verified in relation to women. In the OFS, there
are proportionally more women who have been the victim of a crime on two
or more occasions than in the NFS. The reasons for these differences can
be clarified by further statistical evaluations and we can assume personality
related victim characteristics in relation to these mulitple victims.

In the mass media in united Germany and also in academic publications
(see for instance Ulbrich 1991; in relation to organized crime Guth 1991;
in relation to attacks against financial institutions Skoda 1991; Steinke 1991),
a more or less increasing rise in crime in the NFS, since the opening of the
borders, has been reported. Almost dramatic and fearfully high crime
statistics were presented, which are due to the lack of valid data materials,
~ constituted on more or less speculative statistics. We questioned the persons
interviewed as to whether the victimization reported by them, occured in the
4 years before the opening of the borders or within the year between the
opening of the borders (9.11.1989) and the study (September 1990) (see
table 9, figure 4). The figures showed for the time before the opening of the
borders of the former GDR, a lower proportion of victims than in the former
FRG, with the exception of the offences of bicycle theft, burglary, attempted
burglary and violent assault. In relation to the other 7 offences, there was a
proportionately greater change in the NFS in the period after the opening of



56 Helmut Kury

the borders, in comparison with the OFS. These results already point to an
increase of crime in the NFS after the opening of the borders, in comparison
to the development in the same period in the NFES.

This picture is confirmed in the assessment of the development of crime
as a whole, by the citizens questioned in the NFS (table 10, figure 5). In
assessing the development of crime before the opening of the borders, 53 %
(N = 2,325) are of the opinion that the crime rate has remained the same
and 32.7 % (N = 1,653) believe that it has already increased. For the period
after the opening of the borders, the picture is quite clearly reversed: only
22.8 % (N = 1,035) are of the opinion that crime has remained the same,
whereas 71.1 % (N = 3,220) approximately three quarters are of the opinion
that the crime rate has risen. The distinctions are statistically very significant
(p < .01). Nevertheless 7.5 % (N = 327) are of the opinion that there was
no crime in the former GDR (NFS) in the period before the opening of the
borders and 5.4 % (N = 244) are of this opinion in relation to the period
after the opening of the borders. These results may reflect that some of those
questioned who were influenced by the former SED ideology, and believe
that in a socialist-communistic state, criminal behavior if at all, is only a
transitional phenomenon, namely a relict from capitalistic times and that -"
what is not allowed to be, cannot be".

To the question as to the future development of crime, 86.8 %
(N = 3,988) citizens in the NFS expect a sharper rise in time in their part
of the country, than in the OFS. Here, 40.5 % (N = 691) are of the opinion
that crime will remain the same (NFS 10.3 % N = 475) and 53.7 %
(N = 918) are representative of the opinion (clearly less than in the NFS)
that the crime rate will rise (table 11, figure 6). The results established here
are also statistically highly significant (p < .01).

Victim surveys also have the aspect of being surveys of unreported crime
(darkfield-studies) namely they can record information about the actual
victimization experienced in contrast to the reported crimes. In order to be
able to estimate the extent of this area of unreported crime, which concerns
the old federal states, a comparison is required of the crimes recorded by us
by means of the victim studies, with the data from the Criminal Statistics
of the Police ("Polizeiliche Kriminalstatistik":PKS). The definition of the 11
offences recorded by us namely the categories of offences, were taken
because of the comparability from the questionnaire of the International
Telephone Survey (see above). This questionnaire was applied by an inter-
national study, so that the offence definitions satisfied the requirements of
an international investigation. This limited a comparison of the data obtained
by us with the information from the police statistics (PKS), to the extent
that the offence categories in the questionnaire and in the PKS, are defined
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differently to some extent (see table 12). This shows one disadvantage of
the use of the telephone survey questionnaire, which can be adjusted from
the advantage of direct comparability of our victim survey data with the
international data.

A comparison of our questionnaire data with official crime data, is even
more difficult, if not impossible, such as the data published in the former
GDR (see for instance Statistisches Amt der DDR 1990). Since the union of
the two German states, a number of scientific publications have appeared,
which have questioned the value of official crime data as published in the
former GDR criminal statistics (see von der Heide 1990; von der Heide &
Lautsch 1991; Baier & Borning 1991). For this reason, the comparison with
official police statistics is limited to the old federal states.

2.3  Patterns of Reporting Behavior

The number of official (police) registered crimes, depends considerably
upon the victims reporting the crime to the police. Reporting behavior is the
most important determining factor in relation to the extent, structure and
development of registered and thereby socially evident crime (Heinz 1985,
p- 28) at least in so far as the classical property crimes are concerned, which
make up three quarters of the entire crimes committed. It is only in the last
few years, that reporting behavior and the reporter him- or herself, have
gained significance in relation to social control and crime (see for instance
Villmow 1977; Reuband 1981; van Dijk 1982; Skogan 1984). The victim
can be said to be the "gate-keeper” of the criminal legal system (Hindelang
& Gottfredson 1976, p. 58) and is therefore an important factor in the
establishment of the relationship between reported and unreported crime
(see Kaiser 1985). The data from our research, clearly shows that citizens
of the NFS report crimes to the police to a lesser extent, than in the OFS
(see table 13, figure 7). An exception are the offences of vehicle theft, theft
in general and violent assault. The rate of reporting in these areas is higher
in the NFS. There is a surprisingly large discrepancy in the reporting rate
in relation to both parts of the country, concerning theft from the cars (NFS:
45.7 %; OFS: 86.5 %), damage to cars (33 %; 54.6 %), burglary (69.5 %;
84 %) and robbery (41.4 %; 70.6 %). Although these are, in so far as
robbery and burglary are concerned with relatively severe crimes, a compa-
ratively high number of NFS citizens, do not report the crime to the police.
Insurance related conditions may certainly have some influence upon the
rate of reporting. This may also however depend to a great extent upon trust
into the police and the prosecution organs and upon confidence in their
work.
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24 Satisfaction with the Police

The citizens of the NFS are clearly less satisfied with the police than those
in the OFS, both in the time before and also after the opening of the borders
(table 14, figures 8 and 9). It is noteworthy, that the extent of satisfaction
with the work of the police in the NFS for the period after 9. November
1989, has fallen. Before the opening of the borders 31.1 % of those questio-
ned were very satisfied or satisfied with the police in the NFS, this figure
dropped nearly to 25.3 % for the period after the opening of the borders.
During the same period after the "change of events” ("Wende"), 16.7 %
assess the work of the police as being fairly bad or very bad. In comparison,
52 % of the OFS citizens are very satisfied or at least satisfied with the work
of the police and only 3.8 % assess the police work as fairly bad or very
bad. Whereas the view of the police in the general public, is relatively good
in the OFS, it is relatively bad in the NFS and has become worse since the
opening of the borders.

2.5 Fear of Crime

The area of "fear of crime" constitutes an important component of
victimological research (see President’s Commission on Law Enforcement
and Administration of Justice 1967; Kerner 1978; 1980; Skogan 1986; 1987,
Arnold 1991). The importance of recording fear of crime namely the feelings
of the population of being threatened, is justified from a criminal political
point of view, in that extensive evidence of fear of crime can lead to self
and private justice. The danger exists, that the (potential) victim of crime
takes his own protection into his own hands, because he or she no longer
trusts into the protection of the state which he/she desires (see Schwind et
al. 1989, p. 282).

The discussion of fear of crime and recording this fear, is very contro-
versial: There are large variety of definitions and terminological uncertain-
ties (Arnold 1984, p. 187). This makes a comparison of the results obtained,
very difficult. Various studies have established for example a higher extent
of fear of crime in relation to women, older people, city inhabitants and
member of the lower classes (see for instance Stephan 1976; Braithwaite et
al. 1982; Maxfield 1984; van Dijk 1978; summary in Schneider 1987,
pp. 767ff).

Kirchhoff et al. (1980) emphasize the dependence of fear of crime upon
the strength of invasion of the offender within the personal sphere of the
victim (see also Baril 1980). Forster and Schenk (1984) emphasize a
connection between the information of the victim about the facts of crime
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commission as well as about the offender and the anxiety caused by crimes:
victims who are more informed, develop less diffuse and irrational, emotio-
nal fear of crime in comparison to those who are uninformed. The results
however contradict the relationship between individual victim experiences
and fear of crime (see Villmow 1979; Sheley & Ashkins 1981; summary in
Arnold 1984).

Information in relation to fear of crime, was merely indirectly obtained
in our study (see also the research by van Dijk et al. 1990, pp. 77ff). The
aspect of the assessment of safety in the vicinity of the home can however
be referred to here. Due to the established and much discussed more or less
sharp increase in crime in the NFS, it was to be expected, that safety within
the vicinity of the home, would be assessed to be less effective than in the
OFS. This could be confirmed by our study (see table 15, figure 10). Of the
inhabitants of the NES 17.3 % (N = 859) estimate that the vicinity of their
homes are fairly or very unsafe, in comparison with merely 13.0 %
(N = 263) of the inhabitants of the OFS.

Assessment of safety within the vicinity of the home by victims of crime,
obviously relates to the number of victimizations which have taken place:
victims of multiple victimizations regard the vicinity of their home as being
more unsafe than victims who have "only" been victimized on one occasion.
This statistically significant relationship, applies both to the old and also to
the new federal states (NFS: p < .01; OFS: p < .05) (see table 16).

According to expectation, this assessment of safety within the vicinity of
the home (fear of crime) depends further upon the status of the victim. Those
who have been the victims of serious offences, in particular against the
person, regard safety within the vicinity of the home as being more limited,
than those who have been victims of property or means of conveyance
offences. This can be shown more clearly in relation to the NFS citizens,
but is also the tendency of the OFS citizens (see table 17).

2.6  Illegal Drugs and Alcohol

The fact that there is a large discussion in the mass media in relation to
the (supposed) sharp increase in illegal drug handling and use in the NFS,
introduced a number of items to the questionnaire within this area. Accor-
ding to expectation, the personal acquaintance of NFS citizens with drug
abusers, is (still) more limited than in the OFS (see table 18, figure 11). Of
‘the respondents in the NFS, 2.4 % (N = 120) know one or more people who
have experiences with drugs, in comparison to 16.1 % (N = 327) in the
OFS. The distinctions between the NFS and OFS are statistically significant
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(p < .01). 2 % (N = 100) of the inhabitants of the NFS, in comparison with
7.7 % (N = 155) of those in the OFS, have personally seen narcotic trans-
actions. The distinctions in these figures between both parts of the country,
are also statistically highly significant (p < .01). Obtaining narcotics is
estimated by 43.1 % (N = 2,147) of the inhabitants of the NFS, in compa-
rison with 17.3 % (N = 351) of those in the OFS, as rather difficult (see
table 19, figure 12). The distinctions between the NFS and OFS are also
significant here (p < .01).

Since the drug problems in the NFS are estimated to be lower than in the
OFS, alcohol seems to play a more significant role in relation to crime
committment in the NES in comparison to the OFS - at least according to
the assessment of those questioned (see table 20, figure 13). Of the NFS
citizens, 85.7 % (N = 3,838), in comparison to 75.3 % (N = 1,305) of those
in the OFS are of the opinion that alcohol plays a very significant role in
relation to the commission of crime (see also Kury 1979). These results are
also highly significant (p < .01).

3. Discussion of Results

In conclusion, the results reported from the first large scale comparative
victim survey between the old (former FRG) and new (former GDR) federal
states, should be discussed and partially supplemented with additional
considerations.

The union of the two former German states is "a historical, unique and
notable event”. It concerns the self-dissolution of a state and its economic
and social order and the processes of democratisation, the introduction of
free enterprise, the creation of entirely new institutions, changes in political
culture and public opinion, sudden, induced changes in values, adaption of
behavior to these changes and also the hurried and deep-rooted re-organisa-
tion of an entire society" (Allerbeck et al. 1991, p. 6). It is not therefore
surprising that social scientists are making increasing use of this unique
chance to pursue the research and record social changes and restructuring
processes offered by this example. The "Deutsche Forschungsgemeinschaft"”
(DFG; German research society) as a logical consequence of this, set up a
program focused upon "social and political change in relation to the inte-
gration of the GDR society” (Allerbeck et al. 1991). Particular historical,
sociological, psychological and social scientific questions and points of
research have been focused upon by this program, with particular reference
to criminological aspects.
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Preparation was begun at the Max Planck Institute for criminal law in
Freiburg, which has for many years been concerned with victimological
research, and since 1988 has built up its victim research area to a consider-
able extent, at the beginning of 1990, for carrying out a large scale victim
study in both former German states, in cooperation with the criminalistic-
criminological research group from the "Bundeskriminalamt" (BKA; Ger-
man Federal Bureau of Investigation). We are concerned here with the first
comparative victim study between the old and new federal states. In the
meantime, other criminological research proups have begun preparations for
carrying out criminological studies in the new federal states (NFS) (see
Kerner et al. 1990). The research in the Max Planck Institute was planned
and carried out, following upon the worldwide victim survey (see van Dijk
et al. 1990) and in particular concerning the questionnaire. This allows the
possibility of comparing the data obtained. Due to the relatively large
samples of persons questioned in the NFS (N = 4,999) and OFS (N = 2,027)
the results obtained in relation to the victim situation, will be evidential.
This is particularly true, because the percentage of answers received is
comparatively high in the NFS (74.6 %) and in the OFS (70.1 %). We can
speak therefore of representativeness of the data. Even in comparison with
other victim studies, which carried out personal interviews, the percentage
of answers obtained by us is very good (see article by Kury in this volume).

In relation to the categories of the 11 offences, recorded by us, of which
5 relate to crimes concerning vehicle and bicycle theft, the rate of victims
is lower in the former GDR, with the exception of theft of motorcycles,
bicycle theft and attempted burglary. In relation to bicycle and motorcycle
theft, this difference can be attributed to the more limited security against
theft in the Eastern federal states. Bicycle theft and motorcycle theft is also
a frequently committed offence in the Western federal states and this
brought about in the last few years, better and more efficient locks for such
means of transport, which protected the owners against loss. Information
campaigns by the criminal police ("Die Kriminalpolizei rit"; "the criminal
police recommendations”) also contributed for example to this increase in
security. Due to the poor type construction, burglaries in the former GDR
are considerably easier to effect, than in the West, where security locks have
become standard equipment for entrance doors. This position is for example
responsible to a considerable extent for the sharp increase in the rate of bank
robberies in the NFS (see Skoda 1991). The number of crime in the new
federal states is around 4.4 % lower than in the old federal in relation to all
11 offence types.

The dramatic increase in crime in the former GDR, often reported in the
mass media, could have been confirmed by our inquiry to the extent that in
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the majority of offences recorded by us during the period after the opening
of the borders, there were an increasing number of victimization in the NFS
compared with the OFS. These facts already point to the actual sharp
increase of crime in the East of the country than in the West. In addition,
the citizens of the former GDR, assume a considerably sharper increase of
crime in the period after the opening of the borders than during the period
before the opening of the borders than the citizens of the former FRG for
the same period of time. Almost three quarters of the respondents in the
NFS (71.1 %) are of the view that crime has risen since the opening of the
borders. More citizens in the NFS expect an increase in the future rate of
crime than the inhabitants of the OFS (86.8 %; 53.7 % respectively). Wit-
hout doubt, the sensationalism of reporting plays in particular in relation to
the Western states, an important role in relation to this assessment. In any
case, our victim data clearly show an increase in crime in the NFS after the
opening of the borders.

The number of officially registered crimes depends considerably upon the
reporting behavior of the population. This readiness to report "underlies the
social change and can never be regarded as constant. It contributes to the
increase and decrease in the development of crime” (Kaiser 1988, p. 347).
Reporting behavior is undoubtedly, influenced by attitudes towards the
police force and confidence in the criminal prosecution organs. The low
reporting rate in the NFS, established in our studies, in relation to the
majority of the offences dealt with, is influenced by distinctions in the
various insurance-related provisions. There was a higher reporting rate in
the OFS in relation to theft from vehicles, damage to vehicles, burglary and
robbery. This relates to offences, which are usually covered by insurance.
In order to enforce an insurance claim, in most cases, a report to the police
and appropriate confirmation of this is required.

On the other hand, the citizens of the former GDR are clearly less satisfied
with their police than those in the former FRG. This could lead to differen-
ces in the rate of reporting. Every third citizen of the GDR (31.1 %),
assumed for the period before the opening of the borders that the work of
the police was very good or good. For the period after 9. November 1989,
these impressions were represented to merely every fourth citizen (25.3 %).
No fewer than 16.7 % estimate for this period the work of the police to be
fairly bad or very bad. This may relate to the fact that because of the political
changes, the police were very unsure and their work was less efficient during
this period of great uncertainty and concem. In addition, a political incrimi-
nation of the police apparatus of the former GDR, in particular the key
positions in the police force, has more clearly come to light and could be
more openly discussed. Zinycz and Hahn (1991, p. 189) point for example
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to the fact that the "criminal police work... in the past... was most of all
politically motivated and directed. The relationship of the citizens in the
former GDR to the police, was and is not free from pressures.” (p. 190). In
the OFS in contrast, there is relatively high satisfaction amongst the popu-
lation with the police. More than the half (52.0 %) assess the work of the
police to be good or very good. Merely 3.8 % assess the police work to be
fairly bad or very bad.

Due to the subjectively felt increase in the number of crimes by the NFS
citizens, an increase in the fear of crime can be expected. The fact that
subsequent to the study of van Dijk et al. (1990), the area of fear of crime,
which appears as a very complex issue (see Arnold 1984), can only be
indirectly investigated in our study, means that only a few statements in this
respect can be made. More inhabitants of the NFS (17.3 %) estimate the
vicinity of their home to be fairly unsafe or very unsafe in comparison to
those in the OFS (13.0 %). Particularly in the NFS, a clear connection
between the status of the victim and feelings of safety within the vicinity of
the home can be seen. The more severe the victimization, respectively the
stronger the offender’s invasion in the private spheres of the victim, namely
direct (physical) injury or damage, the more unsafety of the vicinity of the
home is assessed and fear of crime is is accordingly higher. 77.0 % of
victims of means of conveyance regard the vicinity of the home as being
very safe or fairly safe. In relation to victims of property offences this figure
is merely 68.7 % and in relation to victims of offenses against a person,
62.5 %. In the OFS, the distinctions appear less evident. These results
correspond with the results of other victim studies (see above).

A "wave of narcotics” is again and again reported in the press, as
spreading into the new federal states. OQur results show that the citizens of
the NFS at least until now, had less contact with illegal drugs namely direct
observation, in comparison with the OFS. Alcohol is estimated to be more
influential as a cause of the commission of crime, in the NFES. 85.7 % are
of the view that alcohol plays a very large or a large role in relation to the
occurence of crime. In the Western states, the number of those questioned
in this respect corresponded merely to 75.3 %. More high-proof alcohol was
consumed in the former GDR than in the former FRG. According to Miiller
(1991, p. 48) alcohol "can be said to be drug number one in this area with
complete justification”.

The comparative victim study carried out by us, introduced a magnitude
of interesting results, which allows insight into the structure of crime and
processes of victimization. Only a number of aspects can be addressed here
and a limited insight into the extensive results given. Other research works
within the area of the Eastern block states, could on the one hand be
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confirmed and supplemented, and on the other hand interesting distinctions
could be produced. For example Kurleto and Blachut (1977) established in
their study into unreported theft of private property in 1976 in Krakau
(Poland) that no fewer than 25.2 % of the persons questioned, confirmed
having been a victim of theft within the last three years before the period
of the inquiry. We can compare this with our inquiry in the NFS, where
"merely” 5.1 % of the persons questioned confirmed having been the victim
of a theft within the last 5 years (OFS: 7.1 %). This illustrates a very high
victim rate in Poland. Wojrycka (1979) established in his study of office
workers from all parts of Poland, in relation to a study of theft, that 47.7 %
had been victims of theft at least on one occasion since they were 17. These
results point to a much higher rate of theft in Poland in comparison for
example to the Federal Republic of Germany (see summary in Arnold &
Korinek 1985). The international Victim Survey confirmed this result: In
this survey, Warsaw in comparison to cities with over 100,000 inhabitants
from other countries, including the USA, Canada, Australia and Western
Europe, had the highest victim rate for 1988 (13.4 %). The same applies to
pickpocketing (13.0 %). (Western Europe: theft = 5.8 %; pickpocketing
= 3.3 %) (see van Dijk et al. 1990, p. 44).

The presented victim studies, between the old and new federal states - the
first of its form - introduced many interesting results of which only a few
can be illustrated here. The fact that there are many radical changes and
developments in progress in the new federal states, suggests that comparable
inquiries and studies should be carried out at regular intervals in order to
gain more insight into the relationship between social conditions and the
development of criminal behavior and the dealing with such behavior.
Empirical criminology has a unique chance to further its knowledge as a
direct result from the "natural experiment” of the unity of the two German
states.

4, Summary

In the 70ies the victims of crime were rediscovered worldwide. As part
of the increasing number of victimological research in numerous countries
more victim surveys were carried out. A first worldwide victim survey was
directed by the Dutch Ministry of Justice in 17 States. Amongst others, data
was collected from Warsaw, too. At an earlier date, victim studies had
already been carried out in Poland. Their results are on the whole identical
with those of corresponding western studies. In the FRG, especially the MPI
for Criminal Law in Freiburg had already carried out victim studies, since
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the 70ies. In the early 80ies, an international comparative study with
Texas/USA as a western State and Hungary as a socialist State was carried
out.

The unification of the two German States and particularly the increasing
approach of the Eastern Block to the western industrial nations have helped
to move corresponding comparative criminological-victimological studies
into the centre of interest. The unification of the former GDR with the FRG
offered the chance to record the effect of political changes upon crime
development by means of comparative victim research. At an early stage,
the MPI together with the German Federal Bureau of Investigation (BKA)
in Wiesbaden decided to carry out a first large victim survey in the two parts
of Germany. In order to guarantee comparability with the worldwide victim
survey, the method of collecting data in the latter was mainly adopted. In
the second half of 1990, in the former GDR, N = 4,999 and in the former
FRG N = 2,027 randomly chosen persons above the age of 14 were inter-
viewed by a commercial poll institute. The response rate was relatively high:
74.6 % in the new federal states (NFS) and 70.1 % in the old federal states
(OFS). Information was asked as to 11 types of offences: 1. theft of cars, 2.
theft from cars, 3. vandalism to cars, 4. theft of motorcycles, 5. theft of
bicycles, 6. burglary, 7. attempted burglary, 8. robbery, 9. theft of personal
property, 10. sexual assault and 11. assault or threatening.

First results are reported as to frequency of crime and assessment of crime
development, reporting behavior, satisfaction with the police, fear of crime
and illegal drugs and alcohol. Victimization rates are 4.4 % lower in the
NFS compared to the OFS. With regard to the single offences, the victimi-
zation rate is higher in the former GDR for theft of motorcycles, theft of
bicycles and attempted burglary. The citizens of the NFS suppose that the
crime rate will rise significantly after the opening of the border. In the NFS,
crimes are less frequently reported than in the OFS. In the NFS, satisfaction
with the police was much lower, before the opening of the border as well
as afterwards. In the NES fear of crime is slightly higher than in the OFS.
Victims of (serious) crimes were recorded obviously to be more anxious
than those of less serious crimes or non-victims. Illegal drugs (still) play a
more minor role than in the OFS, however the significance of alcohol in the
commission of crime is estimated to be more important in the NFS than in
the OFS. Finally, the results are discussed within the background of inter-
national research results.
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5. Tables and Diagrams

Table 1: Response Ratas
(Comparison NFS/OFS)

Composition of the sample NF'S OFS

N + N %
Gross sample 7500 100,0 3360 100,0
non-relevant missings 799 10,7 470 13,9
including:
address not found 27 0,4 54 1,6
dwellings uninhablited - - 61 1,8
no target person in household 5 0,1 84 2,5
not treated sample—-points or 719 9,6 223 6,6
singular addresses
other reasons for missings 48 0,6 48 1,4
adjusted sample 6701 100,0 2890 100,0
relevant missings 1681 25,1 860 23,8
including:
nobody at home 335 5,0 182 6,3
target person in spite of 215 3,2 122 4,2
several trials not met
target person ill 173 2,6 53 1,9
household refuses 390 5,8 205 7,1
target realized but respondent 120 1,8 64 2,2
not available during fieldwork
target person refuses 448 6,7 234 8,1
realized interviews 5020 74,9 2030 70,2
not useable interviews 21 0,3 3 0,1
completed interviews 4999 74,6 20217 79,1

Apart from non-relevant missings, the basis of calculation always refers to the
adjusted sample.

OFS/NFS = old/new federal states
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Table 2: Age

(Comparison NFS/OFS)

Age NF'S OFS
N % N %
14 - 17 years 209 4,2 52 2,6
18 - 24 years 459 9,2 195 9,6
25 - 44 years 1968 39,4 832 41,0
45 - 59 years 1239 24,8 465 22,9
€60 - 64 years 361 7,2 135 6,7
65 years and older 763 15,3 348 17,2
Total 4999 100,0 2027 100,0
Significance Chi? = 17,43 df = 5 p < .01 *»
OFS/NFS = old/new federal states
Table 3: Gender
(Comparison NFS/OFS)
Gander
Total male femala
N N % N %
NF'S 4999 2356 47,1 2643 52,9
OFS 2027 971 47,9 1056 52,1
Significance Chi? = 0,35 df = 1 p = .56 n.s.
OFS/NFS = old/new federal states
Table 4: Victimization in comparison NFS - OFS
Total Non-Victims Victims
N % N % N $
NFS 4999 100 3591 71,8 1408 28,2
OFS 2027 100 1366 67,4 661 32,6
Significance Chi? = 13,71 df = 1 p < .01 **
OFS/NFS = old/new federal states
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Table 5: Victimization in each kind of
offence 1986-1990 (NFS/OFS)

Victimi- | Victimi-
Offence zation zation
no yes
N 1] N 3

Theft of NFS 3179 99,6 13 0,4
cars’ OFS 1551 98,8 19 1,2
Thaft from NF'S 2949 92,4 243 7,6
cars® OFS 1402 89,6 163 10,4
Vandalism NFS 2871 89,9 321 10,1
to cars' OFS 1346 85,5 229 14,5
Theft of NFS 1200 92,7 95 7,3
motorcycles' OFS 194 93,7 13 6,3
Theft of NFS 3149 85,1 551 14,9
bicycles’ OFS 1220 85,7 204 14,3
Burglary NFS 4894 97,9 105 2,1
OFS 1977 97,5 50 2,5

attemptad NFS 4889 97,8 110 2,2
burglary OFS 1993 98,3 34 1,7
Robbary NFS 4962 99,3 37 0,7
OFS 1993 94,3 34 1,7

Theft of par— |NFS 4744 94,9 255 5,1
sonal property {OFS 1883 92,9 144 7,1
Sexual NFS 2588 97,9 55 2,1
incidents” OFS 1014 96,0 42 4,0
Assaults/ NFS 4838 96,5 161 3,2
thraats OFS 1943 95,9 84 4,1

lonly households which owns vehicles
*only women
OFS/NFS = old/new federal states

Multiple responses over all kind of offences are possible, but for each kind of
offence only one victimization is taken into account.
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Table 6: Multiple victimization per victim

(Comparison NFS/OFS)

Number of NFS OFS
victimization
N $+ N %
1 time 1012 71,9 422 63,8
2 times 286 20,3 154 23,3
3 times and more 110 7,8 85 12,9
Significance Chi? = 18,23 df = p < .01 **
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Table 10: Criminality in the new federal states before
and after the 9. November 1989
Estimation from respondents of the NFS

before 9.Nov. 1989 after 9.Nov. 1989
N 3 N 3
remained the same 2325 53,0 1035 22,8
increased 1653 37,7 3220 71,1
decreased 79 1,8 32 0,7
there is no criminality 327 7,5 244 5,4
Total 4384 100,0 4541 100,0
Significance Chi? = 3194.25 df = 9 p < .01 "

Table 11: Criminality in future
Estimation of criminality since the beginning
of the fieldwork (September 1990)

NF'S OFS
N 4 N $
will remain the same 475 10,3 691 40,5
will increase 3988 86,8 918 53,7
will decrease 62 1,3 45 2,6
there is no criminality 68 1,5 54 3,2
Total 4593 100,0 1708 100, 0
8ignificance Chi? = 815.43 df = 3 p < .01 "
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Table 12: Comparison of offence categories
Survey — Criminal Statistics of the Police

(PKS)

Survey

Criminal Statistics

Theft of cars

—-Theft of cars including unauthorized
use (without attempts)

Theft from cars

—Theft in/from cars
~Theft at cars
{without attempts)

Vandalism to cars

-Damage of property on cars
{without attempts)

Theft of motorcycles

-Theft of motorcycles
(without attempts)

Theft of bicycles

-Theft of bicycles
{(without attempts)

Burglary

-Theft in/from housing spaces
{including attempts)

Robbery/attempted robbery

-Robbery of drivers
~Robbery after drinking
-Robbery of handbags
-other robberies on streets, ways or
places
-Robbery for getting narcotics
-Robberies in dwellings
{including attempts)

Theft of personal property

-Theft from restaurants, canteens,
hotels and boarding—houses

-Theft from lofts, cellars and
laundries

-Pickpocketing
(without attempts)

Sexual incidents

-Offences against sexual self-deter-
mination with using force or utili-
zation of a condition of dependence
{without attempts)

Assaults/threats

-dangerous and grievous bodily injury
as well as poisoning

-Maltreatment of charges without mal-
treatment of children

—intentional minor bodily injury
(without attempts)
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Table 14: Satisfaction with the police referring to
repression of criminality (NFS/OFS)

satisfaction NBL before 9. NBL after 9. OFS

with November 1989 | November 1989

the police . N N . N .

very well 200 4,1 136 2,8 149 7,7

wall 1309 27,0 1078 22,5 859 44,3

quite well 1464 30,2 1422 29,6 615 31,8

not so well 1257 25,9 1361 28,4 241 12,4

quite bad 398 8,2 531 11,1 48 2,5

very bad 225 4,6 269 5,6 25 1,3

Total 4853 100, 0 4797 100, 0 1937 100,0
Table 15: Estimation of the security of the home area

(NFS/OFS)
NFS OFS
N 3 N %

vary secure 587 11,8 281 13,9

quite secure 3533 71,0 1480 73,1

quite insecure 775 15,6 242 12,0

very insecure 84 1,7 21 1,0

Total 4979 100,0 2024 100,0

Significance chi? = 22.99 df = 3 p < .01
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Table 18: Acquaintance of persons experienced in drugs

(NFS/OFS)
NFS OFS
N % N %
knowing 1 person 64 1,3 112 55
knowing several persons 56 1,1 215 10,6
not personal, only from 224 4,5 270 13,4
hearing
naeither nor 4640 93,1 1423 70,4
Total 4984 100,0 2020 100,0
Significance Chi? = 686,14 df = 3 p < .01 *
Paersonal observation of drug activities (NFS/OFS)
NFS OFS
N $ N %
yes 100 2,0 155 7,7
no 4848 98,0 1863 92,3
Total 4948 100,0 2018 100,0
Significance Chi? = 130.2 df = 1 p <01

Table 19: Estimation of the difficulty to get drugs

(NFS/OFS)
NFS OF S
N 4 N 4

quite easy 526 10,6 685 33,9
quite difficult 2147 43,1 351 17,3
don’t know 2307 46,3 986 48,8
Total 4980 100,0 2022 100,0
Significance Chi? = 732.30 df = 1 p < .0l "
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Table 20: Criminality and the role of alcohol (NFS/OFS)

NFS OF'S
N 1 N %
very important 1410 31,5 397 22,9
important 2428 54,2 908 52,4
little 545 12,2 366 21,1
very little 99 2,2 61 3,5
Total 4482 100,0 1732 100,0
Significance Chi? = 108.98 df = p < .01 "
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Figuré 1: Victimization in ComParison
NFS / OFS

Responses to at least one offence

NFS-Total OFs-Total

Non-victims
78 674

(N=4999) (N=2027)

in Parcent

Figure 2: Victimization in each kind of
offence 1986 -1990
Comparison NFS / OFS

Theft of cars * ‘,3

Theft from cars *

Vandalism to cars ¢ ™1 tes

Th. of motorcycles *

s
"3

Thef: of bicycies *

atiempted burglary
Robbery
Theft of pers.prop. 7 |
Sexual incidents B2 NFs (N=4999) |
OFS$ (N=2027)
Assaults/threats '
—
r . /
0 5 10 15 20

Percent

sexual incidents only refers to women
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.Figure 5: Criminality in the new federal
states before and after the
9. Nov. 1989

Estimations from repondents of the new
federal states

remain the same

increased

decreased

no criminality

Percent

B2 Time1 Time II

Time [ : N=4884 Time Il : N=4541
Time I : January 86 - 9.November 89
Time 1I: 9.November 89 - September 90

Figure 6: Criminality in future -
Estimation of Criminality since
the beginnig of the fieldwork
(September 90)

Comparison NFS /OFS

will remain the same
will increase

will decrease

no criminality

new federal states N=4593
old federal states N=1708
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Figure 7: Reporting to the police
Comparison NFS /OFS

Theft of cars

Theft from cars
Vandalism to cars
Theft of motorcycles
Theft of bicycles
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Robbery

Theft of pers.prop.
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120

Figure 8: Satisfaction with the police
in the new federal states -
before (Time I) and after
(Time II) the 9. November 1989
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not so well
quite bad

very bad

50 50

Time II

Time I : N=4853 Time II : N=4797
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Figure 9: Satisfaction with the police
old federal states

very well

well

quite well

not so well

quite bad

N=1937

Figure 10: Estimation of the security
of the home area
Comparison NFS /OFS
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Figure 11: Acquaintance of persons
experienced in drugs
Comparison NFS /OFS

knowing 1 person

knowing several per.

not pers.,only hear.

neither nor

pers. observ.: yes

pers. observ.: no

Presentation of two different vartables
v291 and v292

Figure 12: Estimations of the difficulty to
get drugs .
Comparison NFS /OFS

B NFs (N=4980)

quite easy
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Figure 13: Criminality and the role
of alcohol
Comparison NFS /OFS

very important
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important
po 524
litle
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1. Introduction

As a starting point as well as a background for interpreting the results
reported below, one has to take into account that Hungary has experienced
a tremendous change within its economic, social and political system during
the last decade. Hungary has played a significant role among the (former)
socialist countries in its development towards a western democratic type of
societal system (Halmai 1990; Kiss 1990; Majoras 1990). The process of
change, still going on in eastern European countries, has had its significant
impact on the Hungarian public opinion (Bokor 1991).

This development resulted in the renaming of Hungary as a (democratic)
republic and the corresponding changes with regard to its constitution and
the system of government as well as in democratic elections taking place in
the year 1990.

As Bard (1990a, p. 310) has stated recently, referring to that short period
of change, transformation and peaceful revolution in Hungarian history,
when the old power and authority has already vanished, but the new one
has not been established meanwhile, that the sciences have played a partic-
ular role as never before. This assessment and evaluation holds true for the
legal sciences and to a somewhat minor degree for criminology and vic-
timology too (see Bard 1990b).

To look back somewhat, we may be reminded that Hungary has been
among those socialist countries which has published official statistics about
crime and criminality, that is, police data as well as judicial and prison
statistics, rather detailed in the past (Baldzs 1980; 1985; Kubiak 1985; 1986;
1987). At least for the present, this means: "In Hungary, data about criminal
statistics is accessible in full to everyone" (Vigh 1987, p. 17; see also van
den Berg 1987 with further references).

To give another example: it is not surprising that Hungary has been the
first socialist country to transfer crime data to the Interpol to be published
in its International Crime Statistics (/nterpol 1984; see Arnold & Korinek
1985 with further references; recently with regard to the United Nations
Crime Survey, including Hungarian data, see Pease & Hukkila 1990).

In addition, pioneering work has been achieved within the area of research
into hidden delinquency which at the same time has been the first large scale
victim survey carried out in a socialist country as well as an international



Victimization, Attitudes towards Crime... 101

comparative project (Korinek 1988).1 Some main results of this project will
be reported below. More detailed results have been published elsewhere
(Arnold & Korinek 1985; Arnold 1986; Arnold, Teske & Korinek 1988).

Other research followed, joint projects as well as replication studies, both
with an international comparative perspective (Sajé 1987; Vigh & Tauber
1988/1989; Korinek 1990). The authors will report on such an example too.
It goes without saying, that this article does not cover all of the victim-re-
lated research carried out in Hungary but it is representative of the progress
taking flace in Hungarian criminological as well as victimological re-
search.

Although this research refers to Hungary, some of the results may be
significant and correct for other countries in Eastern Europe (cf. van den
Berg 1987, Bienkowska 1990; Kube & Koch 1990).

2. The International Comparative Victimization Survey

2.1 Method

At the beginning of the 1980s, a replication study parallel to a pre-de-
signed comparative victimization survey carried out (in the state of Baden-
Wiirttemberg) in Germany and (in the state of Texas) in the United States
(see Teske & Arnold, this volume) had been conducted in the city of Pécs
and in the surrounding county of Baranya, south of Hungary. The same
design and methodology including the research instruments have been used
as in the German and the US studies to yield a comparable data set
(Teske & Arnold 1982). In particular and in detail namely, firstly, that a

1 Smaller local victim surveys in a socialist country have been previously
carried out in Poland (see references in Arnold & Korinek 1985), recently a
local one in Warsaw (van Dijk et al. 1990). Joutsen (1989) refers to one in
the Soviet Union and also recently even researchers in the Republic of China
joined the international community of survey users in the social sciences in
carrying out a victim survey themselselves (Chang 1990).

2 Seee.g., Toth 1985, Sajé 1987; Kerezsi 1988; Vdg 1991; in general, see also
the articles in the Research Reviews (on Hungarian Social Sciences granted
by the Government) 'The Complex Analysis of Deviant Behavior on Hun-
gary’ (Project No. 4) edited by 1. Miinich and B. Kolozsi (1989 et seq.); cf.
Szdbone 1982 for an overview on the development of the criminal sciences
in the socialist countries at the beginning of the 1980s.
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representative systematic random sample of the target population has been
drawn, secondly, that data collection has been done by means of a mail
survey (Arnold & Korinek 1985; Arnold et al. 1988).

Used less in the sicial sciences than interviewing, the mail survey ap-
proach has its advantages not only with regard to costs but especially with
regard to standardization which is a crucial fact in international comparative
research. In addition, the difficult task to be solved by respondents of
victimization surveys with regard to memory and recall, that is retrieving
retrospective data with sometimes minor significance, seems to be
favourable in the case of the mail survey method (Arnold 1990).

In the Hungarian study, a total of 3,600 addresses have been selected
yielding a final sample of 2,448 respondents. The response rate of 68.0 %
in Baranya, taking into account that no reminder could have been used in
this survey, has been noteworthy also in comparison to the parallel studies
in Germany (58.8 %) and the United States (72.1 %). The sample sizes of
both latter surveys have been N=3,830 and N=2,000, respectively.

The research instrument, i.e. the questionnaire, included 9 common of-
fence categories, referring to property and violent crimes such as burglary,
theft, assault etc. as well as an open response category, to mention other
victimizations. In addition, fear of crime and criminal justice related issues
have been other focal points besides direct and indirect victimization.

22 Results

Victimization Rates

One of the major research results has been that total victimization rates,
i.e. the prevalence rates, for the reference period (1981) were about the same
in the Hungarian as in the German sample: 23 % and 20 % of the respon-
dents respectively have been classified as victims of one of the offences
asked about. This was an unexpected result because the previous analysis
based on available official crime statistics suggested a ratio of roughly
between 1:5 and 1:2 depending on the source of information, whether it was
police or judicial statistics, thereby showing the German society to be the
one more burdened by crime (more detailed Arnold & Korinek 1985).

In general, this significant result has been confirmed by more detailed
analysis within specific offence categories (see Table 1). With the exception
of vandalism and arson, the Hungarian sample produced higher prevalence
as well as incidence rates than the German one for most types of offences.
In addition, the prevalence rate in the German study was somewhat higher
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with regard to assault with a weapon. Although the figures for some of the
offence categories are too small to be reliable, the overall picture shows
surprisingly an equivalent picture, at least with regard to extent and
frequency of victimization, i.e. the quantitative aspects of the crime burden
described (see Sajé 1989 with reference to a victimization survey in
Budapest).

Table 1: Victims in the reference period according to offences (1981)

Baranya/Hungary Baden-Wiirttemberg/

FRG
burglary 3.1% 1.5%
motor vehicle theft 3.2% 1.8%
other theft 11.9% ‘ 7.2%
robbery 0.5% 0.3%
assault with weapon 0.5% 0.8%
assault with body o 2.9% 1.6%
rape’ 1.4% 0.6%
arson 0.0% 0.2%
vandalism 7.8% 8.9%
other offences 1.3% 1.1%
total™ 23.1% 20.2%

.
women only
™ multiple responses

Seriousness and Reporting of Victimizations

Further analysis suggested that differences to some degree may exist with
regard to the significance of the single victimizations reported, ie. the
seriousness of the events suffered by the victims. For example, for property
related offences, such as theft and vandalism, it could be shown, that the
amount of financial loss suffered is smaller in Hungary than in Germany.
The assumption that more trivial victimization events were reported in the
Hungarian survey is supported in additon, by the analysis of reasons for
non-reporting a crime. In total, 56 % of the Hungarians mentioned the
insignificance of the damage or injury suffered as the major reason for
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non-reporting compared to 32 % in Germany where this reason has been
the second important one mentioned according to frequency. On the con-
trary, the results were different with regard to the evaluation of the effec-
tiveness of the respective prosecution authorities, namely the success rate in
detecting crimes. In Germany, 44 % alleged the low expection with regard
to a successful detection of the crime as the major reason for non-reporting
the victimization event, compared to 13 % in Hungary. In total, Hungarian
respondents did not report 76 % of the victimizations mentioned to the
police, whereas the non-reporting rate was somewhat lower in Germany
(58 %).

Victimization in Lifelong Perspective

An interesting result came up when analyzing the victim rate, i.e. the
prevalence rate, in a lifetime perspective. In total, 46 % in the German
sample compared to 41 % in the Hungarian have been a victim of a crime
during their lifetime up to the time of the survey. This shift towards a higher
burden of crime victimization in a lifelong perspective in the German sample
increased in magnitude when a differentiation with regard to reference
period was made (see Table 2).

Table 2: Victims of crime according to different reference periods

Baranya/ Baden-
Hungary Wiirttemberg/
FRG

Victims in 1981 only (first time ever) 12.7% 7.4%
Victims in 1981 and previously 10.4% 12.8%
Victims only previous to 1981 18.0% 25.6%
Total victims in 1981 23.1% 20.2%
Total victims previous to 1981 28.4% 38.6%
Total victims during lifetime 41.1% 45.8%

When asked as to victimizations prior to the one year reference period,
i.e. the year previous to the time of the execution of the survey, the
proportion of victims in the Hungarian sample totalled 28 %, whereas the
corresponding German group totalled 39 % of the sample. Further, an even
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more differentiated classification supports the result through its divergence
as to size of the groups of former victims. Those respondents who had been
victimized exclusively previous to the reference period constituted 18 % in
Hungary and 26 % in Germany. Put in another way: Whereas the victim
rates for 1981, irrespective of previous victimizations, were 23% and 20%,
those victimized in the reference period for the first time in their life
constitute 13 % and 7 % in Hungary and Germany, respectively (Ar-
nold & Korinek 1985).

Victimization Rates and Crime Development

The results in Baranya/Hungary with regard to victimizations could be
seen as an indication of an increasing crime rate prior to the time of the
survey, a result which was later supported by the official statistics of the
years following the survey. Such an early supposition was confirmed espe-
cially with regard to (non-violent and violent) property offences, such as
theft, burglary or robbery which, at least as regards to Hungarian standards,
increased significantly through the 1980s up to now, so that criminal
prosecution authorities as well as politicians have likewise been alarmed.
To quote Vigh (1987, p. 157): "...a significant rise in crime began in the
early 1980°s". Already previously, also Vigh (1984, p. 219) made reference
to the "increase in crime, deterioration of public security, fear of crime” in
Hungary. To sketch the crime development in this period according to
official statistics: from 1979 to 1989, the crime rate, i.e., the number of
crimes per 100,000 inhabitants, increased from 1,171 to 2,129 which equals
82%. At the same time the proportion of crimes (vs. misdemeanours)
increased from 28% to 40% and the clearance rate decreased from 74% to
50%. In this view, the victim survey has had the potential of a criminal
policy relevant (social indicator) function without any doubt.

A tremendous rise in crime at the beginning of the 1990s has been noted
recently by Hungarian officials who reported an increase in criminal of-
fences of 47% (crimes 68% and misdemeanours 34%) compared to the

3 Further, partly different, also partly contradictory descriptions and assess-
ments from inside and outside Hungary of the development of crime and
criminal justice-related issues in Hungary through the 1980s are indicated in
the reference list (see e.g., Csalay & Sziki, 1989; Déri 1988; Gédiny 1981,
Gonczol 1984; Gyorgi & Lammich 1888; Kiraly 1985; Lammich & Nagy
1985; Nagy 1990; Résza 1986; Sajé 1987; Toth 1985; Vag 1991; with regard
to a developmental overview see especially Vigh 1983; 1984; 1985; 1987,
recently also Racz 1990; Kube & Koch 1990; Lammich 1990); with a focus
on drug-related crime see Lévai 1990.
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Table 3; Fear of and concern about crime - different indicators

Baranya/ Baden-
Hungary Wiirttemberg/
FRG
Fear of walking alone at night within
one kilometer from home - yes 43.3% 44.4%
Fear of walking alone at night within
100 meters of home - yes 22.6% 17.3%
Fear of walking alone during
daytime at a certain place in the
community - yes 8.4% 8.2%
Fear of being alone at night in home
- (at least sometimes) 45.4% 31.6%
thereof: always 7.0% 1.0%
most of the time 4.2% 2.0%
sometimes 34.2% 28.5%
Safety of residential area: not safe 3.4% 3.7%
less safe 8.4% 5.7%
moderate safe 36.5% 25.2%
rather safe . 34.2% 55.8%
very safe 17.5% 9.5%
Community crime problem -
past 3 years: better 14,7% 4.7%
about the same 58.6% 63.3%
worse 26.7% 32.0%
National crime problem -
past 3 years: better 11.1% 2.4%
about the same 32.0% 16.1%
worse 57.0% 81.5%
Community crime problem -
future 3 years: better 25.9% 3.8%
about the same 58.3% 60.3%
worse 15.8% 35.9%
National crime problem -
future 3 years: Dbetter 29.3% 3.0%
about the same 39.5% 17.6%
worse 31.1% 79.3%
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previous year (Magyar Nemzet, 29.12.1990, quoted in Recht in Ost und West
1991, 35, p.83). More or less similar developments in this period of
transition and change are reported for other (former or actual socialist)
countries in eastern Europe (van den Berg 1987; Bienkowska 1991; Kube
& Koch 1990), even for the Soviet Union (/vanov 1991).

Fear of Crime and Related Issues

Another important research topic of the study has been fear of, and
concern about, crime as consequences of victimization and crime. To
mention but one major result: Whereas a common measure of fear of crime,
namely, being afraid to walk alone at night in one’s neighborhood, showed
a similar picture in both countries corresponding to the victimization rates,
results based on alternative fear indicators as well as those measures indi-
cating worry and concern about crime differed to some extent (see Table 3).

For example, asked about their victimization expectations, i.e., asking the
respondents if they felt that they might become a victim of crime within the
next year, a result emerged which showed a picture more favourable to the
Hungarian situation compared to the German (see Table 4).

Table 4: Victimization expectations during the next 12 months according to
offences (1981)

Baden-Wiirttemberg/ Baranya/Hungary
FRG
burglary 15.3% 5.8%
motor vehicle theft 20.8% 6.9%
other theft 16.8% 12.6%
robbery 6.4% 1.6%
assault with weapon 6.5% 0.9%
assault with body 11.1% 5.1%
rape 5.2% 2.9%
vandalism 23.2% 7.6%
other offences 2.1% 0.2%
total 37.2% 25.4%

* multiple responses
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In total, i.e. averaged over all offence categories, a only quarter of the
Hungarian sample (25 %) as opposed to more than a third in the German
(37 %) are plagued with victimization expectations with regard to various
offences. (This result would be less surprising according to a prognosis
based only on the official data mentioned.) Detailed analysis differentiating
according to offence type supported the overall result. It is supposed, that
this result points to the considerable burden caused by crime through indirect
victimization within the German society. This interpretation was based on
assumptions with regard to effects of vicarious victimization, especially
media influences and knowledge of crime victims. A basic assessment with
regard to this result has been, that the Hungarians’ perception of the threat
of real crime based on the comparison of recent victimization rates and
expected victimizations was somewhat closer in accordance with reality than
those of the German respondents (compare Table 4 and Table 1 with regard
to the totals as well as the single offences). More precisely, this holds true
for the cognitive aspect of the fear of crime complex whereas there is less
difference with regard to the emotional aspect, indicated by common fear
of crime indicators (see again Table 3; cf. Arnold 1986; Arnold,
Teske & Korinek 1988).

Attitudes towards Criminal Justice Issues

A third focus of the research was attitudes of the public, for example,
towards the criminal justice system, i.e., the police, the courts and the
prisons respectively (see Table 5).

Table 5: Evaluation of the criminal justice system - Proportion of respondents
giving positive judgement

Baden-Wiirttemberg/ Baranya/Hungary
FRG
local police 40.6% 28.8%
courts 48.4% 42.4%
prisons 16.2% 18.9%

To summarize a few of results: respondents of both nations were in
agreement as to their critical view of the effectiveness of the prison system
in rehabilitating offenders, the Germans being even somewhat more scepti-
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cal. There was a greater distinction in the evaluation in the respective
samples with regard to the police and the courts. In contrast to the prisons,
the work of the courts was evaluated more favourably. The result was even
more favourable among the Germans. The ratings for the job done by the
police in the community is somewhat in between, i.e. above those for the
prisons and below those for the courts, but diverging in the respective
nations, Hungarians being more sceptical. The latter may be another reason
why the reporting rate in Hungary, as already mentioned above, is lower
compared to Germany (Arnold 1986; Arnold, Teske & Korinek 1988).

The critical attitude of Hungarians towards their police is not simply an
expression of (relatively) lower punitiveness compared to the Germans. It
can be supposed that it is more a traditionally and historically developed
criticism of the holder and machinery of power and their immediate execu-
tive bodies in this society.

Other crime policy-related items included in the questionnaire, e.g. on
capital punishment, probation/parole etc., suggest a cautious and guarded
interpretation with regard to punitiveness in the respective nations. For
example, the issue of the importance of different functions served by
prisons, which were also indicators of the purposes of sanctions supported
by the respondents, vividly showed that the results as to punitiveness are
somewhat manifold (see Table 6).

Respondents in both nations attached the most importance to rehabilita-
tion as a main prison function. The other, more repressive and punitive
aspects (of the purposes of sanctions) were mentioned as being important
too, although to a lesser extent. The two samples correspond as to the rated
prison functions most closely with regard to punishment and differed to a
greater extent in relation to incapacitation, i.e. isolating criminals from
society, and, secondly, deterrence, i.e. to serve as an example to keep people
from committing crimes. No easy conclusion can be reached with regard to
punitiveness in the respective nations from this data. On the one hand,
Hungarians regard punishment and deterrence as less important than Ger-
mans, i.e. are less punitive in this perspective, and on the other hand they
support incapacitation rather strongly and are also comparatively less in
favour of rehabilitation. Although Germans may be as punitive as Hungar-
ians, the latter seem to be more sceptical with regard to the influence that
may be put by the criminal justice system upon the actual and potential
offender.
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Tab.6: Importance of different prison functions

Baranya/ Baden-
Hungary Wiirttemberg/
FRG
Rehabilitation
very important 81.9% 89.5%
somewhat important 16.9% 9.5%
not important 1.2% 1.0%
Punishment
very important 61.9% 65.0%
somewhat important 34.9% 30.3%
not important 3.3% 4.7%
Deterrence’
very important 59.3% 69.8%
somehat important 30.6% 22.0%
not important 10.1% 8.2%
Incapacitation®
very important 55.9% 37.2%
somewhat important 29.0% 39.0%
not important 15.0% 23.8%

T serve as an example to keep people from committing crimes

’Keeping criminals away from the society
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3. Attitudes towards Restitution in Comparison

3.1 Method

A second survey conducted by the Hungarian author as a partial replica-
tion of study carried out in Hamburg/FRG in 1984 therefore had a compara-
tive perspective, too (Sessar et al. 1986). The comparative aspect of this
study focused on the public attitude towards restitution and their willingness
to replace criminal proceedings and punishment by private conflict resolu-
tion (with or without the assistance of a mediator). The concepts of com-
pensation, restitution or victim-offender reconciliation are rather new issues
under discussion in the Hungarian scientific community, i.e. the legal
experts, even less well known among the public (Sajé 1987). In addition to
this new topic, data on victimization and feelings of safety as well as various
attitudinal aspects related to crime and criminal justice have been gathered
again.

Three different samples have been drawn in the area of Pécs. First, a
systematic random sample of the general population has been drawn at the
local registration office for residents. The size of this sample was N = 1,700.
A second sample was drawn from a frame won of officially known and
registered victims of crime, i.e. citizens who as victims have reported an
offence during the previous year. The size of this group was N = 500. And
a third group added was a sample of law students, the size of which was
N = 100. As in the earlier study reported above, data collection was done
again by means of a mail survey. The response rates in this new study have
been to some extent less satisfactory than before, although not lower than
in the respective German study (Korinek 1990). In Hamburg, the sample
size was N = 4,400 and the adjusted return rate 44 % (Sessar et al. 1986).
In detail, the response rates for the Pécs studies have been 54 %, 38 % and
53 %, respectively. Interestingly, the sample of known victims had the
lowest response rate.
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3.2. Results

Punitiveness: Acceptance of Reconciliation vs. Preference of
Punishment

One focus of the study was the acceptance of restitution or reconciliation
in addition to or instead of a punishment, as has been already mentioned.
With the intention of measuring this acceptance, the survey instrument
included descriptions of 14 hypothetical offences with a varying degree of
seriousness and a corresponding response category which proposed 5
possible forms of reaction to the crimes. These alternatives formed a scale
which had an ascending degree of punitiveness or, put in another way, a
scale of descending acceptance of restitution or reconciliation. The options
to be chosen with regard to punishment or restitution as possible responses
or reactions to the criminal situations described in the questionnaire, were
as follows:

A. Private agreement of victim and offender on restitution or reconcilia-
tion (help of a mediator possible)

B. Victim-offender agreement on restitution/reconciliation mediated by
an officially appointed person

C. Victim-offender agreement on restitution initiated by the criminal
Jjustice system and supervised by an official

D. Punishiment to be mitigated or dispensed with after provision of
restitution

E. Punishment without consideration of restitution being provided

As a general result, the respondents in Pécs seemed to be more punitive
than those in Hamburg. Averaged over all 14 cases (crime situations), more
than half (55 %) in Pécs preferred a penal sanction, i.e. punishment, com-
pared to less than half in Hamburg (40 %), where the majority accepted
restitution instead of punishment (see Table 7). As can be shown, the
difference is largest for the harshest reaction. Overall, 36 % of the Hungar-
ian respondents preferred the offender to be punished, even if he provided
restitution for the victim. In addition, in their view, the punishment should
not be reduced or dispensed with. In the German sample only 21 %, on
average, preferred this reaction. Differentiated according to the specific
crime cases, the discrepancy and divergence is even greater in favour of a
demand for harsher punishment in the Hungarian sample (Korinek 1990;
Boers & Sessar 1991).
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Another result to be mentioned, was that personal victimization ex-
perience was of relatively minor significance with regard to punitiveness in
Pécs as well as in Hamburg. Victims as opposed to the general population,
especially non-victims, showed hardly any distinction in their acceptance of
restitution (see also Sajé 1987 with comparable results.) Over all cases, the
responses of both groups, victims and non-victims, were rather similar.

To report a final result with regard to the punitiveness in the attitudes of
the Hungarian public: Respondents were asked as to their general attitudes
towards crime and crimnality, to choose among 5 alternatives the one which
came closest to their own attitude. The following result emerged: 46 % of
the respondents favoured "punishment with greater harshness" and another
16 % "punishment even if" there was no specific or general deterrent effect,
i.e. "crime will not be reduced” through sanctioning. A more moderate view
which supported "tolerance towards a strict societal control by the re-
sponsible authorities of the criminal justice body" was taken up by 12 % of
the sample. Further 23 % of the respondents favoured "reasonable rehabil-
itation of offenders” and 4 % decided upon an "acceptance of crime as a
drawback to societal development”.

Criminal Victimization

Although not a major issue, the measurement of the prevalence of
victimization in the sample was of interest again in this survey, e.g. with
regard to punitiveness as has been mentioned above. Asked about the most
severe victimization ever suffered, 57 % reported having been a victim of
crime before. Victimizations most often reported were in the category of
theft (17 % - not including burglary) and vandalism (14 %), a large part of
both were related to cars and bicycles. Damaging a car or bicycle was the
single offence most often named (12 %), followed by simple theft (9 %)
and burglary (5 %). Crimes of violence, such as assault and attacks (8 %)
or theft with force and robbery (2 %) as well as sexual crimes, such as rape
and sexual molestation (2 %) were reported to a lesser extent. White-collar
crimes (5 %) and other offences (2 %) made up the rest (sce also for the
victimization rates in Budapest Sajé 1989).

Reporting of Crime Victimization

With regard to reporting of these victimizations, 55 % of the victims did

- not notify the police, 38 % of the victims reported the offence and another
7 % were reported by someone else. Within offence categories, the non-re-
porting rate differed considerably between a robbery (14 %) and burglary
(19 %) on one side, and "indecent assault (touching)" (100 %) on the other
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side. The rates of non-reporting for some of the other offences were as
follows: completed or attempted rape, 43 % and 60 % respectively, simple
assault and assault with a weapon 57 % and 37 % respectively, simple theft
and bicycle theft 56 % and 41 % respectively, vandalism and damaging of
a car or bicycle 65 % and 72 % respectively.

Fear of Crime and Related Issues

Finally, data on feelings of insecurity and the perceived likelihood of
victimization have been gathered as a necessary and significant complemen-
tary part of the victimization data have been, too. Respondents had to
evaluate safety in the streets nowadays compared to the past. The majority
(44 %) did not recognize any difference between the past and the present,
while another large group (39 %) regarded the past as being safer than today,
in contrast to about a sixth (17 %) who assessed the past as less safe than
today. Accordingly, three quarters (75 %) of the respondents felt rather or
very secure after dark (46 % and 28 %, respectively), a quarter felt some-
what or very insecure (18 % and 8 %, respectively).

Asked about the perceived likelihood of becoming a victim in the neigh-
borhood, "less likely” was the response most often named, in the case of
robbery (59 %), theft (53 %), assault (50 %), threat (43 %) and sexual
molestation (43 %) and "unlikely" for rape (73 %) and murder (68 %). To
mention for comparative: The most frequent response category chosen in
regard to traffic accidents was "less likely" (54 %).

Vicarious Victimization

Knowledge of victims of crime, because of its significance in relation to
fear of crime, was another issue in the survey. The respondents had to
answer a question about victims of crimes among their acquaintances. The
majority reported knowing a victim of theft (46 %) and a surprising high
number (43 %) named a victim of sexual molestation among the acquain-
tances. The figures were lower (and respectively equal) for robbery, assault
and traffic accidents (18 % each) as well as rape and murder (3 % each).

As a final (statistical) test showed that there is quite a significant relation-
ship between the perceived likelihood of becoming a victim and knowing a
victim of crime which yields notable correlation (association) coefficients
with regard to threat (of violence), sexual molestations, and theft (.41, .38,
.38, respectively), pointing to the relevance of vicarious victimization for
the genesis of fear of crime. The relationship (according to Pearson’s
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Contingency Coefficient) was weakest for murder (.12) and somewhat in
between for robbery and assault (.28, each) as well as rape and traffic
accidents (.24, each; all values highly significant; p< .001; df = 3).

4. Summary

It was the intention of this article to report on some of the results of two
surveys which were carried out in Hungary in the last decade focusing on
victim-related issues, one of which was the first large-scale victim survey
in a (former) socialist country.

The empirical data presented has been a selection but representative of
the whole. Large parts of the empirical data presented have been compara-
tive in nature.

To name but a few significant results: The victimization rate in Hungary
was higher than expected according to national as well as international
views. The extent of unreported crime seemed to be considerable especially
with regard to minor offences. This result was in contrast to expectations of
representatives and advocates of the former socialist ideology, although it
was supported largely by the crime development in the years following the
survey. According to our data, the victimizations in the Hungarian sample
have been to some degree less serious in nature as are the consequences of
these crimes, speaking in terms of fear of crime. The burden of crime in the
Hungary was therefore expected to be somewhat lower compared to other
western European countries, although signs of alarm and indicators of a
critical development could be detected.

With regard to their criminal justice related attitudes, the Hungarians
seem to be rather punitive and oriented toward traditional values. But the
rapid change currently going on in this society in transition, will have its
influence and impact, as further research will have to prove. To finish with
a last example which has a victimological implication itself: At the end of
1990, the Hungarian constitutional court declared capital punishment to be
unconstitutional and repealed the corresponding provisions in the Hungarian
penal code (MK Nr. 107/1990; Magyar Nemzet, 25.10.1990, quoted in Recht
in Ost und West 1991, 35, p. 20 et seq).
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1. Survey

The study presented here records the victimization and incidence of
delinquency of law students in the Federal Republic of Germany (Miinster),
Austria (Graz) and Switzerland (Ziirich). Offender and victim questionnaires
were combined in order to analyze the connections between the incidence
of delinquency and both criminal and non-criminal victim situations which
could be interpreted in the sense of the lifestyle concept (for details see
Gottfredson 1981). With respect to criminally relevant victimization, we
also recorded the reporting practices and the motives for reporting and
non-reporting (see van Dijk, Mayhew & Killias 1990). Official registration
and sanctioning of offender behavior were recorded, in order to be able to
assess the extent of unreported crime.

We started from the hypothesis that delinquent behavior and victim
situations are widely distributed amongst law students in the field of petty
crime and that a high percentage of law students have been both victim and
also offender within the course of the twelve month period covered by the
survey (see the earlier research carried out in the Federal Republic of
Germany by Stephan 1976; Villmow & Stephan 1983). If one can assume
that minor offenses are ubiquitous, it appears that the official registration is
rather the exception to the rule. It was assumed that a comparison of the
three countries examined would yield no noteworthy distinctions in view of
the homogenous sample groups (law students in their first few semesters of
study at the university).

International comparative victim studies have been carried out in Ger-
many since the mid 70’s - admittedly with greater and/or more repre-
sentative population samples (see Stephan 1976; Teske & Arnold 1982;
Arnold & Korinek 1985; Arnold 1986; Arnold & Teske 1988; Arnold, Teske
& Korinek 1988; Arnold 1991). We had only modest expectations of the
study, as it includes only variables directly related to the incidence of
delinquency and victimization. This limited approach is due to the fact that
the origin of the project goes back to lectures held by the authors teaching
at universities in the various countries in the winter term 1990/91.

2. Methods, Sample and Period of Research

A written survey was chosen as the research tool; the research was carried
out in November/December 1990 as part of first semester lectures on
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criminology and criminal law. The samples are therefore particularly homo-
genous. The students were almost all 19 or 20 years old. The number of
students questioned totalled 273 (FRG) students in Miinster, 485 students in
Graz (Austria) and 171 students in Ziirich (Switzerland). The number of
students who refused to take part could not be established precisely. The
figures were, however, minimal in the FRG and in Austria. The data from
Switzerland, where two thirds of the students questioned did not return the
questionnaire, can be assessed differently. It is to be assumed that current
discussions on data protection in Switzerland contributed to the number of
students who refused to take part. The results from Ziirich should hence be
interpreted with a certain caution. Some of the statements or representations
in this paper are therefore restricted to data from Miinster and Graz.

The proportion of women in the three samples examined is relatively
similar, constituting 52.8 % in Miinster, 49.5 % in Graz and 55.6 % in
Ziirich.

Regarding the victim survey, the questionnaire included the following
ten offenses: 1. theft, 2. burglary, 3. damage to property, 4. fraud and
similar offenses, 5. threat of physical violence or coercion, 6. minor physical
injury, 7. serious physical injury (resulting in medical treatment),
8. robbery, attempted robbery, 9. sexual harassment and 10. sexual coer-
cion, (attempted) rape. The students were also asked to indicate the
frequency of victimization within the last twelve months with respect to all
offenses. The following ten offenses were recorded in relation to the
incidence of delinquency: 1. theft (with a differentiation as concerns sho-
plifting); 2. fraud or similar offenses; 3. travelling without a ticket; 4. prop-
erty damage; 5. drunken driving (1.3 pro mille in the FRG); 6. threat of
physical violence or coercion; 7. intentional physical injury; 8. robbery,
extortion; 9. sexual harassment and 10. sexual coercion, (attempted) rape.
The first seven offenses were examined with respect to frequency. The
respondents, moreover, were asked generally whether they have ever com-
mitted one of these offenses (not only in the last 12 months).

3. Findings on Victimization and Rate of Delinquency -
an Overview

3.1 Overall Rate

Focussing on the victimization data first, we note that there is a surpris-
ing difference between the three countries when comparing the results
within the international framework. No less than 56.0 % of students in
Miinster had been a victim of at least one of the ten offenses under



126 Frieder Diinkel, Klaus Krainz and Michael Wiirger

examination within the last 12 months. The percentage in Ziirich (42.1 %)
was clearly lower and the percentage of students victimized in Graz
(28.5 %) was only half that in Miinster. These differences remain even when
differentiating according to sex. 62.8 % of the male students in Miinster had
been victimized, 44.7 % in Ziirich and only 32.5 % in Graz. The corre-
sponding figures for women were a bit lower and amounted to respectively
50.0 %, 40.0 % and 23.8 % (see diagram 1).

The three countries also exhibit surprisingly clear differences as concerns
the incidence of delinquency, with, however, a reversed tendency in
comparison with the victimization data. The Graz students are affected most
(total percentage 64.2 %), the Miinster students least (49.8 %), (Ziirich:
60.2 %, see diagram 2). When comparing all offenses in Graz with Miinster,
however, we note that the increased rate of delinquency may be attributed
exclusively to the offense of travelling without a ticket. Leaving out of
account this "everyman’s” offense, which can only be prosecuted in Austria
if a person has actually been deceived (i.e., as a rule it is not punishable),the
crime rates in Miinster and Graz become practically identical
(29.3 %:30.7 %, see diagram 2). This similarity persists when differentiat-
ing the data according to sex (men: 42.6 %:40.6 %; women:
17.4 %:20.5 %).

The data on the self-reported delinquency rate correspond with the
increased victimization rate of male students. 49.5 % of German students,
60.2 % of Swiss and 64.2 % of Austrian students admitted having com-
mitted at least one of the ten offenses covered by the questionnaire. The
male groups examined exhibited a higher rate of crime in Miinster and
Ziirich (56.6 % and 65.8 % respectively) than the female groups (43.1 %
and 55.8 %, respectively), whereas, on the whole, no differences were
established for the Austrian sample as concerns the delinquency rate of men
and women (64.3 %:64.0 %, see diagram 2).

Leaving the offense of travelling without a ticket out of consideration,
however, we note that, as expected, there are clear differences, i.e., an
increased delinquency rate of male students, with male students in Miinster
being twice as highly affected (42.6 %) as opposed to female students
(174 %). There are also considerable differences in Austria
(40.6 %:20.5 %).

3.2  City-Country-Differentials

In the study reported here the students in Miinster and Graz could be
differentiated according to regional background relative to the period sur-
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veyed. The city-country-differential confirmed the results of earlier studies
based on official statistics and on research on unreported crime, according
to which there is a higher crime rate in larger cities (more than 100,000
inhabitants) as opposed to medium-size towns (20,000 - 100,000 inhabi-
tants) and small towns (up to 20,000 inhabitants). The city-country-differ-
ential in the FRG, namely a decline of 62.3 % to up to 47.1 % was
particularly noticeable, whereas the differences in Austria are not as ob-
vious, namely 32.0 % and 24.3 % (see diagram 3).

The city-country-differential was also confirmed for students from Miin-
ster and Graz with regard to the crime rate. Those students who had lived
in a community with up to 20,000 inhabitants, exhibited the lowest crime
rate (45.1 % in Miinster; 48.6 % in Graz). However, the increase in the
crime rate in larger communities remains relatively small and there are no
striking differences with respect to communities with more than both 20,000
and 100,000 inhabitants (see diagram 4). Leaving travelling without a ticket
out of consideration once again, the increased rate in larger communities
and cities remains the same (the students concerned were resident in
Miinster and Graz). Whereas the offense of travelling without a ticket
appears to be relatively independent of the size of the community, the
expected city-country-differential applies to the "classical" crimes (if not
particularly obvious, significant in any event, see diagram 4).

4. Rates of Victimization in Relation to Specific Offenses

Differentiating the data on victimization according to the nature of the
offense we notice that the increased rate in Miinster results mainly from
property offenses, whereas the Swiss students were slightly more affected
by violent crimes on the whole, namely, physical injury, robbery and/or
sexual offenses (11.7 % as opposed to 8.8 % in Miinster and 6.4 % in Graz).
Taking all property offenses together, the victimization rate was highest in
Miinster (45.1 %), followed by Ziirich (35.7 %) and Graz (24.5 %). Other
types of victimization in connection with traffic accidents or other accidents
(e.g., at home or while participating in sport) are also of interest. In the FRG,
once again, there is a clearly higher rate of victimization (19.0 %) in relation
to traffic accidents and even (28.2 %) in relation to other accidents in
comparison with Austria (16.5 % and 22.0 % respectively) and most of all
Switzerland (10.1 % and 13.9 % respectively, see diagram 5). In Miinster,
in contrast to Graz and Ziirich, not only are the risks of becoming a victim
of a crime clearly higher, but so also is the general risk to life with respect
to accidents. Differentiating the students in Miinster and Graz according to
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sex we obtain the following picture: Throughout, the rate of property
offenses committed by men as opposed to women on the one hand, and that
of students in Miinster as opposed to students in Graz on the other hand, is
clearly higher (see diagram 6). The same applies to the offenses of threat of
physical violence and coercion (where the Graz students appeared not to be
particularly affected). There are some exceptions in relation to violent
offenses and accidents outside the criminal context. Women in Miinster and
Graz appear to be equally affected by violent offenses on the whole
(6.9 %1.5 %), whereas the differences exhibited by male students (with an
increased rate in Miinster, namely, 10.9 %:4.9 %) remain unchanged. There
are but few noticeable differences between men and women in Miinster with
respect to traffic accidents (22.7 %:18.4 %). In addition, the male students
hardly differ from the population in Graz in respect of such offenses
(22.7 %:21.0 %). The same applies to female students in relation to other
accidents (23.0 %:21.2 %, see diagram 6). The habits (for example involve-
ment in traffic, sports activities etc.) appear to be similar in this area, both
from city to city and in relation to sex, a fact which results in similar
victimization rates.

Diagram 7 shows a further differentiation according to offenses, namely
property offenses and threat/coercion. A comparison of the three countries
reveals interesting regional peculiarities. The Swiss students (26.3 %)
proved to have the highest risk of victimization as concerns theft (Miinster:
22.7 % and Graz merely 11.3 %). In contrast, there is a particularly high
risk in Miinster (28.2 %) in comparison to Graz (15.9 %) and Ziirich
(12.9 %) of becoming victim of a property offense. As expected, the risk of
falling prey to the crime of burglary is considerably lower. 10 of the Miinster
students (= 3.7 %), 8 of the Ziirich students (= 4.7 %) and only 3 students
in Graz (= 0.6 %) stated that they had been a victim of one of those crimes
within the last twelve months. The rate of victimization is similarly low in
relation to fraud or similar offenses (Miinster 3.3 %, Graz 1.6 %, Ziirich
0.6 %), whereas there is a very much higher rate of crime in relation to
threat of physical violence and coercion in Miinster (18.3 %) as opposed to
Graz (3.1 %) and Ziirich (1.2 %), (see diagram 7).

The differentiation according to sex with respect to property offenses, as
shown in diagram 8, reveals a particular peculiarity for Graz in so far as the
figures relating to men and women who had been the victim of a theft are
evenly distributed with 11.1 %:11.3 % (the same tendency applies fraud in
Miinster and Graz, the absolute number of cases, however, being verly low),
whereas men are clearly affected more often than women throughout.

Considering victimization in connection with violent crimes (see dia-
gram 9) we can say, albeit with general reservations, that we are here
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dealing with very rare events, which, as expected due to the size of the
samples studied, scarcely allow a quantitative comparison. This applies
particularly to the few isolated cases of victimization involving physical
injury, robbery or serious sexual offenses (attempted or completed rape).
We notice that the students in Miinster tend to be subject to minor physical
injuries (4.8 %) more often than those in Graz (3.5 %) and Ziirich (1.8 %),
whereas the order seems to be reversed with respect to sexual harassment,
namely 5.8 % in Ziirich, 3.5 % in Graz and only 2.9 % in Miinster. Because
of the small number of cases reported,, an interpretation of these figures is
somewhat problematic, as the data from Ziirich are possibly distorted on
account of the high number of refusals to participate in the survey. In this
connection, the high rate of sexual harassment is all the more astounding,
as we can assume this offense to be overrepresented among those who did
not participate.

Differentiating the rates of victimization pertaining to violent crimes
according to sex allows scarcely any interpretation either, because of the
small absolute figures. It is clear, however, that in Miinster, where the
victimization rate concerning minor physical injuries was significantly
higher, the victims of such offences were almost exclusively male, whereas
the reverse appears to apply to sexual harassment of female students (in
Miinster and Graz) who, as expected, were particularly affected (see dia-
gram 10).

5. Reporting Practices and the Victims® Motives

It is an established finding of victimological research that above all in the
domain of petty offenses only a small proportion of offenses observed is
actually reported to the authorities (see Reuband 1981, p. 213 et seq.;
summary in Kaiser 1985, p. 25 et seq.; 1988, 483 et seq.). This also applies
to the sample researched in Miinster and Graz. Only 37.1 % and 42.3 %
respectively of students who had had something stolen from them had
reported the crime (see diagram 11). The same applies to victimization
involving property damage and fraud, of which only a fraction
(28.6 %:32.4 %; and 33.3 %: no cases in Graz, respectively) was brought
to the attention of the prosecuting authorities. Victims of the few cases of
burglary reacted quite differently: 8 of the 10 victims in Miinster and all 3
in Graz reported the crime. As the sample contained only isolated reports
of serious violent crimes (physical injury and robbery), hardly any inter-
pretation is possible in this respect.

Next we examined the reasons for reporting or non-reporting crimes. 59
victims in Miinster and 61 in Graz had made a report. Focusing first on the
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main grounds for reporting (those declared to be most important) we notice
that the students in Miinster and Graz correspond clearly in their emphasis
on insurance requirements as the decisive factor. 54.2 % of students in
Miinster and 59.0 % in Graz admitted having reported a crime in order to
be able to receive benefits from private property insurances (see dia-
gram 12). 13.6 % and 14.8 % respectively of victims reported that other
compensation benefits had taken priority. A general request for help from
the police was also fairly significant in individual cases (5.2 % and 9.8 %
respectively). In only 18.6 % of cases in Miinster and 11.5 % of the reports
in Graz, was priority given to securing the punishment or prosecution of the
offender. This result corresponds with recent studies conducted in (the
former) West Germany, according to which the interest in obtaining com-
pensation played an important role particularly in relation to property
offenses, whereas the tendency towards punishment appears to be quite
limited (see for example Sessar et al. 1986; Vofs 1989; Boers & Sessar
1991). Considering the reasons for reporting in relation to the number of
entries as depicted in diagram 13 (without regard to import and including
the respective multiple entries) this picture holds true. Almost three quarters
of all reports (71.2 % and 73.8 % respectively) involve also insurance
requirements and more than one third of reports (35.6 % and 39.3 % in
Graz) involve other compensatory interests. However, requests for help from
the police play at least a secondary role in every third case (33.9 % and
29.5 % respectively). Interest in the offender being punished proves to be a
significant factor along with others in no less than 59.3 % of cases in
Miimster and 45.9 % of cases in Graz. One cannot completely negate a
certain desire on the part of the victim to see punishment meted out, even
if this appears to be mostly secondary to compensation from private property
insurance companies or the offender.

The tendencies not to file a complaint, as observed in earlier research into
victimization, were also confirmed in our study. In this respect too, the wide
congruence between students in Miinster and Graz is striking. 86 students
in Miinster and 79 in Graz refrained from filing a complaint. As expected
(and in accordance with earlier research carried out, see for example
Rosellen 1980; Arnold 1986; Vo 1989; summary in Kaiser 1988, p. 483 et
seq.) the analysis of the primary reasons for not reporting a crime proved
the insignificance of the damage suffered to be dominant (54.6 % in Miin-
ster, 51.9 % in Graz, see diagram 14). The perception that the chance of
success of such a report is limited, also seems to be of importance (29.1 %
in Miinster, 22.8 % in Graz as most important motive). Consideration for
the offender (e.g., where social relationships exist) as a reason for not
reporting the crime was only occasionally of significance in Miinster (3.5 %)
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and slightly more so in Graz (17.7 %), whereas fear of police questioning
was very rarely a decisive factor for refraining from making a report
(Miinster 5.8 % and Graz 2.5 %).

Focusing on the reasons for not reporting a crime (independent of their
import) in relation to the number of entries, the dominance both of the
victims’ lack of confidence concemning a successful outcome and of the
insignificance of the damage suffered becomes quite clear. Such motives
were cited in more than one half to two thirds of cases (see diagram 15),
whereas consideration for the offender or fear of the police questioning
played a subordinate role.

On the whole, the findings in relation to frequency of reporting and
motivation already established in previous victimology research (see for
example Pudel 1978, p. 205 et seq.; Rosellen 1980; Heinz 1985, p. 27 et
seq.; Engelhard 1990, p. 404 et seq.; summary in Kaiser 1988, p. 485 et
seq.) were confirmed by both the German and Austrian samples.

6. Incidence of Crime in Relation to Specific Offenses

The generally high incidence of crime in Miinster (49.8 %), Ziirich
(60.2 %) and even Graz (64.2) can be relativized if one considers the
individual offenses. More than three quarters of these offenses observed
within the last 12 months fall into the category of travelling without a ticket.
No less than 32.2 % of students in Miinster, 49.4 % in Ziirich and 53.2 %
in Graz admitted having travelled without a ticket in the last year. Drunken
driving also appears to be fairly widespread. Every 10th student in Miinster
(9.9 %) and almost every 4th student in Ziirich and Graz (24.7 % and
22.5 % respectively) admitted having driven under the influence of alcohol
at least once. It must be noted that this behavior is not necessarily punishable
in Graz, as drunken driving which does not cause any bodily injury is merely
prosecuted as an administrative infringement. The students in Miinster were
asked to make a self-assessment concerning driving with a blood alcohol
concentration of more than 1.3 pro mille (the criminally relevant limit as
per § 316 German Penal Code). The mere regulatory offense of driving with
a blood alcohol level of more than 0.8 pro mille was hence expressly left
out of consideration. The rates in Graz and Ziirich were more than twice as
high, possibly as a result of the varying legal positions. It is also conceivable
that the social condemnation of drunken driving is lower in Austria because
of its being classified merely as an administrative offense (from 0.8 promille
upward), thus leading to an increased readiness to practice and admit such
behavior.
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A comparison with the survey carried out in the early 70s by Schwind
and Eger, where 290 law students in Gottingen were questioned, seems of
interest. No less than 60.7 % admitted having driven in a drunken state (see
Schwind & Eger 1973). There is clearly less tolerance of such behavior
today than 20 years ago. The Géttingen questionnaire also reveals a higher
rate at the beginning of the 70ies as concerns other comparable offenses in
comparison with the research reported here. 19.3 % more students admitted
then having committed shoplifting, 12.4 % other thefts. The overall theft
rate in the study reported here was 11.4 % in Miinster, with the rate of
shoplifting amounting to a mere 2.6 %. The theft rate in Ziirich and in Graz
was even lower (5.3 and 5.4 % respectively), with the percentage of
shoplifting relative to theft on the whole constituting more than 80 % of the
property offenses admitted. In contrast, in Miinster, more than 80 % theft
cases concemned cases other than shoplifting. Theft of bicycles is possibly
of particular importance. Miinster is the city in the Federal Republic of
Germany, with the highest "bicycle density".

The students in Miinster (in comparison to Ziirich and Graz) consistently
achieve the highest crime rate in relation to property offenses, fraud and
others (threat of physical violence and coercion), (see diagram 16).

Violent crimes against persons hardly allow any interpretation on account
of the small number of cases reported in the questionnaire. Offenses involv-
ing physical injury reached the only rate worth mentioning with a percentage
in Miinster (4.0 %) which clearly exceeds that in Ziirich (0.6 %) and Graz
(1.0 %). The percentage of property offenses, sexual harassment or sexual
coercion, and rape is somewhat under 0.5 % throughout. This was to be
expected both on account of the size of the sample examined and the
readiness to confess. Taking the offenses involving violence as a whole we
notice that the rate among West German students as against students in
Austria is clearly higher (based on offenses involving bodily injury), namely
5.1 %:1.6 % (see diagram 17).

The same applies to offenses committed at any time in the past, i.e., not
merely within the preceding 12 months. The figures for the total incidence
of crime in Miinster (70.3 %) and Graz (72.8 %) are clearly similar. This
tendency also applies to the offense of travelling without a ticket
(53.8 %:61.4 %), whereas Austrian students are overrepresented with re-
spect to drunken driving (24.9 %:10.6 %) as opposed to property offenses
where they are underrepresented (20.4 %:40.7 %, see diagram 17). The
German students are also more affected by threat of physical violence and
coercion (7.0 %:1.0 %) and offenses involving violence against the person
(8.1 %:2.5 %).

Differentiating the frequency of crimes committed by German students
according to sex we obtain the following picture (see diagram 18):

With the exception of travelling without a ticket (31.8 %:32.6 %), crimes
are more frequently committed by male persons throughout, in particular
offenses involving theft (17.8 %:5.6 % with the exception of shoplifting:
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3.1 %:2.1 %) and drunken driving (18.6 %:2.1 %). As expected, of the 11
offenses of physical injury reported, 10 related to male students (for com-
parative results of a poll of students in GieSen, see Kreuzer et al. 1990, p. 12
et seq.).

The astonishingly equal distribution of the crime rate of male and female
Austrian students which strikes one the first glance (see diagram 2) is based
exclusively on the particularly high proportion of female students having
travelled without a ticket (56.9 % as opposed to "only" 49.6 % of male
students). The higher rate of delinquency which is to be expected of male
students with respect to all other offenses, is also clearly visible in Graz (see
diagram 19).

In a further step in our analysis we evaluated the number of different
offenses committed within the past twelve months. Only those students who
had committed offenses in different fields (e.g., property offenses or dam-
age to property etc. in addition to travelling without a ticket) were counted
as multiple offenders. As expected, the greater proportion of students who
had admitted having committed an offense proved to have been delinquent
in one category of offenses only (33.0 % in Miinster, 42.5 % in Graz). Two
different offenses were recorded in Miinster by 9.9 % of students and in
Graz by 15.3 %, whereas the commission of three or more different offenses
(in both test samples) was admitted by only a small minority of 6.6 % in
Miinster and 5.4 % in Graz (see diagram 20). This general decrease in crime
rate with respect to two or more offenses also remains visible when differ-
entiating the data according to sex (see diagram 21 and 22). Multiple
offenders amongst female students are, however, even more underre-
presented (no case of three or more offenses in Miinster, 2.5 % in Graz).

In order to establish the frequency of offenses committed, we recorded
the number of delicts committed for each individual delict category. The
following interesting finding was established in relation to students in
Miinster and Graz. Multiple/recurrent offenders can be found most of all in
the field of travelling without a ticket and drunken driving (see diagram 23).
Of the delinquent students in Miinster and Graz two thirds and more than
one half, respectively, had stolen a ride at least three times (between 50 and
100 times in individual cases) in the last twelve months. 4-5 of the 10
students in Miinster or Graz, who admitted to driving under the influence
of liquor on at least one occasion, committed three or more such offenses
(see diagram 23). In contrast, a comparison of single and repeated commis-
sion of crimes in the fields of property offenses, damage of property and
violent crimes against the person reveals a linear decrease.
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7. Official Registration of Offenders and Imposition of
Penalties

If one can regard the commission of crime by law students as being quite
"normal", the official registration and penalization remain an exception
- as established by earlier research into undetected crime (see for example
Amelang 1971, p. 89 et seq.; Schwind & Eger 1973, p. 151 et seq.; Treiber
1973, p. 97 et seq.; Kirchhoff 1975; Kreuzer 1975, p. 229 et seq.; Schwind
et al. 1975; Reuband 1983, p. 199 et seq.; Villmow & Stephan 1983, p. 239
et seq.; Schwind 1988, p. 943 et seq.; summary in Kaiser 1988, p. 356 et
seq.; Schwind 1990, p. 13 et seq.). This also applies to the research reported
here, where only 12 students in Miinster and Graz stated that they had been
reported to the police for one of the offenses committed.

In Miinster this concerned 3 cases of shoplifting, 4 cases of damaged
property, one case of fraud (travelling without a ticket), one case of drunken
driving, and 3 cases of intentional physical injury. A conviction resulted
only in a third of cases - in two of the three cases of shoplifting, in one case
of drunken driving and in one of the three cases of intentional physical
injury. One of the two remaining cases of intentional physical injury was
discontinued on the ground of insignificance (§ 153 et seq. StPO, Code of
Criminal Procedure), the other for lack of evidence (pursuant to § 170.2
StPO). Failure to proceed on the grounds of insignificance seems to be the
normal case as concerns damage to property (all four cases), no charge being
preferred on this ground either in the only case of fraud. One of the three
cases of shoplifting registered was also discontinued for this reason. The
only case of travelling without a ticket uncovered did not proceed to court
either (possibly because of the payment of an increased fare of 40 marks).

The 12 cases of registered crime involving Austrian students, were
distributed as follows: three cases of theft, two cases of shoplifting, two
drunken driving offenses (possibly involving negligent physical injury, as
the act itself would otherwise not constitute any criminally relevant be-
havior), and one case each each of travelling without a ticket, threat of
physical violence or coercion, and physical injury. Unfortunately, statements
regarding the further course of the procedure were only made in six of the
cases. In three cases (one case of theft, one case of shoplifting and one case
of physical injury) the proceedings were discontinued "for lack of criminal
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nature” (§ 42 6StGB), and another case involving travelling without a ticket,
for lack of evidence. Only one of the cases of shoplifting and one of the
two cases of drunken driving resulted in a conviction.

On the whole, we can see that there is an extremely low rate of people
who have been previously convicted - both in the German and also in the
Austrian sample. However, the fact that the questionnaire was carried out
anonymously and that no questions were asked as to the nature of penalties
imposed in cases where a conviction resulted, practically rules out greater
distortions.

8. Comment Upon the Problem of Undetected Crime in the
Light of Data Relating to Victimization and Incidence of
Crime

Considering the proportion of unreported crime on the basis of our
data on victimization we established that in Miinster for every case of theft
reported to the authorities there would be 4.1 unreported cases. The propor-
tion in respect of burglary is 1:1.6 and in relation to property damage and
fraud 1:4.9 and 3.7 respectively. Cases of acts of coercion very rarely
reached the attention of the prosecuting authorities (see diagram 24) - the
proportion of reported versus unreported cases corresponding to 1:41.5.
With respect to violent crimes we can at best only make statements about
physical injury, as the estimated proportions of unreported cases of both
minor physical injury (1:4.5) and serious physical injury (1:4.0) are com-
parable with the figures established for property offenses. Only one of the
three victimizations involving robbery (one of the two victims stated that he
or she had been robbed twice within the last twelve months) had been
reported to the police (1:2.0). As no reported case of sexual harassment was
registered with the police, the proportion of unregistered cases cannot be
estimated.

In part, the proportions of unregistered cases established for the students
in Graz deviate considerably, particularly in relation to acts of coercion
("only" 1:7.6) and minor physical injuries (1:14.3). In general, however, the
proportion of unregistered crime is similar to that in Miinster, with a higher
rate in relation to minor property offenses in comparison with burglary or
offenses of violence (see diagram 24). The particularly high rate of unreg-
istered cases of sexual harassment is striking (1:30.0). A certain caution,
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however, is advisable with respect to this figure - equally so in relation to
threat of physical violence in Miinster (1:41,5). Moreover, differing assess-
ments of such situations possibly play an important role.

Taking the data on self-reported delinquency as a measure, an immense
field of unregistered crime emerges, in particular as concerns petty property
offenses, travelling without a ticket and drunken driving. The risk of being
caught stealing a ride appears to be extremely low both in Miinster and Graz
(with a proportion of no less than 1:746 and 1:2.829 respectively of
registered cases of travelling without a ticket to undetected cases). The
estimated proportions of undetected crimes in diagram 25 (see 7. above)
ought not to be overinterpreted, in view of the fact that such crimes are
registered only rarely and largely by chance (see 7. above). The results,
however, confirm the particularly high proportion of unreported petty prop-
erty offenses as established in earlier studies involving larger samples,
whereas perpetrators of violent crimes (in this respect we can only make
statements about crimes involving bodily injuries) are occasionally regis-
tered. The data produced by the current study also underline the "random
character" of punishment under criminal law. Moreover, even when we
proceed with the utmost caution, the limited possibilities for wider applica-
tion of penal measures also become clear. If the incidence of unreported
crime were to be dramatically reduced, the criminal prosecution system
would very quickly reach the limits of its capacity (see Popitz 1968). From
a preventive viewpoint, steps towards reducing the opportunity of commit-
ting crime seem more appropriate (e.g., replacement of automatic validation
of tickets in streetcars by constant personal control) or even better (from the
criminal-political perspective) a decriminalization of travelling without a
ticket and of petty property offenses (restriction to civil forms of control).

9. Connections Between Victimization and Incidence of
Crime - Consideration in Relation to Concepts of
Lifestyle

A poll of 14 to 25-year-old young people, carried out in a small town in
Southern Germany at the beginning of the 1970s, revealed that combined
offender and victim questionnaires produce a high percentage of affected
persons in both areas (see Villmow & Stephan 1983, p. 192 et seq. with
further references). The survey showed that 70.4 % of all offenders had also
been victimized in the same period of twelve months. 54 % of all victims
described themselves as also being offenders. 26.6 % of the total sample
were affected with respect to both fields. Surprisingly, young people from
the upper social classes were recorded as being both offenders and victims
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to a particularly high degree (Villmow & Stephan 1983, p. 195). Comparable
findings with respect to the fact that a differentiation between social role as
offender or victim depends exclusively on the particular situation involved,
had already been established in earlier American research (see Newman
1975; Feyerherm 1977; summarized in Villmow & Stephan 1983, p. 204).

The research reported here established a proportion of 34.4 % in Miinster
and 22.1 % in Graz of persons who had been both offenders and victims
within the last twelve months. Only a little over a quarter of the students
questioned were neither offender nor victim within the said period. Differ-
ences between Miinster and Graz appeared in relation to those who were
only offenders or only victims. Whereas no less than 42.3 % of those
questioned in Graz, admitted crimes without reporting any victimization, the
percentage in Miinster (15.4 %) is clearly lower. The proportion of victims
in Miinster (21.6 %) is therefore three times as high as the proportion in
Graz (6.4 %, see diagram 26). In other words, two thirds of the students
recorded as offenders in Miinster also indicate having been victimized,
whereas this applies only to around a third of offenders established among
students in Graz. From the victim perspective, 3 out of 4 victims in Graz
were also recorded as being offenders, whereas the corresponding figure for
Miinster was 3 out of 5.

Diagram 27 includes a further differentiation in that it omits the offense
of travelling without a ticket which can be considered a commonplace
offense at least for the Graz students, and almost appears to have fallen into
the area of socially acceptable behavior (see 6. above). When this form of
petty offense is left out of account, the proportion of students who have been
neither offender nor victim increases to 36.3 % in Miinster and 53.8 % in
Graz. The number of those who were only victims but not offenders totals
34.4 % and 15.5 % respectively. Even then, the proportion of those affected
in the area of crime and victimization still amounts to 21.6 % in Miinster
and 13.0 % in Graz. A further differentiation was therefore made in relation
to sex. As expected, above all male students had been both offenders and
victims, Miinster being clearly more affected (31.0 %) than Graz (16.4 %).
The figures in relation to female students are somewhat lower, namely
13.2 % and 9.2 % respectively, with but little difference between Germany
and Austria (for details see diagram 28).

The relationships between the so-called recurrent offenders and victims
were also analyzed as a further aspect of the research. Students who stated
that they had committed at least three crimes within the last twelve months
(in either one or more categories, leaving out of account the offense of
travelling without a ticket) were characterized as recurrent offenders. On the
whole, this concerned 40 cases in Miinster (14.7 %) and 65 in Graz
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(13.4 %). Students who had been victimized at least twice, including victims
of traffic accidents, were labelled "recurrent victims" with the number of
cases recorded totalling 102 (37.4 %) in Miinster and 85 (17.5 %) in Graz.
67.5 % (N = 27) of the 40 recurrent offenders in Miinster had also been
victimized more than once, whereas "only" 26.5 % (27 out of 102) recurrent
victims emerge as recurrent offenders. A similar relationship was revealed
in Graz, i.e., 38.5 % of recurrent offenders (25 out of 65) and 29.4 % of
recurrent victims (25 out of 85). Differences in relation to sex could not be
established. However, the absolute numbers of cases involving female
recurrent offenders (Miinster: N = 9; Graz: N = 13) were too small to reveal
any conceivable connections that are significant statistically.

On the whole, we notice that offender and victim experiences of a small
proportion of students in Miinster and Graz are closely linked. The greater
the involvement in the area of crime, the greater the possibility of becoming
a victim of a crime. On the other hand, the higher the number of victimiza-
tions experienced, the higher the possibility that the person concerned will
turn offender (an event that was recorded extremely rarely, though). The
correlation coefficient between at least one offense admitted and the
frequency of victimization experienced amounts to 0.26 in Miinster and 0.22
in Graz.

These findings might be interpreted in the sense of the so-called concept
of lifestyle, which, however, was developed primarily with respect to
victimization but also to criminal behaviour (see Hindelang, Gottfredson &
Garofalo 1978; Gottfredson 1981, p. 714 et seq.; see also Schneider 1987,
p. 762; Kaiser 1990, p. 27 et seq.; Walters 1990). It seems that a small group
of students are intensively involved in the commission of crimes and that
the feature of being victim or offender is probably accidental. Moreover,
their involvement is often situation-related (see in summary Villmow &
Stephan 1983, p. 192 et seq.). It cannot be overlooked, however, that most
experiences of crime occur in the area of petty offenses and that therefore
the data on hand allow no statements about delinquent lifestyles - all the
more so as further, more differentiated data on the respondents’ social and
legal biographies are lacking - this, indeed, was not the objective of the
research, which was instigated in order to carry out a pilot study into the
rate of victimization and incidence of crime, as a comparative international
study.
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10. Summary and Conclusions

The research relates to a specific part of the population (law students) and
is therefore not representative of the rate of victimization and incidence of
crime in general. The aim of the research was to point out similarities and
differences between students from Germany, Austria and Switzerland.

It was astounding to find that the students in Miinster were more
frequently victimized than those in Ziirich and in particular those in Graz,
whilst the incidence of crime, in contrast, affects considerably more Austrian
and Swiss than German students. This difference is based admittedly, to a
great extent, upon the offense of travelling without a ticket, which was
committed by around a third of students in Miinster and one half of those
in Graz and Ziirich, within the last twelve months at least on one occasion
and in many cases on more than one occasion. With the exception of this
offense (not prosecutable in Austria as a rule), the increased incidence of
crime involving male as opposed to female students and equally a city-
country-differential were confirmed. In the area of crime reporting and
victim motivation for reporting a crime, the reduced tendency to report
minor property offenses also measured up to our expectations. Reports were
made predominantly with a view to a later insurance claim or in order to
achieve other compensation benefits, whereas prosecution/punishment of the
offender in relation to property offenses played either no role at all or a very
subordinate one. The main reasons for refraining from making a report were
related to the insignificance of the damage suffered and the limited chance
of success expected from a report.

With respect to the incidence of crime, drunken driving played an impor-
tant role, in addition to travelling without a ticket. The Swiss and Austrian
students (in each case a quarter) in contrast to the Miinster students (every
10th) appeared to be considerably more involved in these crimes, possibly
on account of the varying definitions of "drunken driving". Within the
student environment it seems to be normal to have been delinquent in some
form or another (most of all in relation to travelling without a ticket, drunken
driving or petty theft). On the other hand, the repeated commission of
offenses remains the exception and serious violent offenses are extremely
rarely committed or rather cited. Official recording and sanctioning remain
an absolute exception, with the result that there is an extensive area of
unreported crime, particularly in the categories of petty property offenses,
travelling without a ticket and drunken driving. The high percentage of



140 Frieder Diinkel, Klaus Krainz and Michael Wiirger

students who have been both offender and victim is particularly noteworthy.
Two thirds of the students identified as offenders in Miinster (34.4 % of the
entire sample) were also victims. In Graz, this figure totalled one third
(22.1 % of the group researched). The results could be interpreted, to some
extent, in the sense of the concept of lifestyle; namely, that, depending on
the situation, a small group of students (frequently) moving in a social
environment in which a relatively high risk exists, may become offenders
or victims.
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Diagram 2: Incidence of crime: comparison
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Diagram 3: : |
The total rate of victimization of law students
and in relation to size of community
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Diagram 4:

Incidence of crime according
to size of community
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Experiences of victimization
in the last 12 months

Diagram 5:
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Victimization: Property offences and

Diagram 7:
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Victimization: Crimes of violence
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Diagram 16:
Incidence of crime in relation to various offences

Theft, fraud, damage to property, trav-
elling without ticket, drunken driving
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Diagram 17:

Incidence of crime in relation to particular offences

- within the last 12 months -
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! Diagram 20:
: Incidence of crime by law students
- Number of offences of different kinds committed -

Miinster
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Diagram 21:
Incidence of crime by law students
in Minster
Men (N=129)

- Number of crimes of different kinds committed -
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Diagram 22:
Incidence of crime by law students
in Graz
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1. Introduction

Numerous articles have already discussed the development, structure and
justifications of state funded victim compensation programs. The main
purpose of this paper, however, is to provide an overview of their function-
ing and the effects the regulations possibly have on the victims of crime.
As Carrow states, "the evaluation of victim compensation programs can
facilitate the effective administration of programs, help to improve program
services to crime victims, enhance the formulation of appropriate policies
and procedures... and promote the development of more effective and
efficient programs.in the future” (1980, p. 173). Statistics from various
countries, for example, showed that only a minority of victims have
benefitted from these schemes. Evaluation studies tried to discover the
reasons for this unsatisfactory situation. Up to now, there are only a few
concrete and comprehensive empirical studies of ongoing programs. So, this
report can only summarize some results of research from Great Britain,
Canada and the USA. However, these give an interesting picture of the
different schemes and the present situation of victim compensation.

Some findings of a German study will be added. But because this research
only has the character of a pilot study, the results conceming German victim
compensation are preliminary and restricted.

2, Aims and Scope of the Schemes

The aims of the different programs are not always clear. Often there is a
mixture of expectations and rationales and legislative philosophies. Some-
times it has been noted that they are even contradictory or too vague to be
of any real value for use in program evaluations (Carrow 1980, p. 174).

Generally many different underlying philosophies or justifications are
discussed, for example the strict liability theory, the government negligence
theory, the equal protection theory, the humanitarian theory, the social
obligation theory and the social welfare theory (see Elias 1983a; Burns
1983; Kirchhoff 1983/84).

Most of the schemes are clearly directed at the so called "innocent
victims". There is a special image of the victim as an innocent party,
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sometimes brutally subjected to a deliberate, sudden and unprovoked assault
by the offender (Joutsen 1987, p. 267). the problems combined with this
stereotype will be presented in the following parts of the paper.

Despite their common concerns and partly similar backgrounds the pro-
grams represent a process that varies somewhat from country to country.

But a summarizing overview shows that compensable offences are limited
almost entirely to violent crimes and that compensable losses are almost
exclusively limited to medical costs. Property losses are virtually never
compensable. Compensation for pain and suffering is provided only in some
countries. The use of minimum loss criteria has been criticized by many
contributors, who point out that the threshold limitation poses problems to
the poor victim, to whom the statutory minimum may be a significant sum.
In addition, estimations showed that the program costs would not be sub-
stantially increased by elimination of minimum loss criteria (Carrow 1980,
p. 19).

Attempting to reduce "unjust"” attainment of benefits, some programs have
excluded victims related to the offender and victims who contributed to their
own injury. Many critics have stated that the first condition often denies
compensation to deserving and needy individuals (female spouses and
children) and in Great Britain, for example, such victims have been included
in the scheme since 1979 (Burns 1983, p. 107; Miers 1983, p. 207). The
second restriction too has been discussed widely in the victimological field.
The difficulty of ascertaining the existence of victim reponsibility and
assessing its extent has been noted and it is argued that the questionable
stereotype of the "innocent victim" quite obviously plays an important role
(Burns 1983, p. 106).

In sum, one can state that virtually all schemes contain a series of
restrictive eligibility requirements. As a result of these and other limitations
on benefits, a majority of crime victims is not covered by the programs.

It may be added to this that some statutory reasons for denying benefits
are to be regarded as overly vague, for example, when the British scheme
draws attention to the conduct of the victim, including conduct before and
after the event, and his or her character and way of life. Another example
is the Federal Republic of Germany rule that denies compensation entirely
if in the light of the victim’s own conduct, it would appear injust to grant
the award. It is unclear which attitudes and moral principles held by the
officials in the compensation process influence their decisions. Obviously,
certain victims or specific forms of behaviour of victims are not accepted
and various programs differentiate in this context between "innocent” and
"guilty" victims. Developing special stereotypes, for example, may lead to
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broad interpretations given to statutory grounds for denying applications. So
the scope of the schemes may be considerably limited in a second way ,
namely by exercise of discretion by members of the boards. It would,
therefore, appear that Joutsen is right when he states: "The schemes are
clearly to the benefit of the ideal, innocent victim, but they will not benefit
those victims who, in the opinion of the decision-making tribunal, were to
an appreciable degree responsible for their victimization. In some countries,
moreover, the restrictions operate to the disadvantage of those whose
lifestyle is regarded with severe disfavour” (1987, pp. 267-278).

3. Evaluation of the Compensation Programs

The importance of systematic planning studies and program evaluations
has been increasingly recognized as essential to the sucess, continuation and
improvement of projects in this field. Up to now there have been relatively
few attempts to evaluate state victim compensation programs (Carrow 1980,
p- 173; Baril et al. 1984, p.1). In his overview Elias comes to the conclusion
that "the existing studies purporting to evaluate compensation programs are
inadequate because they are either too small or incomplete, or fail to
question victims or simply fail to live up tg what their titles promise”
(1983b, p. 217).

Elias attempted to fill that gap by contrasting the New York and New
Jersey compensation plans, comparing a control group of victims having no
contact with their state’s compensation scheme to an experimental group
that had applied. Telephone interviews were completed for 98 non-claimants
and 85 claimants in Brooklyn, and for 80 non-claimants and 79 claimants
in Newark. A further data source included interviews with board members
and investigators from each compensation board.

A similar comprehensive research was done in Britain by Shapland et al.
between 1979 and 1982. They studied the experiences, attitudes and diffi-
culties of 276 victims of violent crime (physical assault, sexual assault and
robbery) as their cases passed through the criminal justice system, including
applications for compensation to the various compensation agencies. In a
longitudinal study the victims were interviewed several times over a period
of up to three years. Additionally, police officers, prosecution solicitors,
justices® clerks, other court staff and compensation agency personnel were
questioned as well as police and compensation agency files of the cases and
newspaper reports examined (Shapland et al. 1985, pp. 4-9).
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In Canada Baril at al. studied the effectiveness of the Quebec crime
victims compensation scheme in 1981/82. The main objective was to give
a description of the claimants, the program and the operation of the scheme,
and to assess the program’s impact on beneficiaries (Baril et al. 1984, p. 1).
They analyzed 1251 files (applications in 1979/80) concernig characteristics
of victims, circumstances of crime, legal proceedings, personal con-
sequences of victimization and applicant-program relationship. In a second
step, 43 victims were interviewed to obtain more information on victimiza-
tion as an experience, on the needs of victims and their level of satisfaction
with the compensation program (Baril et al. 1984, pp. 6-10).

Simultaneously, but without any knowledge of the other studies, we began
our research concerning the application of the German victim compensation
act in Hamburg. There were similar research questions concerning the
situation of the victims, their decision to apply for compensation, the
experiences with the administration, and the outcome of the compensation
case, and we tried to find out which criteria influenced the decisionmaking
process. In our opinion there is no comprehensive theoretical framework
that covers all questions to be studied. So we proceeded from a relatively
rough filter/selection approach, which includes very different aspects.

Analysis on the level of the legal program reveals that injuries below a
certain degree of seriousness are not covered by the system which primarily
provides for rehabilitation and for securing the victim’s livelihood (see also
Kirchhoff 1983/84, p. 23).

On the administrative level, you may find various factors that exclude
certain groups of victims. Many agencies lack interest in passing on infor-
mation about the act. Arguments range from strategies to avoid higher work
loads (Weintraud 1980, p. 92) to problems for the responsible administration
in cases of high financial demands (Vaughn & Hofrichter 1980, p. 38), to
the notion that the victim compensation scheme is only "symbolic legisla-
tion", which would mean that application of the act is of secondary impor-
tance (Elias 1983b, p. 214; Miers 1983, p. 211). In addition, administrators
may harbor some notion of the "ideal type" of victim worthy of compensa-
tion, who therefore, will be benefitted. In contrast, claimants who are injured
in similar situations, but who do not meet the stereotype of “innocent
victim", are denied benefits either due to lack of sufficient evidence or due
to "unworthiness". In analyzing the exercise of discretion we tried to include
concepts of the so-called labeling approach in our search for an explanation
(Miers 1980, p. 3; Miers 1990, p. 226). We had to investigate which groups
of the non-stereotypical compensable victims were often said to have
contributed to their injuries, were regarded as tardy in making an applica-
tion, and offered no explanation or who appeared reluctant to cooperate with
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the police. Mies has noted that "those who fall within this class are charac-
terized by their advertised willing participation in risk situations, their
similarity in socioeconomic terms to offenders and their participation in
activities which are perceived by the schemes’ administrators as constituting
unacceptable departures from conventional standards of behaviour, that is,
those standards subscribed to by innocent victims" (1980, p.14).

On the third level, finally. on the part of the victims, it is imaginable that
they intentionally refrain from claiming compensation because they inten-
tionally refrain from claiming compensation because they feel stigmatized
by societal reaction and wish to avoid an "official recognition” as victims.
In this context, it is assumed that many victims suffer disadvantages in the
course of "secondary victimization" caused by the reaction of persons in
their social environment as well as by interactions with the criminal justice
system (Kirchhoff & Kirchhoff 1979, p. 279). It may also be relevant that
victims of violent crime often belong to social classes and groups that
generally find it difficult to deal with administrative agencies (see Mayntz
1985, pp. 241-245; Hoffmann-Riem 1980).

Furthermore, financial benefits alone might not satisfy the primary needs
of this group of victims. In a study on problems faced by victims, Knudten
and Knudten found that 57% complained of psychological and emotional
difficulties, 25% of family problems and 12 % of difficulties with friends
(1979, p. 461; see also Shapland 1984, p. 142). Thus it becomes clear why
more and more organisations offering support to victims have been founded
over the past few years, trying to tackle the most immediate problems
directly with the victim, that is emotional help, counseling and information
etc. (Weigend 1981; Williams 1983).

Obviously, the three levels described above and their various aspects and
factors are not independent of each other. Therefore the study combined
analysis of 403 compensation-agency files with interviews of 96 victims
who decided to apply for compensation and 51 victims who did not apply.
In addition, the compensation administration personnel of Hamburg and
Bremen were questioned to contrast their attitudes toward and experiences
of the act with those of the victims.

4, Findings of the Studies

In the following part of the paper, only an overview can be given about
some main results of the studies primarily concerning the situation of the
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victims and the compensation process. Some investigations, for example,
those of Elias and Shapland et al., have covered in detail more topics which,
however, cannot be discussed in this report.

4.1 Registered Number of Violent Crimes and Number of
Applications

American research already has shown that only a small proportion of all
victims of ciolent crimes, mostly less than 10%, apply for compensation
(Vaughn & Hofrichter 1980, p. 30). The application ratios cited by Carrow
(1980, p. 102) for some other American states are even lower (2-7%) and
in the New York/New Jersey study less than 1% of all violent crime victims
filed a claim (Elias 1984, p. 110). The numbers found by Baril et al. for
Montreal are similar ones (1984, p. 15). Of course, the ratio depends on the
definition of "violent crime", and in Germany, for example, there is consid-
erable dispute about the range of the term (see Villmow & Plemper 1984,
p. 73-74). However, numerous other factors affect the outcome in terms of
the number of applications. The structure of crime, the structure of the
population, public information, and awareness of the act, are only some of
those aspects. Further, many applicable criminal provisions are constructed
in such a way that violent offences in the true sense can be recognized as
having been committed where a threat with a specific act of violence
occurred. Many violent acts registered in the police statistics may be carried
out without any bodily injury being suffered and respective consequences
(see Baril et al. 1984, p. 16). If one considers, therefore, only serious violent
crimes such as homicide and aggravated assaults etc., one will get higher
application ratios as cited above. In the Netherlands, calculations indicate
that approximately 20% of all potentially eligible crime victims do file a
claim (van Dijk 1984, p. 4), in Germany the percentages vary between 8
and 20% in the individual states (Villmow & Plemper 1989, pp. 80-81; new
British figures are presented by Newburn 1989, pp. 12-13).

4.2 Characteristics of Applicants, Kinds of Crimes and Effects
of the Offences

Numerous studies showed that social factors influence the risk of being
victimized (Elias 1986, p. 59-65). To account for this, the lifestyle/exposure
model has been developed (Hindelang 1982, pp. 156-163). Of course, there
may be differences between the general group of victims of violent crimes
and the special group of applicants because of certain selection processes.
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Examination of the applicants’ social background, however, serves an
additional function because it can be assumed that those factors play an
important role when the boards have to decide about worthiness or unwor-
thiness of the claimants. In the American study, most victims were between
ages 15 and 45 (74%), two thirds were male, and 46% were married. The
results indicated that socio-economic status was not very high: 42% of the
victims were unemployed and nearly the same percentage received welfare
payments (Elias 1983 a, pp. 69-71). The results of the Canadian study of
Baril et al. correspond the American ones. About 60% of the applicants
were between the ages of 14 and 45, nearly two third were men, but only
36% married. Two out of five victims were unemployed at the time of the
crime that resulted in their applying compensation (1984, pp. 25-29).

In the British study the victims in assault and robbery cases were pri-
marily men (75%). The age group 18 to 22 years contained one third of all
victims. Most of the sample were single, and the rate of unemployment
corresponds to that of Conventry and Northampton. So, Shapland et al.
came to the conclusion: "According to victimization studies, the picture of
the typical victim in our study is the correct one" (1985, p. 12; recent Home
Office research found similar results, see Newburn 1989, pp. 8-9).

The research done in Hamburg again showed that 75% of the claimants
were male and approximately two thirds stated that they were unmarried,
divorced or separated. Nearly 80% belonged to the age groups between 14
and 49. For one third of the sample there was no information about
characteristics influencing socio-economic status. Taking profession as a
criterion of economic well-being, for the other part of the sample the
following picture emerges: 40% had a low social status, 54% belonged to
the middle class and 5% to the upper class. It is, however, difficult to
compare these data with the results found in the other studies because in
Hamburg foreign workers were excluded whereas in the American study
57% of the victims were members of ethnic minorities (Elias 1983 a, p. 70),
and the British study, too, covered non-white victims.

An interesting result in the American study and the German research was
that no significant difference could be found in the social background of
claimants and non-claimants. It seems that those factors are not a major
determinant when deciding about claiming compensation (Elias 1983a, p.
79; Villmow & Plemper 1989, p. 97).

Examination of the victim-offender relationship is of special interest
because some statutes consider indigible victims having a past or present
relationship with the offender (see Carrow 1980, pp. 41-43; Joutsen 1987,
pp- 263-364; Newburn 1989, pp. 10-11). the results of the studies correspond
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very well. In the British research, 61% of the victims were assaulted by
offenders unknown to them. The known perpetrators were primarily rela-
tives or friends, followed by business associates and neighbours (Shapland
et al. 1985, pp. 10-11). The Quebec study also showed that 61,5% of
assailants were strangers to the victims; the other offenders were friends or
acquaintances or were related to the victims (Baril et al. 1984, p. 43). Elias
found that little over one half of the perpetrators were strangers, one third
were acquaintances and one in five cases could be definded as close
relationship (1983 a, p. 87). The remarkable point, however, was the
difference in the pattern of relationships between claimants and non-clai-
mants. Intimate relationships, which can be the basis of refusing an award,
were reported by 29% of the non-claimant group whereas the claimants
showed 5%. Elias assumed that potential claimants disqualified themselves
by not applying after having notices the restriction in the official program
brochures (1983 a, pp. 88-89). For the German study, which found the same
tendencies concerning the (relationship) differences in relationships between
claimants and non-claimants this explanation cannot be used directly.
Neither do the regulations explicitly cite this ground for denying benefits,
nor do the brochures of the government nor do those of the boards.
Therefore, the victim-offender relationship probably is not a very prominent
factor for German victims’ decision to apply or not to apply.

Another similar finding can be shown when the effects of the offences
are studied. Only 4% of the New York/New Jersey victims experienced no
injury, one in five indicated minor harm, 58% received medical assistance,
and 16% were hospitalized. Elias emphasized that there are no significant
differences between the individual samples (1983a, p. 86). His tables,
however, show tendencies for non-claimants to have bigger quotas in the
groups without injuries or minor harm and a smaller percentage of victims
who required medical assistance or were hospitalized (see Elias 1983a, p.
268, Table B. 2).Those differences between claimants and non-claimants in
physical effects of the offences were also reported by the German victims.
Claimants tended to have more serious forms of injuries and were more
often reported sick. Possibly future studies with bigger samples will find
those aspects worthy of being examined again.

4.3  Applying for Compensation

Besides the different levels of physical, social and psychological effects
(see Shapland et al. 1985, pp. 87-108), various other causes can influence
the decision to apply for compensation. Often lack of information is seen as
a main reason (Newburn 1989, p. 30). In the British study, a majority of



184 Bernhard Villmow

victims had not heard of any means of obtaining compensation, only 39%
had heard of the state provisions (Shapland et al. 1985, p. 124). The
American victms seem to be better informed, almost one half of the
non-claimants in the NewYork/New Jersey study said they had information
about the programs (Elias 1983 a, p. 111). Striking results, however, have
been found in a Dutch national crime survey. Of the general public less than
3% knew that a compensation fund existed, and of the victims of violent
crimes only 14% had heard of the scheme’s existence (van Dijk 1984, p. 5).

Many of the Hamburg victims also lacked adequate information about the
compensation system. Four out of ten non-claimants knew that in certain
situations financial help by the state could be claimed. Yet the analysis also
showed that the regulations are important for health insurers and adminis-
trators. There are cases in which the insurance companies are reimbursed
by the state (Article 19 Bundesversorgungsgesetz, see Kirchhoff 1983/84,
pp-29-30). So, not surprisingly the examination of the files in Hamburg
suggested that only 11% of the claimants initiated the procedure for com-
pensation on their own. The great majority of the claims were filed by
request of agencies of the state medical insurance system, which was the
first time many victims were informed about the provisions.

4.4  The Processing of Applications

The psychological success of the compensation program is influenced,
among other things, by the length of the process. British data show a mean
period of time of approximately nine months, varying from four months to
two years (Shapland et al. 1985, p. 175; Newburn 1989, p. 8). The vast
majority of Elias’ claimants were dissatisfied with the length of their cases,
as almost one-half of the cases lasted between 12 and 18 months, followed
by 37 % lasting between 18 and 24 months and 12 % lasting more than two
years (1983a, p. 184). In contrast, lawyers in Quebec made nine out of ten
decisions within a year of receiving the applications (Baril et al. 1984,
p. 85).

The reasons for the long delays in some countries (in Hamburg the
applications on average took nearly one year) seem to be manifold. In many
cases applicants filled in forms insufficiently or incorrectly. Therefore, the
boards had to request for additional information. Furthermore, most admin-
istrators wait for files of enquiries from other institutions like the police,
and hospitals etc., or want to consider the outcome of the trial. Another
important factor which contributes to many delays - for example in German
application cases - is the necessity to get additional medical expert evidence
when the medical situation is unclear. Those special inquiries in Hamburg
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(conceming also reduced eaming capacities) sometimes took 12 and more
months until the final report was submitted (for the different factors, see
also Shapland et al. 1985, pp. 157-158).

Baril et al. point to the fact that rejections in general took longer than
awards because they probably were considered longer to ensure that the
victim was being treated fairly (1984, p. 86). This is not confirmed by the
German data. If a statutory requirement was lacking or could not be proved,
applications were refused in the majority of cases within approximately six
months. Awards on average took longer as well as the special group of
denials being justified with the victim’s causing the injury or with the
victim’s behavior. It can be assumed that in connection with the awards the
often necessary medical statements played an important role, whereas in
refusals the outcome of the trial had been awaited to be sure that the facts
in the decision were correct.

4.5 The Compensation Decision

The results of the studies show a very different structure: In England and
Quebec most of the applications resulted in some award being made
(83%/75%), whereas in New York/New Jersey and Hamburg only small
groups of the claimants got positive decisions (38%/18%). There are, of
course, many reasons that influence these results. The British compensation
program, for example, in contrast to the other ones covers payment for pain
and suffering. Therefore, many victims with minor injuries can receive
benefits. At the time of Shapland’s study the general minmum limit of loss
and harm covered was £150, so the sums of money awarded range from
£154 to £3000, with a mean of £611 (Shapland et al. 1985, pp. 150, 163).
The German scheme, however, is not designed to compensate minor vic-
timizations (see Jung 1979, p. 389; Kirchhoff 1983/84, p. 29). Therefore, if
many applicants with minor injuries try to get awards, the rate of denials
must be high (see also Weintraud 1980, p. 165). It should be mentioned that
at least in Hamburg between 1976 and 1986 the structure of decisions has
changed in favour of the victims. The quota of positive decisions doubled
to nearly 40%, although there was no significant change in the structure of
serious violent crime. Yet it is unclear whether this development depends
on better victim information, a better selection by health insurance organisa-
tions or a more liberal application of the compensation regulations. Data
concerning the years 1987 until 1989 again showed a negative tendency,
when only one third of the applications resulted in benefits.

Concerning the high rate of awards in Quebec, the Canadian data indicate
that this structure is not unusual. Hastings found a slight decrease in the
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percentage of applications refused between 1975 and 1976 (16%), 1976 and
1977 (14%) and 1977 and 1978 (12%), even though overall applications
were increasing during this period (1983, p. 48). In contrast to this, the
American average award rate is lower, approximately 60%. There is wide
variation in the rate of benefits made by the various programs, ranging
between 24% in Texas and 99% in the Virgin Islands (McGillis & Smith
1983, p. 103.).

Although there is only one legal basis for victim compensation in all
individual states, in Germany, too, the statistical data show notable differ-
ences with respect to the number of awards granted (Villmow & Plemper
1989, pp. 78-90). For the American situation, MGillis & Smith try to give
an explanation: "... the public may be inadequately informed of the program
eligibility and benefit policies, resulting in a large number of inappropriate
applications. In other cases, a program’s strict adherance to reporting and
application time period requirements may result in increased denial rates.
The program’s approach to handling cases with evidence of contributory
misconduct may also significantly affect the denial and award rates. In
addition, those programs with strict financial-need criteria my deny a larger
number of claims than others" (1983, p. 103).

4.6  Reasons for Rejecting Applications

Benefits must be denied when statutory requirements are lacking or
cannot be proved. Furthermore, in most programs there are restrictions on
the behavior of the victim (for example, responsibility for the injury or when
it would be unfair to grant compensation for other reasons, or when
non-cooperation with the authorities is observed). For all groups it can be
assumed that the stereotypes of the "innocent” and "unworthy” victim are
relevant in the decision-making process.

For the first category, lack of evidence that an offence was committed or
an application not meeting statutory requirements, the analysis shows that
administration officers fear fraudulent claims. Yet most of the studies did
not investigate if in the staff’s opinion special groups of victims were often
suspected of false or exaggerated claims. Shapland et al. noted the feeling
among those administering the scheme that everything an applicant says
should be checked (1985, p. 171). They also described "extra enquiries”, but
there are no findings on the type of victim who runs into more problems
than other applicants when trying to evidence his or her victimisation.

In the German study, too, no clear-cut results could be found. There were,
however, tendencies that victims aged 60 years or older are more often seen
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as worthy of belief (see also Geis 1976, p. 254; Newburn 1989, p. 15). These
victims were seldom under the influence of alcohol, the offenders were more
often unknown, the victimisation places were more likely to be in public
and seemed to be less disreputable, and the times of victimisation seldomly
were after midnight. This impression that older victims, therefore, are given
more "credit" was confirmed by the interviews with the board officials.
Obviously, those victims belong to the group of "innocent, worthy" victims.

On the other hand, there is a very unclear picture concerning the charac-
teristics of the so called "problematic” victim. It seemed to us that the aspect
"having been drunk” reduced the chances to be seen as worthy of belief. For
other factors like being a member of the "milieu” etc., the study could not
show that this really influenced the decision. However, more detailed
research is necessary (see also Shapland et al. 1985, p. 162).

For the second group of ground for denials (contribution to the victims
injury, inequity because of the claimant’s conduct, non-cooperation etc.),
often described as specific eligibility criteria to limit compensation to
deserving victims, the studies give some examples concerning the difficult
problems (see also Carrow 1980, pp. 44-48). In three cases cited by Shap-
land et al. (1985, pp. 161-162), the victims were not seen as "innocent
victims”. Yet the criteria set out are far from being clear. So the decisions
are very different. The data showed one victim being denied an award
because of previous convictions, whereas five other claimants obtained
benefits even though they had convictions (Shapland et al. 1985, p. 161).
Similar problems are connected with the issue of provocation or victim
responsibility for the offence. In six cases, for example, the researchers came
to the conclusion that the victim was the first to use violence, and in seven
that he was abusive to the offender. Yet only in two cases benefits were
denied or reduced for this reason (Shapland et al. 1985, p. 161). Summariz-
ing the findings, the authors state: "The amount of provocation necessary to
produce a reduced award or no award at all seems like the extent of previous
bad character, to be a matter of judgement” (1985, p. 162). They agree that
it is important to examine how the board builds up the picture of the
"innocent victim" and which information is used to decide wether a certain
claimant fits into this category or does not (for new results see Newburn
1989, pp. 17-20). In this context, it has been assumed that the subjective
moral values of the members of the board influence the compensation
policy. Thus an analysis of the board’s decisions on victims of sexual
offences not surprisingly found that the regulations are used to carry through
predominant values of the middle class and to interdict deviating behavior
(Weintraud 1980, pp. 147-151).
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Not only in Britain, but also in other countries such attitudes can be
recognized. McGillis and Smith cite an American program adminstrator
stating that he did not believe that victims involved in assault situations are
innocent. In his opinion they involve themselves in "occasions of crime”
and so are responsible for their injuries, at least to 10% through poor
judgement (1983, p. 71). In another program they found an administrator
who had developed for his own use a set of guidelines of percentages of
reduction corresponding to levels of provocation. Yet he refused to hand
over a copy because of the highly arbitrary nature of the criteria (McGillis
& Smith 1983, p. 72). The German research, too, found a different and
sometimes very broad interpretation given to statutory grounds for denying
application. The frequency of denials based on such ground varies widely
by state and, therefore, it seems to be of importance where one is involved
in a criminal act and applies for compensation (Villmow & Plemper 1989,
pp- 78-90). The data concerning decisions in Hamburg show a relatively
positive development that also can be found in connection with the discussed
reasons of denial. Analysis of the files (1978-1980) indicated that only 8%
of applications were denied because the victim was held co-responsible or
uncooperative etc.. Up to the year 1986 this percentage was reduced to 5%
on an average. Of course, this does not mean that those decisions altogether
were unproblematic. There were, in fact, cases with moralizing arguments
making individual victims to "undeserving victims". Yet the examination
did not show concrete indications for strategies to stigmatize certain margi-
nal groups of society, for example, members of the "St.-Pauli-scene” ("Re-
eperbahn”), homosexuals or prostitutes etc.. The results of the interviews
with board officials confirmed this assessment. The board members were
considerably aware of those problems because, when reviewing some board
decisions, the local Sozialgericht (welfare court) had emphasized that not
all victims involved in the subculture were unworthy victims. It may be
added to this the fact that critical analyses of the regulations (see Baumann
1980; Stolleis 1981) in line with restrictive decisions of the Federal Supreme
Welfare Court showed the necessity of reviewing the board’s criteria.
Obviously, in Hamburg at that time the staff became more careful about the
reasons for denying benefits. Yet the statistical data now show that there is
(1987-1989) a new development that again should be observed carefully (see
the table).

S. Concluding Remarks

Analysis of the application of some compensation programs showed very
diverse results. Therefore, one can understand that the judgements are not
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corresponding. Concerning the main official goals of compensation schemes
- repaying a substantial proportion of victims of violent crime, improving
attitudes and cooperation among people towards criminal justice, victim
compensation, and government - American and Dutch evaluation research
comes to the conclusion that the programs generally are a failure (see van
Dijk 1984, p. 13; Elias 1984, pp. 111-113). Many respondents were dis-
satisfied with delays, inconveniences, poor information, inability to partici-
pate and the restrictive eligibility requirements. Especially applicants whose
claims have been rejected express negative attitudes and their willingness
to cooperate in future is minimal. Thus, claimants often were more discon-
tented than non-claimants (Elias 1984, p. 111).

Yet British victims, too, expressed reservations although they had a high
rate of applications resulting in an award. Only 50% of those interviewed
were satisfied or very satisfied, whereas 41% felt dissatisfied or very
dissatisfied (Shapland et al. 1985, p. 164). Similar ambivalent reactions can
be found when Canadian applicants comment on their experiences (Baril et
al. 1984, pp. 122-136).

Of course, compensation programs have provided valuable aid to thou-
sands of victims. German data, for example, show that overall about 210
millions DM have been paid out by the end of the year 1988 (for British
figures see Newburn 1989, p. 1). It is, however, in most countries only a
minority which benefits from the existing schemes. Therefore critics which
scholars claim that victim compensation in its present form is "only a
symbolic policy that served to justify strengthening of police forces, pro-
vided political advantages to supporters, facilitated social control of the
population and yet substantially failed in providing most victims with
assistence” (Elias 1983b, p. 213; see also Miers 1983). Even if not every
aspect of this negative statement can be totally accepted, it seems obvious
that necessary improvements in victim compensation should be made,
otherwise characterizations like those of van Dijk will be found again: "It
gives too little, too late to too few of the crime victims" (1984, p. 81).
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Table: Structure of Compensation Decisions in Hamburg 1981-1989
Year |Claims| Claims Claims denied | Claims denied Other
proces-| granted because of | because of co- } decisions,
sed lack of responsibility e.g. with-
statutory of the drawal of
requirements, victim; application
lack of unfairness; etc.
evidence etc. | non-coopera-
tion etc.
1981 | 499 (156 =31.3%| 277 = 55.5% 3= 0.6% 63 = 12.6%
1982 | 574 1228 =39.7%} 284 =49.5% 24 = 42% 38 = 6.6%
1983 | 513 |206 = 40.2%| 217 = 42.3% 27 = 5.3% 63 =123%
1984 | 429 [148 =34.5%| 209 = 48.7% 18 = 4.2% 54 =12.3%
1985 | 388 (154 =39,7%| 164 =42.3% 18 = 4.6% 52=13.4%
1986 | 368 |141 =38.3%| 161 =43.8% 19= 52% 47 = 12.8%
1987 | 393 |129=328%| 162 =41.2% 39 = 9.9% 63 = 16.0%
1988 § 420 1126 = 30.9%| 203 =48.3% 48 = 11.4% 43 = 10.2%
1989 | 373 (104 =279%| 183 =49.1% 32 = 8.6% 54 =145%
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1. The Renaissance of The Idea of Compensation in Crimi-
nal Law

The criminal political development in recent times is subject to imminent
radical changes. Admittedly the variety of different tendencies cannot in any
way be reduced to a common denomenator. Questions which are more
practice-orientated, point towards the improvement of criminal preventive
initiatives - in particular in forms of new crime such as for instance en-
vironmental crime and organized crime (see Kaiser & H.-J. Albrecht 1990).
In this way, interest is in the end aimed at working out new, more effective
penalties. In the theoretical and at the same time practical spheres, on the
one hand neo-classical reprisal and deterrence tendencies, and on the other
hand the shift towards alternative patterns of response stand out; the latter
amount to nothing more than alternatives to imprisonment and are aimed at
social or private ways of solving conflicts and therefore move into a criminal
law penalty position, or should do so (see Killias in: Kaiser & H.-J. Albrecht
1990, p. 249 et seq.). Both the efforts aimed at making the criminal law a
more efficient or sharper instrument of crime control and the tendency to
turn away from the criminal law towards replacing it with other legal or
social means with which to satisfy society, should be considered (see
Bianchi 1988; Maelicke & Ortner 1988; Koch 1988).

When the spectrum of such national and international trends is widely
divided, two characteristics stand out in particular ways: one of them is the
development of criminal politics which is clearly victim-orientated. The
other is guided more generally towards giving more consideration to the
possibility of social or private reconciliation which should replace penalties
either completely or partially.

1.1 The Change of the Paradigm in Crime Policy

Until the 1970s, criminal political development in the Federal Republic
of Germany was guided by signs of orientation towards the offender.
Legislation politics and academic discussion were characteristic of this
movement which to a great extent placed the offender at the center point of
its efforts. Both criminal law reform (1975), and the law in respect of
sentencing (Strafvollzugsgesetz 1977; Prison Act) placed considerable em-
phasis upon the goal of social integration (misleading: rehabilitation) of the
criminal.
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The emphasis which was placed on this aim of special crime prevention
was gradually diminished because of practical experience of difficulties
insofar as treatment of offenders within prisons was concerned as well as
criminological evaluation studies. The "crisis of imprisonment" (Jescheck)
has contributed to the fact that an increasing number of non-custodial
penalties are being preferred, and in addition led to the fact that more
emphasis is being placed on the victim in the field of criminal political
thought and perspective. In the meantime - and what concerns crime
policy - the victim of crime has stepped into the shoes of the offender. This
does not naturally mean that the offender has no further role to play in
practice and theory. The scales are now more decisively weighted towards
the victim insofar as discussion and assessment of goals are concerned (see
for example Riess 1984; Janssen & Kerner 1986; Schiinemann 1986;
Neumann 1987; Schneider 1989). This change of paradigm is not only due
to disillusionment in view of the possibilities of rehabilitating the offender
but is also an expression of insight into the neglect of the specific interests
of the victim in criminal law and criminal procedure.

1.2 Private Interests in Reconciliation versus the so-called State
Right to Punishment

In the course of the monopolization of the punitive power by and in the
State, which is the result of a long history of legal development, the State
interest in criminal prosecution and execution of sentence has increasingly
emerged. Accordingly, the interests in those involved in the criminal act and
of those affected by the act, of offender and victim, have been driven back.
The so-called State claim or right to punishment and its realization stand at
the center point of criminal political aims. Beyond this right or claim, victim
and offender’s interests in reconciliation and pacification find little or no
outlet in the criminal law and criminal procedure. This refers in criminal
law for instance to the fact that the condition imposing compensation (§ 56b
II Nr. 1 StGB; Strafgesetzbuch; Penal Code) merely plays a minor role and
the so-called adhesive procedure to criminal proceedings (Adhisionsver-
fahren) which makes it possible for the injured party to make a claim for
compensation for damages caused by the criminal act, scarcely happens in
practice (§ 403 StPO; StrafprozeBordnung; Code of Criminal Procedure).

As the emphasis upon the victim as become stronger, at the same time
awareness has increased of the fact that the neglect of private or social
interests can interfere with or restrict the general function of the law to
provide for reconciliation and pacification. This gave the criminal political
trend which was directed towards consideration of such interests within the



Compensation as a Criminal Penalty? 199

framework of the criminal law, increasing impetus. In this way, concepts of
offender-victim-reconciliation must be developed and practically tested (see
Grave 1988; Marks & Rdssner 1989) and more weight should be attached
to concepts of compensation for damages caused by the crime (see Schdch
1987; Frehsee 1987; Friihauf 1988; Weigend 1989; Eser, Kaiser & Mad-
lener 1990).

2. Subject Matter of the Study

2.1  History of the Study

The study set out can be viewed within this criminal political background
(Miiller-Dietz 1988). It emerged from considerations and results which arose
from research commissioned by the Federal Ministry of Justice. The work-
ing group to which Hubert Beste, Gabriele Dolde, Rainer-Dieter Hering,
Heike Jung, Paul Wetterich and the author belonged, was entrusted in 1985
by the Federal Ministry of Justice, with the task of investigating "problems
of compensation caused by the criminal, in particular in terms of substan-
tive-criminal and criminal-procedural legal aspects, including practice-re-
lated experience" (Bundesministerium der Justiz 1988, p. 9). In the course
of its discussions, it worked on the situation of compensation for damages
in the FRG and also the relevant status of international discussion, it dealt
with structural and typological considerations about the possible organiza-
tion of compensation from a criminal law point of view and voiced recom-
mendations in respect of future criminal laws (Bundesministerium der Justiz
1988, p. 47). The final report was submitted in 1988. Basic considerations
are dealt with and developed by the author below, in view of the discussion
which has taken place since then, mostly with reference to a substantive law
approach.

2.2  The Approach relating to Substantive Criminal Law

As past experience and observation have shown, compensation for dam-
ages can find its way in various ways and in varied forms into the criminal
justice system. It can - for instance as a private model for solving conflicts -
replace punishment itself. It can also take the form of an independent
criminal legal response, which at least in some areas replaces conventional
penalties such as pecuniary penalties/fines and imprisonment. The first cases
are concerned to a certain degree with social conflicts insofar as they are
"restored to private ownership" and which should bear in mind the interests
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and needs of those directly involved in the crime and of those affected
namely of offender and victim. The basis of this is the abolitionistic
perspective of driving back the state right to punishment in favor of
settlement of conflicts by using extrajudicial or non-penal means (see Feltes
in: Janssen & Kerner 1986, p. 407 et seq.; Rossner 1989, p. 7 et seq.).

Insofar as compensation for damages is integrated into the substantive
criminal law as a particular form of response, it serves most of all to satisfy
the material interests of the victim in respect of a settlement within the
structure of the criminal procedure. In this way, many goals can be strived
for. The victim of the crime can be spared having to enforce his civil law
claim for compensation according to German law, by instigating a (second)
separate civil court process, particularly since the adhesive procedure - as
indicated - is practically minimous. This takes account of the element of
victim satisfaction - merely because of direct consideration of the victim’s
interests by the criminal law. However setting up compensation as an
independent criminal law response, raises the question of its compatibility
with the aims and purposes of the criminal law system and system of
penalties (Roxin 1987, p. 37 et seq.; Hirsch 1990; Miiller-Dietz in: Eser,
Kaiser & Madlener 1990, p. 355 et seq.). The question is therefore under
discussion as to whether such a standpoint, without a theoretical break, can
be integrated into the criminal legal system, or would lead to a new direction
in crime policy. This is indicated by the fundamental dimension of a
substantive penal concept.

23  Delimitation from other Crime Policy-related Concepts

Considerations of substantive criminal concepts naturally do not exclude
consideration of other crime policy-related concepts. In the entire spectrum
of real possibilities, alternatives to compensation for damages could prove
to be an exceptional form of criminal response and has even been worthy
of preferential treatment. A comprehensive analysis first of all of the entire
problem area, will be able to assess whether or not this is actually the case,
for instance as envisaged at the time by the Max Planck Institute for Foreign
and International Criminal Law, Freiburg i.Br. (MPI) (see Roxin in: Eser,
Kaiser & Madlener 1990, p. 367 et seq.).

It is however necessary, independent of what has just been said, to
differentiate between the substantive criminal law approach and those con-
cepts which realize compensation as a possibility or alternative means of
conflict settlement or of diversion strategies (see Voss & Pfeiffer in: Miiller
& Otto 1986, p. 79 et seq.; Blau 1987; Frehsee 1987, p. 202 et seq.) or
strive towards an improvement of the legal position of the injured party in
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the procedure (Riess 1987). In the former case, the goal of pushing criminal
law into the background was envisaged. In the latter case, it is concerned in
the end with transferring more weight to the position of the injured parties -
witnesses in the process. This was to some extent visualized by the German
Victim Protection Act of 1968 (§ 406d et seq. StPO).

24  Various Criminal Law Concepts

The various criminal law concepts which plan, or permit the consideration
of compensation for damages in procedural ways or by the imposition of
legal penalties, can be divided to a considerable extent, into three initial
stages: One can distinguish between procedural, enforcement and substan-
tive legal solutions depending on the area of the law and the institutions
concerned with so-called penal social control. The practical handling of such
solutions is distributed between the department of public prosecution, courts
and prison (Bundesministerium der Justiz 1988; Miiller-Dietz 1988).

2.4.1 Solutions relating to Procedural Law

Solutions at a procedural law level are considered according to German
law in two ways: One is namely that compensation for damages can lead to
the end, in the form of suspension or discontinuance, of the criminal
procedure. On the other hand, it can become an additional procedural matter
on the application of the injured party, alongside the pursuit of the state’s
right to punishment.

The facilities in particular for compensation imposed as a condition
according to § 153a StPO, are of particular importance in the stopping of
the court procedure. After that, the department of public prosecution can,
with the agreement of the appropriate court and the person charged, tem-
porarily refraim from legal antion and impose upon him, the task of "making
an effort towards bringing about compensation for damages caused by the
act". This facility is suitable "where there is merely a small degree of guilt,
in order to avoid public interest in criminal prosecution". The court can also,
with the agreement of the department of public prosecution and the person
charged, stop the procedure temporarily after the institution of the action,
provided the same requirements are met. If the person charged or the
accused complies with the condition, the criminal act can "no longer be
prosecuted as a criminal offence” (§ 153a I 4, II 2 StPO). Admittedly, in
practice, this possibility has been made use of only seldom, according to
former empirical research; it appears - alongside the problem of lack of
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ability on the part of the person charged/accused - that the view that the
supervision of payments of compensation often takes up more time than the
control of other monetary conditions (see Frehsee 1987, p. 268 et seq.).

The second procedural law possibility consists in making use of the
so-called adhesive procedure (§ 403 StPO). The injured party can, according
to this procedure, make a claim against the defender for pecuniary damages
caused by the act. Many reasons have been put forward as to why this
procedure has remained practically meaningless within the German criminal
process. The criminal court judge therefore shys away from the additional
investigation and time involved in detailed assessment of the claim in many
cases. As he has to adapt himself in this way to civil law rules, the use of
which he is not familiar with because of his activities as a criminal law
judge, he retreats to the rules within his authority and refrains from making
such a decision "if the application for discharge of the case is not suitable
in the criminal procedure” (§ 405 StPO, see Frehsee 1987, p. 184 et seq.).

A third possibility which until now has not been realized, is illustrated by
the restitution procedure recommended by Schéch (1989). This should be
able to be practised with the consent of the confessing offender, in order to
be able to bring about a compensation agreement between victim and
offender. If such an agreement comes about, the so-called restitution judge
should be able, depending upon the facts and circumstances, either to
disregard punishment entirely or alternatively mitigate punishment.

In any event, the procedural approaches up until now, which are aimed
at compensation, prove to be problematic (Miiller-Dietz 1988, p. 967). It is
still undecided as to whether concepts can be developed which will help the
idea of compensation to make a procedural break-through.

2.4.2 Solutions relating to Enforcement

Approaches relating to legal enforcement have developed more signifi-
cance within the framework of pecuniary penalties in particular. They also
play a role, although a secondary role within the penal system (see Wulf
1985; cf. also Brenzikofer in: Marks & Réssner 1989, p. 379 et seq.).

There is also the possibility of having the pecuniary penalty due to the
State, declared payable to the injured party, under particular conditions. It
is also possible to allow the claim for compensation for damages to take
priority over the pecuniary penalty in cases of concurring claims (see
Frehsee 1987, p. 212 et seq.). Both solutions have in common the fact that
the fiscal interests of the State are placed second to those of the injured

party.
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The German law has until now, to some extent, followed such paths
which have already been followed in other countries (e.g. in Switzerland,
see Schulz in: Eser, Kaiser & Madlener 1990, p. 219 et seq.). In this sense,
the authority of the law enforcement authorities to allow realization of
payment of pecuniary penalties "if the compensation for damage caused by
the criminal act of those convicted would be considerably endangered,
without approval (§ 459a I 2 StPO)", can be understood. According to more
extensive but up to now practically unrealized suggestions, either the con-
ditional remission - of a part - of the pecuniary penalty should be introduced
in respect of a case of compensation or at least positive significance should
be attributed to compensation by refraining from enforcement of pecuniary
penalties (§ 459d StPO), or imprisonment in default of payment of fine
(§ 459f StPO) (Miuller-Dietz 1988, p. 967). Regulations which irrespective
of their concrete conceptualization would establish the priority of compen-
sation would come in useful for the injured parties in particular in view of
the disadvantageous income and property levels of those debtors subject to
pecuniary penalties.

Approaches which are directed towards compensation during imprison-
ment, are therefore only of limited importance. As experience shows,
negative effects accumulate: Many prisoners have to cope with a high extent
of debts (see Freytag 1989, p. 10 et seq.). The highest financial burdens
cannot be reduced during the period of incarceration. In contrast, these
burdens increase because of the comparatively limited remuneration (see
§8 43, 200 StVollzG; Strafvollzugsgesetz; Prison Act). There is therefore
only room for compensation during imprisonment in a small number of
suitable cases, in view of the present legal position and practice. It is
therefore most likely be realized on the basis of programs which provide for
settlement of debts (see Freytag 1989, p. 42 et seq.).

2.4.3 Solutions Relating to Substantive Law

Substantive legal principles in respect of compensation are of most
significance in the area of legal consequences. Compensation by the of-
fender can accordingly have an effect on whether or not, and how a
punishment is imposed. Three concepts can to a considerable extent be
distinguished from each other in this respect (see Miiller-Dietz 1988, p. 968
et seq.): :

The first possibility exists in that the actual efforts towards or achieve-
ments of compensation, or the corresponding formal obligations of the
offender - for instance in relation to property offences - can be recognized
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as a ground for repealing sentence. Austrian law provides for such an
example (§ 167 6StGB; Austrian Penal Code; see Hoepfel, Krainz in: Eser,
Kaiser & Madlener 1990, p. 171 et seq., 197 et seq.).

According to a further concept realized in German law (§ 46 II StGB),
compensation allows a claim for mitigation to be made, which influences
the determination of the penalty in relation to the offender. Afterwards, the
criminal judge must take into account, in establishing the degree of punish-
ment, the behavior of the offender after the act and in particular his efforts
"to compensate for damages" and likewise "to reach a settlement with the
injured party" (see Frehsee 1987, p. 201 et seq.).

A third substantive law variant is to look into the establishment of
compensation as a non-independent or independent criminal penalty. The
non-independent form has been realized in German criminal law. Accord-
ingly, the court can require those convicted to "compensate for the damage
caused by the criminal act according to ability" (§ 57a III 1 StGB), where
there is suspension of a determinate prison sentence on probation (§ 56
StGB) and also in cases where there is suspension of the rest of a determi-
nate prison sentence (§ 57 Il 1 StGB) or lifelong imprisonment (§ 57a I1I
2 StGB). In all of these cases, the compensation is tied up with the principle
of punishment, namely imprisonment, and is therefore dependent on this.
Admittedly, the compensation has only little practical significance in the
form of probation conditions (see Frehsee 1987, p. 264 et seq.). It is similar
to compensation in the form of a condition attached to the suspension of a
prosecution (see 2.4.1).

The German legislature has not been able to make up its mind as to
creation of compensation as an independent legal response. Until now,
merely the first suggestions and ideas have been set out in relation to crime
policy - alongside many practical projects relating to offender-victim-settle-
ment (see Marks & Rdssner 1989 and, see Bundesministerium der Justiz
1988, p. 47; Schoch in: Eser, Kaiser & Madlener 1990, p. 73 et seq.), the
chances of realization of which must be regarded as undecided. Some
foreign laws have however already undertaken first steps in this direction.
A characteristic example is the compensation order in Great Britain (see
Jung in: Eser, Kaiser & Madlener 1990, p. 93 et seq.). Admittedly inter-
national discussion in this field of all others, is isolated. This is becoming
apparent from the multitude of theoretical and empirical questions which
have been drawn around the relationship of the criminal law and civil law,
punishment and compensation, state interests and private interests in respect
of settlement (see H.-J. Albrecht, Miiller-Dietz in: Eser, Kaiser & Mad-
lener 1990, p. 43 et seq., 355 et seq.).
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3. Compensation in the General Context of Legal Approaches

Two aspects appear in this connection both of which have had a lasting
and particularly significant effect upon the development of German law:
Firstly, the compensation/settlement of a property/pecuniary damage is
traditionally understood in the first instance, as a task for the civil law.
Accordingly, the criminal law - in its substantive content and also in its
procedural content - attributes only comparatively marginal weight to com-
pensation.

3.1 The Traditional Starting Point: Compensation and Punishment

The comparison and distinction between criminal law and civil law,
punishment and compensation, is the result of a long history of legal
development, which is closely tied to monopolization of the punitive power
in the state, and the extension of the state demand for punishment. At the
same time, this process has increasingly led to abstraction of those people
involved directly in the criminal act, namely the victim and the offender,
and to removing the formalized handling of the social conflict which is
constituted by the criminal act, namely the criminal procedure, from the
concrete world of life itself. The elaboration of various forms of wrong
involving injury or damage, corresponds with the line of development, to
which the significant theoretical attention was devoted in the 19th century
(see E.A. Wolff in: Hassemer 1987, p. 137 et seq.). According to this, of the
various individual legal consequences, merely compensation and punish-
ment correspond to civilian and punishable wrong and compensation ap-
pears more as an object and task for the civil law than the criminal law. This
applies in spite of some overlapping substance, for instance the function of
legal redress for (civil law) damages for pain and suffering,

A number of criminal theoretical concepts were developed in the 19th
century. These concepts saw compensation in a complete sense, as settle-
ment on the one hand of material and on the other hand of psychical and
social damage (in relation to the victim and the other citizens not affected
by the criminal act). However, these concepts which were partly labelled
restitution and reimbursement theories and partly as recovery or (legal)
redress theories, were unable to succeed in further discussion (see Miiller-
Dietz 1983; Frehsee 1987, p. 50 et seq.).
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3.2  The Neglect of Interests in Settlement, in Criminal Law and
Practice

The other side of the study of the development of the law with its counter
arguments of compensation and punishment, form the neglect of the per-
sonal relationships, interests and needs of victim and offender. Accordingly,
it is no longer a question of eliminating - in whatever way and with whatever
results - the social conflict between the parties involved in the crime and
the parties affected by the crime. This is rather a task which is incumbant
upon the state. The interests of the victim and offender in reaching a
settlement and pacification are therefore not thematized primarily in the
criminal proceedings, but the criminal procedure is aimed in the first
instance at satisfying the interest of the state in making the claim to
punishment (see Frehsee 1987, p. 890 et seq.; Rossner in Marks & Rossner
1989, p. 7 et seq.).

Characteristic of this in particular, is the distribution of power and
opportunity within the German criminal (law) procedure to bring influence
to bear upon the course and results of the legal proceedings. The authorita-
tive decision-maker in the criminal procedure, is represented by the criminal
law institutions of authority which are in control, alongside the police and
most of all the department of prosecution and civil court. Central procedural
rules such as the principle of mandatory prosecution (Legalitdtsprinzip) and
the principle of official investigation by the public prosecutor (Grundsatz
der Amtsermittlung) also contribute to this. For this reason, the opportunities
for the victim and offender to shape or influence the procedure are particu-
larly limited. Both parties to the proceedings are confined to safeguarding
the specific rights of the accused and witnesses (determined by the rule of
law).

This also applies - to the same extent - in respect of the enforcement of
settlement and compensation interests of the victims in the criminal proce-
dure. In this respect, it is open to the injured party, alongside the consider-
ably obsolete legal institution of the adhesive procedure (§§8 403 et seq.
StPO) already mentioned, to make use of the possibilities of an accessory
prosecution (Nebenklage; §§ 394 et seq. StPO) and a private prosecution
(Privatklage; §§ 374 et seq. StPO). He can bring no influence to bear upon
a condition directing suspension/discontinuance of the proceedings, himself
(summarized in Rief 1987, see 2.4.1).

The doctrine of the so-called state right/claim to criminal punishment or
sanction, has finally had a negative effect upon the satisfaction of private
interests in the criminal procedure. The state accordingly appears in the
criminal process - as it were, acting on behalf of the legal community - as
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the "rightful party". The state alone can achieve payment of the pecuniary
penalty/fine from the criminal or the intrusion upon a person’s freedom - in
cases where imprisonment is imposed. The injured party himself can only
assert his claim to compensation in the criminal procedure - as explained
- under more difficult circumstances. However, the offender is then pri-
marily indebted to the state in respect of fulfiliment of his duties. A direction
to suspend or discontinue proceedings in a case of compensation, is an
example of this (see Miiller-Dietz 1988, p. 971).

4. Compensation as a "Third Path" in the Criminal Law?

The neglect of elementary victim and settlement interests in the traditional
criminal process, has given further impetus to considerations focussing upon
the development of compensation as an independent penalty or response in
the area of criminal law. Such ideas come to mind particularly, if compen-
sation is not merely seen as a means to compensate for the (property)
damages caused by the crime, but if it is seen as an opportunity towards
settlement or disposal of criminal legal conflicts. The models or projects of
victim-offender reconciliation frequently stress this pacifying effect (see
Marks & Rossner 1989).

In the meantime, past experience and discussion has shown that compen-
sation cannot be further integrated into the spectrum of the system of
penalties, owing to its particular nature. This applies in particular in view -
of the separation of and differentiation between punishment and compensa-
tion, and also in view of the fact that the criminal law has traditionally had
difficulty in accepting the idea of compensation into its repertoire of legal
consequences. If and so long as compensation for damages is understood
primarily as a task for the civil law and in this way therefore a civil concept
(see 3.1), the significance and character of a "classical" criminal penalty
cannot be attributed to the concept of compensation. Such considerations
have therefore lead to the suggestion that compensation should be formed
as a "third path" alongside punishment in its narrower sense, and the
measures for prevention of crime and reformation of the offender (Roxin
1987, p. 52; Schéch in: Eser, Kaiser & Madlener 1990, p. 73 et seq.).

The realization of such a suggestion throws up an entirely new set of
questions which have already been taken up for some time in past discus-
sion, but never conclusively settled (see Bundesministerium fiir Justiz 1988,
p. 34 et seq.; Miiller-Dietz 1988, p. 972 et seq.; H.-J. Albrecht, Schéch in:
Eser, Kaiser & Madlener 1990, p. 43 et seq., 73 et seq.). Such questions
are partly legally theoretical and partly empirical in nature. On the one hand,
we are concerned with setting a target, and justification of compensation as
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an independent criminal response. In this respect, the relationship to the
recognized criminal goal and to the traditional criminal legal penalties,
requires clarification. From an empirical point of view, the question now
arises as to the area of application and implementation of such a response,
which in any event is new to German law. The difficulties which are tied
up with integration of compensation into the system of criminal law con-
sequences, have caused in addition, writers of the accordingly alternative
designs, to develop a restitution model which is based on the willing efforts
of the offender, which foresees dispensation with punishment in respect of
a case where there is full compensation for damages - where there is clear
establishment of guilt - and therefore no court conviction for such an
outcome (Schdch in: Eser, Kaiser & Madlener 1990, p. 89 et seq.).

4.1  Setting Targets

Thoughts and ideas up until now (see esp. 1.), show that compensation
can pursue quite differing goals. It can bear in mind purposes of abolition
and diversion, victim’s interests in settlement and the pacification require-
ments of the parties involved in the crime and those affected. Positive effects
upon the victim and the offender, the legal community and the so-called
authorities of penal control, can also be effected.

This is evident in cases of victim-offender-reconciliation or in cases
where compensation is the outcome, both of which help to avoid a criminal
procedure form the outset. The fact that such combined settlements or
solutions are coming up again and again in practice, is well known (for
example Hanak in: Miiller & Otto 1986, p. 177 et seq.). Until now, merely
an insufficiently researched dark area in respect of solutions to private and
social conflicts, has existed. The preference for proceeding in such a way is
obvious: It saves both the victim and the offender who are involved in the
criminal court procedure, psychical-social burdens and disadvantegeous
legal consequences. The injured party must not in cases of extra-judicial
settlement, enlist the help of the court to satisfy his interest in settlement
and he is most of all spared the subsequent civil court process to enable
enforcement of his claim. The position of his interest lies in that he can thus
reach his goal in a much shorter and easier way. The negative legal and
social effects of a conviction fall upon the offender. The Ministry of Justice
also profits from this joint disposal of the conflict, because in this way, the
court procedure is avoided.

These grounds which have admittedly been presented in an ideal-typical
form, point decisively in favor of the practical possibilities of an extra-ju-
dicial victim-offender reconciliation, with or without consultation or media-
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tion being encouraged (see Schreckling & Pieplow 1989; Marks & Réossner
1989; Arbeitsgruppe TOA-Standards 1989; Schreckling 1990). In contrast,
a court judgement in favor of compensation - in so far as the introduction
of such a response can be considered - points to a solution which is a second
choice. At any rate, it takes the interests of the victim and offender more
strongly into account than the traditional criminal penalty (just as for
example pecuniary penalty/fine or suspension of sentence in favor of pro-
bation) which it would replace.

Such a criminal legal response would move the real interests of the victim
in settlement into the focal point of the court decision, and in this way push
the right of the state to punishment into the background, this being in any
event of abstract and symbolical significance and therefore something which
is difficult to comprehend and understand from the point of view of the
juridical layman. The offender would in this way clearly be more aware of
what he had caused as a result of his criminal act than if the "classical” penal
sanction was imposed. Frequently he believes that he has "paid for" his
crime by means of the pecuniary penalty or completion of his prison term,
without recognizing the injury or damage which he has caused to the victim.
The court cooperation or the confirmation of the duty to compensate, can
contribute at the same time to strengthening the general awareness of
"norms" and "values" which are directed towards recognition of and respect
for the right and property of others (see Frehsee 1987, p. 87 et seq.; Roxin
1987, p. 47 et seq.). The point of such a response would therefore be to .
work towards eliminating every disturbance which the offender has caused
by his crime in relation to the victim and also the legal community. In this
way, it would be a function of social pacification, which is understood in
many ways as the comprehensive task of the criminal law. The point of view
of bringing relief to the judiciary in that a subsequent civil court procedure
would be avoided, would therefore lose weight (Miiller-Dietz 1988, p. 973).

4.2  Difficulties of Legitimation

4.2.1 Aspects in Penal Theory

The ideas of settlement and restitution have played a considerable role in
the historical development of penal theories (see 3.1). This shows that the
idea of compensation is in no way and certainly must not be foreign to the
criminal law. In the meantime, the concepts aimed at restitution or settle-
ment of damages caused by an act of crime, by means of criminal punish-
ment, were unable to succeed. The differentiation and refinement of the legal
system has led to the fact that varying functions have been added to the
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various legal outcomes, namely compensation and punishment. Accord-
ingly, criminal theoretical aspects of retribution and - general preventive -
deterrence, which can only be strongly associated with aims of compensa-
tion, have for a long time taken priority.

It only appears to have been possible to justify compensation in penal
theory, in the course of a new departure in crime policy. This has happened
- at least up to now - in two different ways. One concept deals with
connecting compensation for damages to the recognized aims of punishment
(of today). A further concept would prefer it to be identified as a new penal
objective - namely in the further development of the criminal legal system.

The first principle can therefore be easily justified because it can be linked
to the prevailing justifications and aims of the criminal law and of criminal
penalties. *Positive general prevention/deterrence’, the so-called ’prevention
by integration” and ’positive specific prevention/deterrence’, the rehabilita-
tion of the offender, are taken into account as such purposes. The ’positive
general prevention/deterrence’ is aimed at training the citizen to comply
with the laws and at maintenance and strengthening general awareness of
the law. The function of compensation is however in agreement with this
(see Roxin 1987, p. 47 et seq.). The settlement between a victim and the
offender can in this sense point to a means by which the relationship
between the two parties which has been destroyed because of the crime, can
be improved and social peace restored. The socially constructive efforts of
the offender can help to strengthen the priority of standards and in this way
the social and individual awareness of the law. It can work against the
-neutral tendencies of the offender and remind him of his social responsi-
bility. The legal community can be convinced that the state is looking after
the objects of legal protection and interests of the victim" (Miiller-Dietz
1988, p. 974).

The second concept is based on a new departure in the historical develop-
ment of criminal law, which considers the thoughts of offender-victim
reconciliation, of "settlement and discharge of conflict in the interests of the
victim, of society and of the offender” to be of prime importance. It is true
that also a connection is made here with the penal objectives outlined,
positive general and specific prevention/deterrence, in that it is referred to
the effect of learning, trust and pacification of a criminal law practice which
is aimed at social settlement (Réssner 1989, p. 36). However the accent is
place quite clearly on the function of the socially constructive processing of
the crime and in this way, the "principle of responsibility" is set against the
"principle of counter-attack" which belongs to the criminal law of retaliation
and deterrence (Réssner 1989, p. 19).
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The realization of such a concept would require an extensive structural
change to the criminal law and criminal law attitudes as they stand today,
because it is not recognizable which penal function could be attributed to
compensation, beyond the purposes of integration and special prevention
(see Roxin 1987, p. 46 et seq.; Miller-Dietz in: Eser, Kaiser & Madlener
1990, p. 361 et seq.). The criminal law would in this way be brought closer
to the civil law which in fact promotes the settlement of private interests to
a considerable extent and seeks in this way to adjust the social relationships
to a stable and satisfactory level. The last words have not been spoken in
respect of the internal justification and necessity for such a change of
"paradigm” (see Frehsee 1987, p. 145 et seq.; Beste 1987, p. 324 et seq.).

If compensation is successfully integrated into the criminal law program,
with its specific targets, the specific penal character of the court response is
in no way evident. Additional arguments are required to establish compata-
bility within the system. Such arguments may be reflected in the fact that
the obligation undertaken by the offender to effect compensation within the
criminal proceedings, may already imply or mean burden comparable to a
criminal sanction. This assumption is based not least upon the fact that in
such cases precisely such a criminal legal decision-making authority is at
work (Frehsee 1987, p. 365). On the other hand, we can refer to the
possibility of registering the compensation in the Federal Central Register,
which would attribute to this response, a function which distinguishes it
from civil law compensation (Federal Ministry of Justice 1988, p. 41).

4.2.2 Question of "Social Acceptance”

In connection with the integration-preventive concepts favored today,
which are aimed most of all at the functions of confirmation of norms and
stabilization of general awareness of the law, the question arises as to the
social attitudes towards the criminal law and criminal punishment. Such
assessment and evaluations in the empirical research of "positive general
prevention” therefore play, not by accident, a fairly extensive role (see
Schumann 1989; Schich 1990). How compensation in relation to "classical”
criminal penalties is judged by society, is also of importance in this context.
New studies - for instance the Hamburger survey by Sessar et al. - appear
to point to the fact that punitive tendencies, as it has always be assumed,
are not so evident. "Compensation as a replacement for punishment, is
equally accepted as being in itself a punishment” (Sessar, Beurskens &
Boers 1986, p. 88). Admittedly, the findings point to clear discrepancies in
the assessment or evaluation by the general public and judiciary. Whereas
the general population is predominantly positively pre-disposed towards the
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principle of compensation, the judiciary on the other hand can be seen to
hold a reserved attitude towards it (Sessar in: Marks & Rdéssner 1989, p. 42
et seq.).

These results could speak for the fact that integration of compensation
into the criminal law, introduces more of a problem of implementation than
a problem of social acceptance. Such a criminal political step would there-
fore have a realistic social chance. Other questions however remain open
and which on the one hand concern the ability to generalize the findings
mentioned, and on the other hand concern the legal theoretical problem of
which consequences are to be drawn from the attitudes of the general public
to this spectrum of possible legal consequences or responses to crime. Both
aspects require further clarification (Miiller-Dietz 1988, p. 976).

43  Problems of Application and Implementation

Many questions are arising in the area of the application and the practical
realization of compensation as a criminal law response. They indicate the
complexity and difficulty of such a plan. It is therefore about problems of
the concept of damages, form of damages, the possibilities of reparation- in
the view of particular cases or groups of offences -, the willingness of victim
and of offender to work together, the (economic) capacity of the offender,
the possibility of substitution of compensation by means of other contribu-
tions of efforts or by means of forms a symbolical settlement and of
acceptances by the judiciary itself. The individual aspects have been more
closely worked on elsewhere (see for example Frehsee 1987, p. 155 et seq.;
Bundesministerium der Justiz 1988, p. 47 et seq.; Roxin, Hirsch in:
Eser, Kaiser & Madlener 1990, p. 371 et seq., 380 et seq.). These can
merely be referred to here in a fragmentary and cursory way.

Past discussion points to the difficulties already arising in establishing the
area in which compensation can be meaningfully and adequately applied.
First of all, the crimes which involve material and non-material damages
must be considered, the extent of which can be evaluated and established
or at least fixed in the normal proceedings for the taking of evidence. The
principles of the law of compensation relating to the civil law would be
considered for reasons of substantive law, as measures for defining the
foundation and extent of obligations to pay or to perform. This would in
any case help to avoid unfair treatment of various groups of "offence
creditors or obligants" (Miiller-Dietz 1988, p. 977). Offenders with low
incomes would also have to be able to participate in every form of response.
This could however only happen if a suitable substitute was presented - for
example, charitable non-profit-making work (community service) would be
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such a possibility, having in fact taken over in many ways the role of a
contribution which has some monetary value (Bundesministerium der Justiz
1988, p. 41). Another matter which is open to question is as to whether and
to what extent forms of symbolical compensation can be developed and
practised. These forms should however be added judicially, to the constitu-
tional grounds already in existence and finally to the standard catalogue of
legal consequences.

It is a widely known view, that compensation as a criminal law response,
requires the readiness of the victim to cooperate. However, a minimum of
willingness to cooperate on the part of the offender also appears to be
necessary if the failure of such efforts towards reconciliation are not to
become an automatic result. The problems attached to any solution which
makes compensation an integral part of the criminal law system of legal
outcomes, can clearly be understood. It is therefore possible that such
concepts with their current requirements, are not merely bordering on
criminal theoretical legitimization, but also on the limits of practical reali-
zability. The fundamental structural changes of the criminal law mentioned
(see 4.2.1) or the models of extra-judicial reconciliation already tested in
many cases, refer in fact to alternative solutions.

s. Compensation as a "Concept with Limited Scope"

The obstacles sketched out, which stand in the way of realizing the
criminal law response of "compensation", have caused the working party
working on it at that time (see 2.1) to speak of a "concept of limited scope"
(Bundesministerium der Justiz 1988, p. 34 et seq.). The difficulties appear
to be numerous and too complex to be able to be regarded within such a
theory, as an all embracing solution to the penalty and the legitimation
problems of todays criminal law (Bundesministerium der Justiz 1988;
Miiller-Dietz 1988, p. 979). Discussion in the meantime, has allowed reser-
vations to emerge somewhat more clearly. It has also shown what may be
called, a wish to reconcile the dogmatical, consistent solutions with practical
ones. Discussion has also brought the fact to realization that what is
decisively important, is to reach a clear target which should be pursued by
means of the concept of compensation (see most of all Eser, Kaiser & Mad-
lener 1990). The extent to which science and practice introduce a readiness
for innovation in crime policy in the future should also be important from
the point of view of its further development.
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6. Summary

The article which follows up the studies of the Arbeitsgruppe TOA-Stand-
ards (1988), of which the author formed part, made various observations on
the matter of setting up compensation as a criminal legal response. Authori-
tative approaches relating to integration of compensation into the criminal
law as a whole, are being discussed and placed at the forefront of such
discussion. The suggestion of adding compensation as a "third path" (option)
in the system of criminal law penalties, is being more specifically substan-
tiated. It appears that this can be regarded at most as a "concept of limited
scope" which leaves a number of questions unanswered.
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1. Introduction: Framework and General Aims of the Tiibin-
gen Court Assistance Project

Compensation in the form of settlement of conflict namely settlement
between offender and victim, became a criminal political concept of prime
importance at the end of the second millenium. Focus upon the victim,
growing social interest in poetic justice and reconciliation (see memorandum
by the Evangelical German Church 1990; Zehr 1990; Wright 1982), the
imperfect profile of traditional criminal law (Kaiser 1988, p. 900 et seq.)
and the re-evaluation of freedom and humanisation of power as outlined
constitutionally, have stimulated discussion of a corresponding fundamental
reform of the criminal law. Ideas within the framework of crime policy
include many areas, namely the abolition of the criminal law in favour of
settlement of conflicts which is exclusively a private matter (Christie 1982,
p- 92 et seq.; Plack 1974, p. 326 et seq.), creation of a separate channel
within the criminal law system (Frehsee 1986, p. 119; Rossner 1990, p. 164
et seq.; Roxin 1987, p. 37 et seq.; Schdch 1990, p. 73 et seq.) and advocating
more extensive practical application within the framework of the existing
sanctions such as discontinuance of proceedings and suspension of sentenc-
ing supported by critics of the idea in general (Hirsch 1990, p. 550 et seq.).
In spite of fundamental criticism which regards compensation as a foreign
body within the criminal legal system and as the sole task of the criminal
law (Hirsch 1990, p. 551 et seq.), complete exclusion of compensation from
movements towards criminal reform in Germany, has never been discussed
anywhere.

Whether or not compensation is being propagated as a strategy for
bringing about peaceful resolution of a conflict without use of the criminal
law and state control, or as a simple alternative to a punishment which is
retaliatory in effect within the system of criminal social control, the con-
sequences of the legal responses are in any case diametrically opposed to
the classical understanding of punishment. The frequently claimed state right
to punishment is thrown into disarray, if the offender and victim are able to
define the legal consequences and are finally called upon themselves to
restore law and order after the offence has been committed. At least the
mechanism of retaliation which until now has dominated the criminal law,
will have been broken through: "An evil deed calls for an evil response”
and the state is then called upon to produce this relationship in the criminal
law (Coing 1985, p. 248; Rossner 1989, p. 7 et seq.).
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It is therefore clear that the idea of compensation is confronted with
widely established public opinion and professional criminal legal views. It’s
power of enforcement, both speedy and far-reaching, is just as astounding.
It depends most certainly in this situation upon how the idea is put into
practice. Most of all, the danger exists that the possibilities and boundaries
of criminal political concepts are taken up without criticism and practical
trial. One wants to avoid a verdict of momentary euphoria being attached
to compensation in a few years. The effects of compensation in practice
must therefore be analyzed critically.

Although widely documented experience of very positive results were
presented in juvenile criminal law in Germany since the model projects had
begun in 1984 in Braunschweig, Reutlingen and Cologne (Kuhn 1989;
Marks & Rossner 1989; Schreckling 1990; for summary and good overall
view see Schdch & Bannenberg in this volume), corresponding results have
until now been lacking in the general criminal law. The research proposals
in respect of the Tiibingen Court Assistance Project reported here, attempts
to close these gaps. The projects belongs, as a singular concept in general
criminal law, to the compensation models of early days. The plan had
already been formulated in the years 1983/84, and the work was begun in
1984.

The project can be regarded as a compensation model within the frame-
work of criminal social control. Admittedly, this does not mean that the idea
of settlement of conflict is limited contentswise in this way. The central
starting point can be regarded as being § 153a StPO (StrafprozeSordnung;
code of criminal procedure), which introduced compensation as an alterna-
tive solution of prime importance to formal sanctions in 1975. The provi-
sions were set out in such a way that compensation is not effected by the
judiciary as a coercive condition, but rather it is achieved between offender
and victim with the participation of the court assistance preliminary to the
court proceedings. The work of the court assistance is aimed, alongside these
efforts towards dismissal of the proceedings, also at giving impetus to
compensation as a probationary condition and in relation to the extent of
punishment imposed according to § 46 Abs. 2 StGB (Strafgesetzbuch; penal
code). The legitimization of the court assistance in relation to work concem-
ing settlement of conflict, is safeguarded by law. The court assistance is,
according to § 160 Abs. 2 S. 2 StPO, called upon to place the judicial
decision relating to the legal consequences of the crime, on a reliable social
data basis. Settlement of the conflict is understandably part of this social
dimension of the crime.

The court assistance set up by the criminal prosecution service, receives
cases from the processing prosecutor where compensation is to be effected.
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The offender must have confessed and the victim must be prepared to
cooperate. The court assistant acts as a "conflict assistant” in individual
consultations or a general discussion. Forms of reconciliation such as mutual
recognition, apology and the symbolic achievement (of this reconciliation)
is important, over and above achievement of material reconciliation. The
element of bringing about peace, which the social work is geared towards,
takes priority over the more precise civil legal development of the case.

2. Issues and Methods of the Study

The statistical evaluation of the Tiibingen Court Assistance Project is
based on 183 cases in which compensation was strived for. These were
carried out by the Tiibingen prosecutors court assistance between May 1984
and December 1989, within the sphere of the other ordinary work of the
court assistance and everyday circumstances.

The cases were received by the court assistant upon the referral of the
prosecutors and not upon their own decision. Because of the experimental
character of the work, the case referrals depended strictly upon the personal
attitude of the particular prosecutor concerned. Only some of the Tiibingen
prosecutors cooperated with the court assistance in relation to efforts
towards compensation. The uncontrolled selection of cases which therefore
arose, must be accepted in view of the pilot function of the project. The data
was recorded by the court assistant in a standardized questionnaire. In order
to draw conclusions regarding the attitude of the judiciary towards compen-
sation, a questionnaire was carried out of 6 prosecutors.

Finally, an evaluation of the individual cases was carried out as part of
the course of the study, in order to demonstrate the effects and their
relationship to everyday cases of compensation.

3. Selected Results of the Tiibingen Court Assistance Project

3.1 The Offences

The compensation cases extend over a wide spectrum of crimes, which
cannot be characterized by formal criteria. The distribution is spread
amongst the entire area of classical offences. Nevertheless, certain strong
characteristics arose in relation to this distribution, relating to the frequency
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of the offence and interpersonal relation to the form of the offence. The
order in relation to the spread of offences, can be formulated as follows:
Physical injury (32%), theft (16%), fraud (15%), damage to property (7%),
insult/defamation (5%).

Three out of four offences related to material damages. In relation to the
others, or alongside the others, the attempts at achieving compensation, had
to be focussed in addition upon non-material consequences of the crime such
as hurt feelings, insult/defamation and breach of trust. The extent of damage
amounted in the majority of cases to between 100 DM and 500 DM.

3.2 Offender and Victim and their Relationship

In relation to offenders, basic social data with regard to sex and age
structure, are not different from those suspects in police criminal statistics
(namely three quarters of offenders were men and age was focussed within
the 21 to 40 age group). There were no peculiarities in relation to the number
of foreigners, namely 18%.

Social data in relation to the offender, gave no indication at all of any
circumstances owing to personal advantage. Those questioned stemmed on
the whole from the lower half of the social strata and the number of
unemployed (11%) as opposed to the rate of unemployment locally (3.5%)
and the number of workers (48%) was relatively high. Allocation of cases
to the victim-offender-reconciliation project was affected officially accord-
ing to factual and not personal criteria.

This picture has been rounded off because of the high percentage of
previously convicted offenders (40%). It can be concluded from the fact that
although eight people had indicated more than six previous convictions, that
compensation is regarded as a sensible and reasonable way of dealing with
career offenders.

It is noticeable in relation to victims, that the proportion of women (36%)
was less than that of men although the crime in relation to these women
could more frequently have qualified as an offence where a personal
victim-offender relationship was of significance.

According to the aims of conflict settlement set out, natural persons,
according to expectation, were most frequently (83%) the victims of the
crimes. The remaining related to the state, community and firms. Social data
in relation to the victims, shows that they are socially more privileged than
the offenders. The offender-victim-relationship also mirrors the obvious
selection criteria used by the prosecutors, namely that a clear conflict exists
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between the offender and victim of the crime. The overall results show that
over a half (57%) of all offender-victim-relationships, already existed before
the crime itself. In many of these cases - most of all those where there is a
partner involved - up to 20% - or relationship between relatives - consider-
able tension existed, which had resulted from serious conflicts which had
not been resolved. The potential for conflict which emerges for the court
assistance, proved to be explosive and demanded extensive action being
taken within the social work sphere, over and above treatment of the case
as a criminal legal matter. The court assistant could frequently no longer
confine the conflict to the crime. The possibility of resolving the conflict
gives rise to the prosecutors referring such cases to the project.

3.3 Reasons for Criminal Law Settlement of the Conflict

The activities of the criminal prosecution authorities was based, in rela-
tion to the project cases - as usual - predominantly upon the initiative of the
victim (84%).

The project confirmed the high level of acceptance of compensation
within the criminal proceedings, once again. Over 90% of offenders and
victims were prepared to take part in an attempt at settling the dispute. As
a rule, the offenders’ and victims’ expression of readiness to participate
merely followed readily upon information about the work of the project.

The grounds for willingness to take part in a settlement within the
criminal law and interest in compensation, stem both on the part of the
offender and also the victim, from a large number of motives. Almost all
functions attributed to compensation in criminal political discussion, can be
found here.

The offenders cite quite sincerely, the improvement of their position
within the criminal proceedings in the first place (85%). In addition they
cite their interest in a very speedy resolution of the conflict (83%) and
understanding for the victim (59%) the former being almost as frequently
cited as the first.

Victims gave priority to their wish towards obtaining satisfaction (74%).
This extends from simply "having peace at last”, to more comprehensive
peaceful resolution of the conflict in particular in relation to physical injury,
insult/defamation or coercion. A larger number of victims indicated that they
had been impressed by the offender’s willingness to settle the dispute and
did not want to refuse these moves towards compensation. Personal redress
by means of compensation determined the victim’s willingness to cooperate
in almost half of the cases. A number of victims regarded their own
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behaviour as jointly responsible for the crime. It was also shown in a number
of cases, that "clearing up" of the situation was the most important aspect
in a conflict which had lasted for some time.

There were various reasons why the need for punishment did not take
priority in relation to a few offenders (8%) and victims (8%), who refused
to participate in compensation. The conflict orientated background played a
role. In this way, both, offender and victims no longer wished to come into
contact with each other again. Compensation was considered in a number
of cases, to be pointless.

34 Settlement of the Conflict

After the cases had been transferred, the court assistant first of all clarified
as to whether or not the offender and victim were prepared to reach a
settlement. The first contact was made either by telephone or personally
according to the particular situation. The first initiation of contact between
victim and offender was handled flexibly. This was not relevant in any way
in relation to the success of the settlement.

Mediation with a view to a compensation agreement took place in two
out of three cases without direct contact between offender and victim. The
court assistant performed the mediation itself. In 14% of cases a mediation
consultation was carried out accompanied by the court helper. This could
bring about more satisfaction for both the offender and victim. This consult-
ation was carried out by offender and victim alone in the remaining cases
(20%), upon the suggestion of the court assistant but without his or her
presence. There is a distinct contrast here to the offender-victim-settlement
models in juvenile criminal law, where the direct consultation between the
parties, takes priority.

A more successful conclusion was reached in four out of five cases as a
result of these efforts towards compensation. Only 19% of cases had to be
given up to the prosecutors, having failed. Compensation was attributed
success if offender and victim expressed themselves to be satisfied with the
compensation agreement concluded and the agreement was implemented in
full. Failure of efforts towards compensation could frequently be attributed
to both offender and victim. As a rule, these efforts failed because the
attempts towards reaching a compensation agreement, were made prema-
turely. Those parties who were prepared to participate in reconciliation, were
in most cases successful., '

Compensation agreements were concluded verbally in 85% of cases and
put to paper in just under 15%. Three quarters of the cases which had been
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successfully concluded, included more or less non-material achievement of
reconciliation of a symbolical character, e.g. work carried out for the victim,
presents and apologies in many forms. Full compensation was effected in
35% of cases and only part compensation in 18%.

The greater majority of victims considered offender-victim-settlement to
be a sufficient criminal response. More than three quarters of victims
indicated that no further sanctions were necessary. Only 5% were of a
different opinion. The majority of victims indicated that there was often a
general improvement in the relationship between offender and victim after
compensation had been achieved. Deterioration of the offender-victim-rela-
tionship was established even in unsuccessful cases.

3.5 . The Influence of Compensation upon the Criminal
Proceedings

The criminal proceedings were dismissed by the public prosecutor in 78%
of cases, after compensation had been achieved. Another pre-condition was
imposed in relation to half of the cases which were dismissed - mainly a
pecuniary penalty to be paid to an institution for public benefit. An appli-
cation for a summary award of punishment or charge was made in 5 (13%)
of cases which had been successfully concluded with compensation provi-
sions being made. Due to the complexity of the way in which punishment
is assessed and imposed and in particular the lack of comparison between
individual factors of particular prosecutors in relation to imposition of
sanctions, we can only assume but make no precise statements to the effect
that compensation has a mitigating effect upon the assessment of punish-
ment to be imposed. Moreover, it can be established if one considers the
cases which have failed, that these cases are three times less likely to have
been dismissed without further consequences following.

We can assume that the application of compensation is dependent in the
first instance, upon the personal attitude of the prosecutor towards questions
of punishment and compensation. The open legal position at present, pro-
duces considerable uncertainty and unfairness in practice.

3.6  The Attitude of Prosecutors towards Compensation

A survey of six prosecutors attempted to establish a basis for the central
question as to what attitudes the judiciary has towards compensation within
the framework of the practice models.
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The basic position of all prosecutors questioned presents a fairly positive
picture. Compensation was regarded as a constructive option in relation to
processing crimes, particularly in cases where there is basic personal conflict
involved. Offender-victim-settlement is particularly well-suited to the task
of pacification. The information obtained from the prosecutors indicated
concrete effects in relation to insight into justice and emphasis of norms.

Crimes within the sphere of middle-range crimes such as theft/burglary,
physical injuries, damage to property and others prove to be particularly
suitable. The form of offence was classified as being of secondary impor-
tance as opposed to the existence of a personal relationship between the
parties. The criterion which brought about non-qualification, were in partic-
ular insidious crimes, offenders previously convicted for the same offence
or very high sums of damages. The question of the suitability of offenders
who had been previously convicted, was discussed controversionally.

All prosecutors believed that compensation, regarded quantitatively, is
neglected too much. They all supported settlement of conflicts being trans-
ferred to a particular institution, for example court assistance of private
organizations.

The majoritiy of prosecutors called for legal provisions governing this
area. The purpose cited was avoiding unnecessary charges and bringing
about mitigation of sentences. The opinion was unanimous however, that
compensation will maintain its position of subsidiary importance within the
criminal law, without legal provisons and safeguards.

3.7 An Example: A Case of Compensation

The quality of compensation as an event which is procedural in character
and which has many interactions, cannot be established statistically. This
reality can only be clarified in the analysis of an individual case. For this
reason, one non-spectacular every-day case from the court assistance prac-
tice should be outlined:

B who has been accused of physical injury, is 35 years old and
is employed as a civil servant. His nine year old son was injured
by another youth who lived in the neighbourhood, when playing
football in the street. B, who was angry and wanted to clarify
exactly what happened, questioned the other youth, who behaved
pigheadedly and in a provocating way to the extent that B was
so irritated that he hit him quite forcefully with his hand. The
child suffered injuries from the strike, which resulted in him
having to stay in hospital for three days. The youth’s parents
raised a criminal charge because of the physical injury. The
responsible prosecutor considered the case immediately to be one
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which was particularly suitable for compensation, in that the
matter was threatening to escalate to a long-term conflict between
neighbours. It was therefore transferred with the appropriate
request, to the court assistant. The assistant first thought to
consult B and his wife. B was immediately prepared to meet up
with the youth’s parents and to explain the accident and apolo-
gize. He was interested in maintaining a good neighbourly rela-
tionship and it would have been very unpleasant for him if he
had to keep out of his neighbour’s way in future. He knew that
his behaviour had not been right. He had lost his self-control.
After this consultation with B, the court assistant went to the
youth’s parents. They were still very outraged about the affair.
They felt that it would have been better if B had immediately
apologized after the offence had been committed. On the other
hand, they expressed themselves to be interested in maintaining
a good neighbourly relationship for the future. They no longer
felt any feelings of revenge, and most of all did not want B to be
criminally convicted or indeed be disadvantaged in his job. In
addition, their son had suffered no consequent damage and it was
not intended to claim for compensation for pain and suffering.
Admittedly, the matter was not to be allowed to go by without B
having some form of reminder to consider. The fear was that the
youth’s parents would otherwise quickly instigate other proceed-
ings, having withdrawn the original charge without satisfactory
consequences following upon it.

After the first contact took place, a general consultation took
place with all parties concerned. This succeeded in processing the
conflict to the satisfaction of the parties concerned. Finally, the
paradoxical situation which arose was that the victim and his
parents did not want to accept any money for pain and suffering
and merely desired be "to settle his guilt”. B suggested that he
could make an appropriate contribution to an organization for
physically handicapped children. The final solution was found by
the prosecutor, namely the preliminary proceedings were discon-
tinued according to § 153a StPO and a condition was imposed
upon the accused party upon his own suggestion of having to pay
a contribution of 750 Marks to an organization for the hand-
icapped. Inquiries made by the court assistance after some time
had passed, indicated that the neighbourly relationship had been
resumed and was continuing undisturbed.

The special quality of compensation as a form of criminal legal response,
can clearly be seen: Constructive processing of the offence and conflict itself
and a positive approach towards a peaceful future relationship after the
event. The complex but effective elements of compensation within the
criminal law, emerge clearly with hindsight: the youth and his parents
received some form of redress in which B took responsibility upon himself
for the offence. Their real interest in maintaining a neighbourly relationship
and conforming their role as victims in the general public, was considered
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and bome in mind by the settlement of the conflict and admission of guilt
made by the offender. The voluntary and symbolical efforts made towards
compensation or reconciliation was proved outwardly.

4, Summary and Evaluation of Study Results

Compensation has been fundamentally accepted by both the victims of
crime and the judiciary as a criminal legal method by means of which law
and order is restored in every-day crime. The majority of victims and
likewise the prosecutors are in agreement and are satisfied with resolution
of the conflict which is aimed at achieving peace between the parties.

The high level of willingness amongst the victims and offenders to
participate in this form of settlement and the correspondingly high success
rate of these efforts towards compensation, are understandable given the
general level of acceptance (see representative results in Sessar 1989, 42ff.).

The crimes in the compensation projects consist of the usual mixture of
every-day crime - concentrated in the area of physical injuries and damaged
property and being of middle-range severity. The suitability of compensation
is not really related to the particular offence concerned, but rather each
situation must be individually assessed. The offenders who participate in
compensation represent those involved in "normal” every-day crimes.

Clarifying the particular circumstances of the conflict and likewise help
towards working out what has happened and reaching a compensation
agreement, demands time and the competence of those trained with social
work skills. This can be found in the general criminal law in the court
assistance. Admittedly, compensation is used less by adult than by juvenile
offenders. The central aspect is not the educational element of the settlement
consultation but rather coping with and managing the consequences of the
crime in a rational way. This can be affected quickly, routinely and satis-
factorily by the court assistance, for example in cases of property offences.

The victims regard their interests within the compensation proceedings as
being well represented with the help of the court assistance. The hope most
of all in relation to crimes within the context of conflicts which have existed
for a long time or have been intensive, is to have the opportunity of being
able to live in harmony once again with the adversary.

The high level of satisfaction which the victim feels, is an indication that
his or her expectations have been fulfilled.

The high level of ideal compensation and resolution of conflicts, is
expressed in the form of reconciliation achievements. The most ideal mo-
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ment may be regarded as decisive for the need for punishment which no
longer exists after successful compensation is effected. The elements of
conflict settlement which are both constructive and positive in relation to
the victim and offender, emerge particularly clearly.

The tendency of compensation lies in favour of a reduction of the criminal
legal response. After compensation has been effected, more criminal pro-
ceedings are dismissed and there are clear signs of mitigation of penalties.

Admittedly, it cannot be overlooked that the application of compensation
in the first instance is dependent upon the personal attitude of the prosecutor
towards the questions of compensation and punishment. The applicable
provisions do not contain any fixed or compulsary guidance. Inspite of the
fundamental will of the public prosecutors, great uncertainty and reservation
exists in relation to the practical application of compensation.

Summing up, the need for compensation in the general criminal law by
victim, offender, judiciary and society, is unmistakable. The analysis of
results is of great importance in pursuing the question as to how compen-
sation can be more strongly established than it has been in the criminal law
system of legal consequences until now. The principal questions, for ex-
ample the special function of the criminal law, the aims of punishment and
most of all the relationship to the civil law, require - as has already been
illustrated - openness in criminal political thinking. These important aspects
shall be outlined in more detail in the final chapter.

5. The Criminal Political Perspective: Compensation as a
Task of and for the Criminal Law

The natural core of the criminal law is conventionally regarded in the
social ethical condemnation of violation of the law and the accompanying
punishment, as having a penal character (Jescheck 1988, p. 58). The nature
and task of today’s criminal law has not, with this characterization, been
conclusively defined. The criminal law is no longer content with penal
sanctions. The discontinuance of the criminal proceedings based upon the
principle of tolerance, belongs, like the safety-orientated formation of meas-
ures for the prevention of crime and reformation of offenders, to its global
concept such as punishment in the traditional sense. The criminal law with
its all-embracing task of control of behaviour which is classified as crime,
and punishment itself, are not identical. The range of criminal legal con-
sequences extends far beyond punishment and embraces a denial of formal
responses as well as imprisonment as a response to dangerous offenders.
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Clearly state control within the area of behaviour which is defined as
offensive by law, remains the common denominator of all of these criminal
legal sanctions. The central task of the criminal law is not the imposition of
punishment which is penal in character, but rather control which is an
appropriate reaction to the offence. Conflicts which result in crimes, should
be kept under surveillance in the interests of the victim and society in
general.

There are three "paths” (options) in relation to this control: no action in
the form of discontinuing the proceedings, imposition of punishment appro-
priate to the guilt of the offender and measures for the prevention of crime
and reformation of offenders.

It is obvious that compensation, as a voluntary recognition of norms or
standards and as a constructive approach to settlement following an offence,
belongs in its form and purpose, somewhere between the dismissal of the
proceedings which is without consequence, and punishment. Punishment
cannot only be applied in cases of civil crimes but also in the case where
compensation achieves or partly achieves law and order between offender
and victim. If one considers a non-reaction within the criminal legal system
of control as a whole, as a "base-line", compensation is the first "path”
(option) in relation to criminal-legal consequences, if tolerance is ruled out.
The voluntary assumption of responsibility and with it, recognition of
norms/standards and satisfaction of the victim’s interest, takes priority in
this way, over the parallel aim of punishment. Compensation, considered in
this way, is becoming a primary "path" (option) in relation to legal con-
sequences, to the point where it fulfills the task of the criminal law in a
similar way to state punishment or imprisonment. The constitutional subsid-
iary obligation is in this way an important support in favour of compensa-
tion.

Empirical results have shown that compensation is deemed to be of
importance to both offender and victim in relation to dealing with injustice
as a criminal law matter. We are not concerned with civil legal possibilities
in what is to a great extent a concern with avoiding materially orientated
damage, but rather with restoration of law and order in society in an
all-embracing sense. The ideal moment in offender-victim settlement which
as emerged from research, is aimed at dealing with and coping with damage
arising from the crime which is intellectual, and in this way can be added
to the list of specific criminal legal tasks.

Each case indicates the independent element of compensation within a
global context. The clear distinction between civil and criminal law, does
not present an obstacle to the actual corresponding effects.
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Today’s criminal law accommodates under its umbrella of control, be-
haviour which is socially damaging. The aim is to restore law and order
after the crime has been committed. There are four other subsidiary aims
which are focused upon in particular areas according to the offence and the
situation, and which are classified to a great extent according to the principle
of subordination:

a) Tolerance with the possibility of a non-reaction to the extent that law
and order can be restored without some form of conviction or sentenc-
ing in cases of juvenile offences,

b) peaceful settlement of conflicts orientated towards the victim, by means
of compensation, if deliberate assumption of responsibility by the
offender, sufficiently fulfills the victims’ interests in obtaining redress,
and the interests of the general public as a whole in the enforcement
of standards, and this assumption of responsibility is achieved in a
socially constructive way.

¢) Atonement for guilt and preventive influence by means of penalties, if
tolerance or victim-offender settlement is not sufficient to restore law
and order after the crime has been committed,

d) by means of preventative social defence using measures for the pre-
vention of crime and reformation of offenders, in order that a particular
state of threat may be borne in mind.

Non-intervention, compensation, punishment and imprisonment do not
admittedly exist isolated under the common umbrella of criminal-legal
social control, which has the aim of restoring law and order, but rather they
must "work together". Alongside typical crimes which can only be dealt
with by a specific response, there is a lot of overlapping where the tasks of
the criminal law cannot be fulfilled by one nor another response. The
question then arises - as it has done before - as to a combination of means.
This must be found in accordance with the emphasis of the particular area
of the task in the individual case.

The empirical results show that compensation is tied up in particular with
concepts of prevention. This is connected to the fact that if one pursues these
thoughts to conclusion, they point to all-embracing pacification as the
ultimate goal (Roxin 1987, p. 48). Compensation can certainly assume aims
which are deterrent and preventative. The fact that it extends however
beyond this, by reason of its constructive and interpersonal elements, can
be attributed to its independent aim of intervention with regard to settlement
and establishing a peaceful solution. As a consequence, it can be seen that
the criminal law has to deal with a crime both constructively and with a
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view to achieving a peaceful solution. Only then, can further questions be
raised as to whether it can in addition have a preventive or repressive effect
upon the offender. The accent placed upon the offence in the criminal law,
is significantly supported by this (Frehsee 1986, p. 119).

Integration of compensation into the criminal law as an independent but
primary "path” (option), strenghtens a number of important principles of
humane criminal politics in a desirable way. First and foremost, the exten-
sion of the subsidiary principle can be seen. A willful compensation in
relation to injustice committed, alongside recognition of norms and an
assumption of responsibility, can be regarded as less intensive intervention -
compared with penalties which are imposed by the judiciary themselves.
Compensation in the form of a personal and deliberate act by the offender,
secures the principle of autonomy - admittedly within the framework of
criminal legal controls - within the criminal law as well. The necessary force
of the criminal law namely the sharp subdivision of offender and victim
according to the facts of the case, does not exclude the fact that the
offender’s deliberate attempts to avoid the consequences of the crime, must
be considered. The introduction of strong incentives for "the return to the
law" are part of effective legal protection and most of all victim protection.
The principle of responsibility has become more established because active
treatment of the offender in order to distance him from the crime is called
for and not, as is the case in relation to punishment, evasion of any
individual responsibility for the offence. Due to the accent upon the offence
the victim’s interest has been focused upon in the criminal law. This
corresponds with the actual situation because the criminal report is
frequently effected in order to obtain help on the one hand by calling in the
police to intervene in a conflict, and on the other hand restitution for the
damages suffered.

Reception of compensation within the system of criminal legal con-
sequences, requires clear legal provision both in substantive law and also in
procedural law. As a primary option, compensation requires to be estab-
lished in clear and simple terms. What must be understood by compensation,
must be defined precisely from its constitutional aspect. The sphere of
application in which compensation suffices as the sole response, must be
established and also where compensation should in addition have an effect.
This question cannot be dealt with further here. It should be sufficient to
establish an urgent need for action in relation to the development of
compensation within the criminal law, as a direct result of the empirical
results and confrontation of the results with criminal political principles. The
concrete constitutional safeguarding of compensation and the duty to help
in relation to resolution of conflicts, based on the principle of social justice,
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present an immense challenge to present-day criminal politics. At this point,
it should be mentioned that within the circle of German, Austrian and Swiss
criminal law academics, the challenge has been accepted and has resulted
in a corresponding draft bill in relation to compensation, being presented
for discussion in 1992. The essential features of this draft can be found in
the article by Schéch & Bannenberg (in this volume) and referred to here
in conclusion.
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1. Introduction

1.1 Formulation of the Problem in Connection
with the Development of Crime Policy in France

After the Second World War, crime policy in Europe had been strongly
characterized by humanistic ideas. The focal point of crime policy was the
reintegration of the offender into society (offender-orientated). This orien-
tation contributed partly to improvement of the prison system and to the
conditions of prisoners, without giving any attention to the problem of the
victim. In the last few years, the improvement of the legal rights of the
victim, has become a concern of new innovations in crime policy. These
efforts have brought about considerable changes in the legislature in order
to improve compensation for the victim. Amongst other important legal
reforms in respect of victim compensation, is the Reform Act of 6.7.1990.
The rights of the victim of violence and other crimes, have been extended
by the new provisions relating to the right of a victim to claim compensation.
These new changes constitute a unique development. The new provisons of
the law, are regarded as a development of particular victim-orientated crime
policy in France. The new provisions in respect of victim compensation in
France, which are quite distinct in their application in comparison with other
European countries, can be briefly illustrated. When creating this new law,
the legislature aimed at resolving or avoiding the problems which had arisen
from the former Act of 1983. In addition, the usual requirements for such a
claim, in particular in relation to the nationality of a victim, were abolished
and through compensation was provided for all damages suffered by victims
of violent crimes. The entire problematic area relating to the victim has been
deeply influenced by this Act which came into force on 1.1.1991.

Innovations relating to victim-related criminal politics should be empiri-
cally researched and regard paid to implementation of the changes in
criminal law practice.

In the first instance, the practice of compensation for damages within in
the criminal justice system, must be examined. Concepts of compensation
for damages constitute both new aspects and also important perspectives in
relation to satisfying the interests of the offender and victim simultanously.
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Compensation can be regarded as a compromise between victim-related and
offender-related criminal politics. An evalutation of practice therefore ap-
pears to be necessary as a starting point.

This research relates principally to a implementation of legal provisions
in respect of compensation for damages in the criminal justice system, from
the point of view of the criminal prosecution service (in accordance with
the principle of discretionary prosecution: Art. 40 French Criminal Proce-
dure Act), imposition of penalties within the framework of the probation
service (Art. 469-2 and 469-3 French Criminal Procedure Act, which pro-
vides that compensation is a condition of suspension of sentence or repeal
of sentence) and in relation to sentencing. A new Act was passed on 6th
July 1989, which introduced suspension of sentence with probation as a
condition (Art. 469-4 French Criminal Procedure Act). Conditions imposing
compensation for damages is considered first of all within the framework
of probation. The practice of discontinuing the criminal procedings within
the scope of the principle of discretionary prosecution, which allows the
prosecutor to exercise more discretion, is of particular interest. The object
of the study planned, is to analyze the significance and role of compensation
in the light of discontinuance of the proceedings. Compensation operates
informally in this area in that the discontinuance of the criminal proceedings
by the criminal prosecutor, does not have to be justified. The same applies
for the mitigation of sentence within the framework of the practice of
imposing penalties.

There are however claims that the judges rarely make use of the appro-
priate provisions. The following questions arise:

*  What practical significance and role has compensation achieved?
* Why are the compensation conditions seldom imposed by the judges?

* How strongly is compensation accepted by the lawyers?

Compensation lies within an area of conflict between the offender-orien-
tated crime policy which previously controlled academic thinking, and the
new victim-related crime policy. The fact that offender-related crime policy,
which has a general preventive (deterrent) aim, means that the claim to
punishment stands at the forefront of crime policy, whereas the reintegration
of the offender and compensation for the victim play a secondary role in
relation to the extent of punishment imposed upon the offender. The ques-
tion as to whether compensation for the victim and the corresponding
reparation by the offender can be reconciled with each other taking account
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of the interests of the society as a whole, must remain open to question, so
long as judges make little use of this alternative to conventional alternatives
in practice.

The opportunity for greater use of compensation in criminal law practice,
should be analyzed by questioning criminal law judges, prosecutors and
probation workers regarding their attitude towards the concept.

The second focal point of empirical research, is the "action civile", which
the victim has first recourse to in practice as a legal instrument. The question
arises as to what extent this action is worthwhile in the framework of victim
compensation. By means of the new provisions which improve the legal
position of the victim (especially the Act of 8.7.1983) the fact that the
protection formerly afforded to the victim, was not sufficient, has been
emphazised. Implementation of victim rights within the proceedings (for
example the right to receive information and right to compensation) are
examined. This deals with the comparison between the aims of the new
crime policy and effecting these goals in the criminal proceedings. The
offender’s solvency or ability to pay, being a requirement for effective
compensation of the victim, is investigated, in relation to the fulfillment of
any such condition imposed.

1.2  Victim-related Innovations in Crime Policy in France -
An Overall View

1.2.1 The Situation until 1982

Until 1982, there was no victim related policy in France. The reasons lie
partly within the French criminal justice system. The victim, as in other
Romanistic legal systems, plays an important part in the criminal proceed-
ings. In contrast to German law where the principle of legality dominates,
the principle of discretionary prosecution applies in France (Art. 40 French
Criminal Procedure Act). According to this principle, the criminal prosecu-
tion lies within the discretion of the public prosecutor’s office. The victim
can, by means of the so-called "action civile", raise an official complaint
(Art. 1 French Criminal Procedure Act) even if contrary to the wishes of
the public prosecutor’s office. The "action civile" has two functions: on the
one hand, it is an action claiming compensation, and on the other hand, it
initiates public criminal action. It can be established, that the second func-
tion, is the exception in practice (with exception in the area of white-collar
crime).
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Until then, only isolated laws were passed in relation to this area. The
following innovations, which are particularly significant in relation to the
research planned, are worthy of mentioning,.

The so-called "contr6le judiciaire" as a non-custodial alternative to
pre-trial detention, was introduced by the Act of 17th July 1970. The
"contrdle judiciaire” contains certain conditions, which are similar to
supervision of conduct in German criminal law. It is only used
however in the preliminary proceedings in France. One of the condi-
tions which can be imposed by the investigating magistrate, consists
of the possibility of establishing a particular amount of bail in favour
of the victim (Art. 142 1 - French Criminal Procedure Act).

The Act of 11th July 1975, extended the responsibility of the French
criminal courts, to crimes, which have been committed abroad, against
French subjects (Art. 689-1 French Criminal Procedure Act). The
same law introduces two new articles (469-2 and 469-3 French Crim-
inal Procedure Act) into the criminal law procedure. According to Art.
469-2, the court can dispense with punishment, if compensation is
effected for the damages caused. The court can, according to Art.
469-3, postpone the imposition of punishment, if the offender is in a
position to compensate for the damage in this way. These two provi-
sions, play an important role in France, as legal conditions concerning
compensation.

A law was passed in 1977, in relation to compensation for victims of
crimes by unknown or insolvent offenders (Act of 3rd January 1977).
The conditions for compensation, were so narrowly restricted in this
law, that it was in practice rarely ever made use of. With particular
regard to the inadequate legal position, the legislator reformed the law
relating to improvement of the legal status of and compensation for
victims of crime. A new law was passed on July 1983.

The claim of the victim to 10 % of the salary of the offender, as part
of his or her compensation payment, is provided for by the following
regulations (order of 28th March 1978: Art. D 113, and order of 6th
March 1982: Art. 325 French Criminal Procedure Act).

The practical significance of this law, was limited, in so far as victim-
orientated crime policy in concerned, in a global sense.

In June 1982, a report by Prof. Milliez, was presented, setting out the
situation of the victim in criminal matters. This report brought attention to
the disadavantaged position of the victim. The report aroused the particular
interest of the Minister of Justice Badinter. Due to the limited possibilities
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existing for material compensation, and the satisfaction of the immaterial
needs of the victim, new alternatives for improving the situation, were
looked for. Due to the fact that the legal provisions alone, could resolve the
social problems of the victim satisfactorily, victim help organizations were
created by the appropriate institutions at a local level (within the framework
of decentralization 1981). Over 120 associations have been founded in the
last few years.

1.2.2 Priorities of New Victim-related Crime Policy

Crime policy on the one hand, is strongly affected by the consequences
of decentralization, upon the development of victim help organizations, and
on the other hand by the victim movement, which has lead to the new Victim
Protection Act.

Victim-help organizations

The victim-help organizations dealt with a total of 30,000 victims in 1987.
These organizations arose in the course of decentralization, which lead to a
new distribution of political authorities, namely in favour of local govern-
ment bodies and municipalities. Many social and public-related decisions
are now taken at a local level. The citizens themselves often participate in
this area. The tasks of the victim-help organizations are not only directed
towards legal but also social and psychological claims. These two aspects
of new crime policy are therefore taken account of and supported to a
considerable extent by the Ministery of Justice. The many tasks of the
victim-help organizations can be summarized as follows:

* informing the victim

* legal assistance, psychological help and material support for the victim

* confrontation between offender and victim

* compensation

* avoidance of recidivism on the part of the offender

The focal point of crime policy lies particularly in the new practice
approach of the victim-help offices, in the area of mediation. This means
developing extra-judicial settlement of conflict, in order to assert or argue

the victim’s case for compensation. Compensation should in this respect,
play an important role by means of the offender him- or herself.
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Victim protection and compensation with reference to the Act of 8th
July 1983

The Act of 8th July 1983, was passed in order to improve the legal
position of the victim (facilitation of criminal proceedings for obtaining
effective compensation).

The fact that the "action civile" is regarded as a conventional and
important method for obtaining victim compensation, meant that the pre-
conditions of the "action civile" were simplified in the 1980ies by the Act
of 8th July 1983, and the victim compensation provisions were improved.

The legal innovations were introduced in two different sections.

The regulations relating to the criminal proceedings themselves, are
referred to in the first section. They allow facilitation of the formalities of
the "action civile" and extend the responsability of the criminal judge. The
following new provisions are important:

* The public action, is raised by the public prosecutor. The victim can
also, instigate a claim by registered letter, unless his claim for com-
pensation (as a result of offence or violation of the law) exceeds
30,000 FF.

* Inspite of the acquittal of the accused party, the criminal judge can
call for indemnification in his judgement, according to civil legal
provisions (Art. 470-1 French Criminal Procedure Act). Before 1983,
the criminal court could not make any decision regarding a compen-
sation claim by the injured party, if the accused was acquitted. Ac-
cording to Art. 1384 French Civil Code, the victim retained the
possibility of raising a civil law action. With the opening of the new
form of proceedings, the decision regarding compensation was
delayed. This lead to considerable financial strain for the injured
parties.

* The civil law courts are responsible for taking action in summary
proceedings and safeguarding proceedings, even if the criminal courts
are dealing with the principal claim itself (Art. 5-1 French Criminal
Procedure Act). These actions are all-embracing, for example concern-
ing expert opinions, distraint attachment of property, advance pay-
ments...).

* He/she must in cases where the victim raises a public action, in
principle, deposit the established sum to cover procedural costs. If the
financial means are insufficient, the investigating magistrate can dis-
regard the requirement of a deposit. In the other cases, the extent of
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the sum deposited must be established both in respect of procedural
costs and also in relation to the financial means of the victim (Art. 88
French Criminal Procedure Act).

* Within the context of the so-called "contrdle judiciaire", the catalogue
of conditions was extended. The accused party can be prohibited from
carrying a weapon, or conditions can be imposed upon him in order
to secure material safety and to safeguard the later claims to be made
by the victim.

¢ In the criminal proceedings, the participation of the injurer of the
accused party (Art. 385-1, 388 French Criminal Procedure Act) is
allowed (or the "partie civile").

The second section of the statute deals with the conditions of the French
Penal Code.

* The fraudulent causation of insolvency on the part of the debtor, is
introduced as providing new evidence of a crime. A debtor is
threatened with imprisonment from 6 months to 3 years according to
Art. 404-1 French Penal Code, or a with a pecuniary penalty of 6,000
to 120,000 FF, if he before or after a court decision, brings about his
own insolvency or has endeavoured to do so, in order to avoid a
pecuniary penalty or compensation order being enforced against him
by the criminal courts.

The latest legal provisions passed on 9th July 1990, can be regarded as
the "crowning" of victim-related crime policy. The legislature has abolished
the customary conditions which presuppose a claim, in particular with
regard to the nationality of the offender, and compensation for damages for
all victims of violent crimes, is provided for. The new article 706 par. 3 of
the French Criminal Procedure Act runs as follows:

"Every person who has suffered damage as a result of a deliberate or
unintentional crime, which complies with the definition as such, can claim
full compensation for damages.” As a result, the extent of compensation is
no longer limited to 400,000 FF and all damages suffered are included
(physical, psychological, financial etc.).

The new victim-related crime policy in France, introduces many new
aspects, which can be seen both in the practice of victim-help organizations
and also in the practice of the courts themselves.
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13  Compensation - Legal Conditions

1.3.1 The Role of Compensation in Sentencing

The extent of damage suffered and also the behaviour of the victim (for
example his pardon...) and the efforts of the offender towards compensation
for the damage suffered, are taken into account by the criminal judge in the
trial, when the measure of sentence is being considered.

According to the new Art. 467-1 French Criminal Procedure Act, volun-
tary compensation for damages by the offender before the trial, is taken into
account as a ground for mitigation of sentence. However, this condition in
practice should play an important role. The frequency and extent of appli-
cation of this option is very difficult to assess, in that the criminal judge
does not have to justify a sentence which is mitigated.

The concept of compensation was introduced in legal proposals in 1983,
as follows: in relation to assessing the extent of punishment, the circum-
stances of the offence, personality and motives of the offender, and his
behaviour after the offence was committed, are taken into account by the
court.

1.3.2 Compensation as a Requirement for Reversal of a Sentence (Act
of 11th July 1975)

The legal provisions contained in Art. 469-2 and 469-3 French Criminal
Procedure Act, already mentioned, contained very interesting new regula-
tions. These legal rights are not often, it appears, put into practice. However,
the project in St. Etienne effected on the initiative of two judges, is inter-
esting to note. The following status in the proceedings, must be recognized:
in relation to the initial hearing after establishment of guilt, the court
establishes the extent of the damages for the purposes of compensation. The
court then imposes the appropriate punishment. If the offender complies
with the condition of compensation, the court can reverse the sentence
imposed, which corresponds to probation or work which is of benefit to the
general public. The period between the two hearings cannot extend beyond
a year (Art. 469-3 par. 4 French Criminal Procedure Act). The offender is
allocated a probation helper, who ensures that the compensation agreement
is complied with by the offender. The extent and form of material compen-
sation, are established according to the interest of the victim and the
financial means of the offender. After five years practical experience in
St. Etienne, it can be shown, that this project has resulted to a great extent
in a reduction of sentences imposed, and has made effective compensation
for the victim of crime, possible.
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On 6.7.1989, the legislature introduced the possibility of compensation,
under the name of suspension of sentence with probation condition attached
(Art. 469-4 French Criminal Procedure Act).

It is however astounding, that this legal opportunity plays a very minor
role in practice in other courts. The question therefore arises in empirical
research, as to the extent of opposition in view of the frequency of its use.
This must be researched.

1.3.3 Compensation within the Context of Probation

The court can suspend sentence in favour of probation and impose
corresponding conditions. Two kinds of conditions are to be noted: general
and special conditions. As special conditions, the criminal judge (or also the
judge who is responsible for the execution of the sentence) according to Art.
739 French Criminal Procedure Act can impose compensation upon the
offender in the form of financial compensation conditions which must be
complied with in favour of the victim (R 58-5 French Criminal Procedure
Act). The same applies to those on work furlaugh if the prison sentence does
not amount to more than 6 months (D 536-5 French Criminal Procedure
Act). The question however arises, as to what extent the application of these
principles in practice, has actually put compensation as a concept into effect.

1.3.4 Compensation and Imprisonment

The legislature introduced new forms of compensation into the criminal
justice system, taking account of the interests of the victim. The victim
therefore has a claim to 10 % of the salary of the prisoner as contribution
towards compensation due (Art. D 113 ¢ French Criminal Procedure Act).
According to an order of 26th March 1982, the prosecutor is instructed to
make notification of the extent of compensation due, to the head of the
prison.

The relaxation of the imprisonment provisons, in the sense of a non-con-
finement facility (for example conditional release) can be made dependent
upon compensation being effected (Art. D 536-5 French Criminal Procedure
Act). '

The question of implementation of compensation also arises within the
framework of the prison. The fact that work of the prisoner, is a requirement
for compensation, should be expanded by empirical research into the con-
ditions relating to the structure of imprisonment. In addition, the non-con-
finement facility, appears to play an important role in relation to compen-
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sation, if the prisoner is employed and can earn money. The empirical
research should therefore research the relevance of the legal opportunities
available in practice.

2. Methods

The evaluation of compensation in practice and its acceptance by those
participating at various levels in the criminal proceedings, is researched as
the first step. Compensation has found its way into the criminal justice
system and probationary service.

In relation to victim compensation, the planned empirical analysis is
limited to the effects of the "action civile", which remains as a conventional
legal instrument in France. That means that no evaluation of a state victim
compensation program is being made.

The research consists of two parts: on the one hand in relation to the
practice of compensation, and on the other hand in relation to the "action
civile".

2.1  In Relation to the Practice of Compensation

Introductory notes

Due to the small number of French judges and prosecutors - a total of
6,000 - and the centralized court system, research by means of question-
naires at a national level, appeared to be a sensible way of proceeding.
Account was taken of the peculiarities of the French legal system, in
choosing the parties to be questioned. As the public prosecutors play an
important role in victim-related crime policy due to the principle of discre-
tionary prosecution, a questionnaire was drafted to take account of this
problem.

The second important figure is the judge (Juge de I’application des peines)
to whom the task of execution of sentence and imprisonment is attributed.
More detailed research in relation to the role of this judge was of particular
interest in relation to compensation, most of all in the relaxation of execution
of sentence with the imposition of conditions of compensation.
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The execution of the compensation conditions involves the probationary
service. This means that this organization untertakes the execution of these
conditions under the control of the judge responsible for the execution of
sentence (supervision, care and assistance).

In order to be able to evaluate the practice of compensation, the written
survey of the probationary service regarding their methodical approach and
manner of dealing with these provisions, was undispensable.

The research carried out, was effected as follows:

Three different standardized questionnaires were used as means of acquir-
ing data, namely for the judge responsible for the execution of the sentence,
prosecutors and probationary helpers. A pre-trial run took place in
Strasbourg and on this basis, the questionnaires were formulated with the
help of judges from the regional court in Strasbourg. The questionnaires
consists mostly of closed questions (a total of around 60 questions per
questionnaire). The open questions are in general qualitatively analyzed.

In order to guarantee a representative sample, taking account of the
specific French court system, a total of 181 regional courts (Tribunal de
Grande Instance) were included. As a result, in September 1990, the 181
questionnaires were sent to the prosecutors, the judges responsible for the
execution of the sentence and probationary helpers. The fact that the
procedural practice is the same in every court, meant that only one ques-
tionnaire was sent to a representative of the individual occupational groups
within a court (mentioned above).

The questions are divided into four groups. The survey constitutes both
a quantitative and also qualitative investigation.

* The first group of questions:

- General questions regarding the attitudes of the parties questioned
towards victim-orientated crime policy. This complex of questions
was equivalent to the comparative law research. (Germany:
Kaiser/Hertle and Austria: Krainz).

* The second group of questions:

- General questions regarding the attitudes towards and acceptance of
concepts of compensation by the various institutions concerned (pub-
lic prosecutors, judges responsible for the execution of sentence,
probationary helpers). It is particularly interesting to analyze the
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views of these people regarding the value and likely success of
victim-related crime policy in comparison with the traditional of-
fender-orientated crime policy which has dominated until recently.

Within the course of the research, general questions arise in relation to
attitudes towards compensation:

in relation to cooperation with the criminal justice system (allocation
of a case, influence upon the outcome of proceedings),

in relation to attitudes towards compensation and the practice of
mediation at a pre-court level, in the area of minor offence (in
connection with problems of the training of the so-called "mediator",
of the necessity for legal supervision and the choice of cases which
are regarded as suitable for extra-judicial conflict settlement), and

in relation to more far-reaching reform alternatives, for example
compensation as an independent option within the context of the
so-called "controle judiciaire" and the opportunity for a later discon-
tinuance of the criminal proceedings, if the offender has compensated
the victim before the trial, or compensation as a requirement for
discontinuance of proceedings in accordance with the German model
juvenile criminal law, or compensation as an independent/sole
penalty (with particular reference to alternative to short prison sen-
tence or extention of the existing legal possibilities, see Art. 469-2,
469-3 and 469-4 French Criminal Procedure Act)...

* The third group of questions:

In order to be able to record the individual work load in practice in
relation to compensation, general questions regarding the activities of
the parties questioned, were set.

The number of people convicted, for whom each professional group-
member is responsible.

How many of them must comply with compensation conditions?

In order to be able to evaluate the individual practice of the sentencing
judges, questions were set as to methodical approach and manner of dealing
with each case (e.g., in connection with the cooperation with probationary
service and the victim).

The form of conditions to be complied with by the offender.
Compensation is imposed in relation to which offences?
Which criteria are definitive in making this decision?

Form and extent of compensation conditions imposed.
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* The fourth group of questions:

2.2

In relation to implementation of compensation conditions, the follow-
ing questions were put:

Adherence by offender to agreed conditions.

‘What was experienced in relation to the offender/victim’s willingness
to participate in mediation?

In relation to the results of an offender/victim confrontation: what is
the extent of agreement reached?

What role does the judge responsible for the execution of sentence
play? How wide is the individual scope for his/her discretion?

What role does the probationary helper play (supervision, control,
care and assistance?)

What difficulties are the judges and probationary helpers confronted
with in relation to compensation? (strain of work load...)

In Relation to Compensation in the Context of the "action
civile"

In order to be able to evalute the efficiency of the action civile, an
evaluation of files as instruments of inquiry can only be considered in the
regional court. The probationary helper plays a central role in the practical
implementation of compensation provisions. It therefore appears sensible,
in cases where compensation conditions are imposed, to include the proba-
tionary services as a further step in the sequence of events.

In the analysis of files, the following details were established:

The length of the criminal proceedings (up until compensation im-
posed)

the level of compensation conditions imposed

the difficulties of the victim in the criminal proceedings (procedural
costs, information...)

the functioning of the "action civile" and the implementation of the
reforms introduced by the statute of 8th July 1983, in court practice.

How many victims have received full compensation.

Why have victims received either no compensation or merely partial
compensation?
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3. Summary

In summary it must be observed that the new victim-orientated crime
policy in France contains various different aspects. The most important
aspects which are being tested in practice at present are mediation, recon-
ciliation and compensation. Two tendencies should be reconciled in this
way, namely satisfaction of the interests and claims of the victims, and on
the other hand the social rehabilitation of the offender. The experiments in
relation to reconciliation by the offender present a promising solution to the
conflict in this respect. Since the introduction of victim-orientated crime
policy ten years experience have ensured in the practical application of these
laws, repeatedly reviewed, relating to improvement of the victim’s status in
the criminal law. With this on-going empirical research, the question should
be evaluated as to the area in which the victim-orientated crime policy
particularly established in France, has been enforced in practice and to what
extent the victim’s interests have been satisfied.
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1. Introduction

In Spain, there is almost total neglect, not only with regard to "victims"
but as to criminology as a whole. There is no research, and institutes founded
in the various law schools lack the budgetary allocations. Save in very few
cases, permanent professors devote themselves to theoretical teaching,
without undertaking studies on realities in the world of delinquency and its
consequences. In recent years, the major concern of political parties lies in
attracting votes in elections so as to attain power, regardless of the proce-
dure. For this reason, the knowledge and study of criminality is something
secondary; only terrorism is of interest, precisely owing to its importance in
the field of politics.

There are no public statistics in Spain regarding the police. It is difficult
to obtain data both on crimes and victims. It is necessary to appeal to the
willingness of police officials to secure partial statistics. On the other hand,
it should be noted that there is a disparity of data as regards those of the
police and of the judiciary; also, the meagre interest these latter evince from
the criminological standpoint.

The above makes clear the serious difficulties existing in Spain in order
to ascertain more or less approximate data, not only in so far as criminality
in general is concerned, but with respect to victims of crime, because there
is an overall distrust on the part of the citizenry concerning the effectiveness
of the justice administration in general, i.e., police and judges. The number
of victims of crimes who no longer report to the above mentioned authorities
grows continually, as possibilities diminish for recovering their losses owed
to crime, or to secure any type of indemnity for econgomic, physical or moral
damages sustained by reason of the criminal action ~.

Political change initiated in 1975 at the termination of the previous
authoritarian regime, to give way to a democratic process, has not yet been
consolidated; the situation has not iinproved. There is no great interest in
problems posed by national crime,” despite the extraordinarily increased

1 See Serrano Gdimez, A. (1986). El costo del delito y sus victimas en Espafia.
Madrid, pp. 111 et seq.

2 See Serrano Gémez, A. (1987). Cambiamento politico e cambiamento della
politica criminale, en Trattato di Criminologia, Medicina Criminolégica e
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number of crimes.” Thus, it is not easy to know the victims of a crime and,
consequently, damages sustained. Nevertheless, this means they are practi-
cally defenseless in so far as the crime, the delinquent, and government
interest in assuaging damages sustained are concerned. It is for this reason
that I shall dwell on problems experienced as to the rights of victims in
Spain. While certain works on victimology have been published in this
country, they fail to address such problems.

2. Impediments in Police Research and in the Judicial
System

As it is the case with criminality in other countries, theft makes up a
higher percentage of crime in Spain. Approximately two of every three
offences belong to this type. These violations involve delinquents with no
means for indemnifying the victim; thus, because there is no government
compensation system, the latter is totally defenseless.

As for crimes against property, the majority involve theft or larceny.
Almost in no case the offender is able to compensate the victim, since he
lacks the financial means and it is for this reason that he committed the
misdemeanor of this type. Spanish courts have been declaring such persons
insolvent, i.e., 95 % of persons involved in theft or larceny lack the means
for compensating the victim.

The police recover only a small portion of what the author of the crime
has obtained. By judicial decision, this will later go to the victim. According
to confidential police data, the percentage recovered in crimes related to
theft in 1989 was: theft, 6.3 %, larceny, 6.2 %, objects removed from the
interior of vehicles, 2.3 %, bank fraud, 27 %, fraud in general, 11 %, fraud
by means of bank cheques, 3.5 %.

Psichiatria Forense, a cura di Franco Ferracuti (vol. IV.), pp. 53 et seq.

3 Evolution of delinquency in Spain during the Decade 1980-1989, and accord-
ing to data on page 89, Report of the Attorney General of the Supreme Court,
1990, offers statistics on proceedings instituted in prior proceedings. The
numbers of such proceedings initiated in the previous years were: 718,212
(1980), 698,353 (1981), 733,242 (1982), 922,731 (1983), 1,082,135 (1984),
1,142,106 (1985), 1,236,909 (1986), 1,338,309 (1987), 1,423,617 (1988) and
1,522,340 (1989). Of these figures, 937,319 relate to theft, 131,821 to
negligence and crimes related to motor vehicle traffic.
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What little is recovered from the crime, as well as the delinquent’s lack
of financial means, represents a serious limitation to the victim’s right to
compensation. There is no possibility and, as already noted, there is no
government indemnity system for the victim, although he may be entirel
ruined. There is no compensation system as it is the casesin other countries;
we have one example in the Cuban Penal Code of 1987.” While the Spanish
Penal Code very exhaustively regulates civil liability derived from criminal
conduct, especially in its Articles 19 and following,6 and 101 and follow-
ing,’ the reality is that it is extremely difficult for the victim to be compen-
sated, at least in so far as robbery and other property damages are concerned.
The criminal court judge must resolve concerning indemnity to the victim
or person who has suffered damages owing to the crime. While in the matter
of punishment the courts are more or less effective, their diligence as regards
indemnity to victims is weak. Thus, they very frequently receive no com-
pensation or do so too late, even and including, at times when deaths or
injuries are involved. The Spanish Justice Administration almost forgets to
see that the victims receive the indemnity the judges themselves establish
in their sentences. This is recognized by the government itself through its
Attorg-ney General, stressing the ineffectiveness of the justice administra-
tion.

4 See Madlener, K. (1989). La reparacién del daiio sufrido por la victima y el
derecho penal. In: Estudios de Derecho Penal y Criminologia (pp. 9 et seq.).

5  The Cuban compensation fund is as entity responsible for implementing civil
liability to pay for material damages and indemnity for damages to victims
of a crime. Art.71)

6  Art. 19 of the Spanish Civil Code provides that "any person criminally liable
for a crime or fault is civilly liable as well".

7 In its Articles 101 to 111, the Spanish Penal Code deals with civil liability
and procedural costs - rights and indemnities occurring in judicial actions.
According to Article 101, civil liability covers: "restoration; reparation”.
Remaining articles deal with establishing what must be understood as such
items, as well as the course for making such items effective between
offenders, accomplices or accessories to the crime.

8 On page 78 of the 1989 Annual Report of the Attorney General of the
Supreme Court, it is stated: "Protecting the victim of the crime is not
exhausted by the penal sanction of the delinquent, but it must be ascertained
that reparations are made with regard to all effects of the crime. Save
exceptions, exercising civil and penal action must, in its criminal procedure,
be sufficiently effective in order that it may not become a mere bureaucratic
and senseless display. Thus, they need immediately following the crime, to
initiate and substantiate the so-called liability items, and to urgently adopt
cautionary economic-social protection measures for the victim, without
awaiting the content of the accusation and, often, without the civil liability
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In the face of deficiencies in the Spanish Justice Administration in the
matter of compensation for victims or persons who sustain damages owing
to a crime, it is frequent for the victim to arrive at an agreement with the
offender himself, although it is generally made with insurance companies
when the victimization results from traffic accidents. They renounce rights
to which they are legally entitled in order to ensure compensation, almost
always markedly less than that which the judge would stipulate in the
sentence. The victim’s right to waive compensation is provided in the
Spanish Penal Code.” Unfortunately, when this procedure is followed,
insurance companies have the legal means for delaying payment, simply
appealing the sentence to the Superior Court. In the face of this serious
difficulty, Spanish justice seeks to prevent the victim from experiencing an
extended delay in order to receive compensation, compelling insurance firms
to deliver a prior sum to victims of crimes.

It has been stated above that in crimes against property, which represent
more than two-thirds of Spanish criminality, it is rare indeed for the author
of the crime to have the financial means for compensating the victim. In so
far as theft and larceny are concerned, for example, in 95 % of cases the
courts declared the offender insolvent; on the other hand, little over 6 % of
property obtained by the delinquent is recovered.

If we add to the above that in Spain, given a distrust of justice, the
inconvenience and expenses required to follow penal proceedings or to be
a witness, causes many not to report that they have been victims of a crime.
It can be estimated that somewhat more than one half of thefts are not
reported. Larceny can be estimated to be reported in one out of every five
cases, when the amount involved is truly high. For if there are included cases
of slight damages, as a whole only one out of every 50 or 60 cases is
reported. The foregoing makes it clear that victims of crimes against

having been concluded, once sentence is passed. The guarantees may
diminish or disappear as soon as the prisoner observes the adverse content
regarding the manner in which the proceedings are handled. In the formation
of so-called civil liability items, the parties and the victim should be allowed
greater intervention, with the former’s impulse, and a more in-depth inves-
tigation of the guilty party’s property should be sought with assistance from
specialized judicial police teams and close cooperation from entities such as
treasury departments, city halls, etc. Only thus would the "items" often cease
to be mere proceedings, without ulterior investigations to detect the "arrival
at better fortunes".

9  Paragraph 2, Article 25 of the Spanish Penal Code provides: "In so far as the
interest of the condoning party and civil liability, becomes extinguished by
his express renunciation”.
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property are compensated in less than 1 % of cases, so that their protection
with respect to the crime as to its compensation is practically nil. This is
further confirmed if it is considered that police effectiveness concerning
known crimefoagainst property resulted in the solution of only 15% of cases
during 1989.

This without overlooking the fact that on not a few occasions, the courts
fail to sentence a presumed delinquent whom the police considers guilty.
Under the Spanish legal system, problems encountered by the victim in
order to obtain compensation for other crimes present the same serious
difficulties, although he is in a better position when the offender enjoys a
better financial status than do property offenders, as it is the case with certain
swindlers, delinquents in the area of offences against sexual freedom,
offences against life or physical integrity of persons, etc.

3. Legal Impediments

The Spanish Penal Code attenuates criminal liability based on the circum-
stance of spontaneous reconsideration. In its Article 9.9, the aforesaid
code provides that an extenuating circumstance is that: "The guilty party
having proceeded, prior to initiation of judicial proceedings and owing to
spontaneous remorse, to repair or diminish the effects of the crime, and to
offer the offended party satisfaction or to confess his violation to the
authorities”. The contents of this article establish a number of impediments
for the victim to obtain restoration from the crime’s author, for a) it requires
reparation prior to the opening of judicial proceedings, i.e., prior to the
judge’s intervention when he is informed about the crime; b) it is necessary
to fully compensate for the crime. Although some sentences of the Spanish
courts require partial reparation, others compel to be total, which the guilty
party is sometimes unable to do, since the latter questions the effectiveness
of extenuating circumstances and, considering that he fails to benefit from
only partially indemnifying the victim, makes no indemnity at all.”~ It

10 Concerning other crimes known to the police during 1991, the percentage of
those resolved was: Crimes against sexual freedom (62%), crimes against
persons (65%), crimes against the justice administration (82%), falseness
(85%), crimes against freedom and safety (66%).

11 In some cases, as occurs in fraud through overdraft as provided in Art. 563
b) of the Spanish Penal Code, the parties usually agree, even moments before
the trial is held, on total or partial restoration of damages of the victim caused
by the offender. If they arrive at an agreement, the complainant party’s
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would be necessary to amplify this extenuating circumstance with a reduced
sentence which, at times, a) could even include short detention, freedom
under proof or fine; b) extend the time limit beyond the instant at which the
judge is informed of the crime, and may even be at any time prior to holding
the trial; and c¢) compensation may be total or partial, which the judge and
courts would bear in mind for purposes of mitigating sentences.

3.1  Privileged Status of the Government in Certain Crimes

The Spanish Penal Code provides certain cases wherein the government
experiencing damages owing to a crime, it applies a special extenuating
system, including exemption from criminal liability, in order to secure
recovery of damages occasioned it by the crime. Under "misappropriation
of public funds by officials", the sentence can include deprivation of
freedom for twelve years and one day, to twenty years, if the "public official
should remove, or consent that others remove, public funds or securities in
his charge or at his disposal by reason of1 is duties", when the amount
exceeds 2,500,000 pesetas (25,000 dollars)™“ (Art. 394 of the Penal Code).
Accordingly Article 396 provides sentences in case the official should
"apply for his own use or that of others, the funds or securities in his charge”.

However, the penalty remains at special disqualification or suspension,
where pertinent, if the amounts are returned within the ten days following
initiating the indictment (Art. 396, par. 2).

attorney withdraws the accusation at the time of the trial, and judges usually
absolve the author of the crime. Procedurally, this is improper, but it is a
manner of recognizing that the victim has been compensated, for otherwise
he would with difficulty obtain even a part of the damages occasioned by
the offender.

In the matter of non-payment of bank cheques, the Spanish Penal Code
provides a more reasonable system for compensating victims. This is offered
in establishing that "whomsoever writes a cheque and pays its amount within
a period of five days, relieves the writer of the cheque from penal liability."

12 According to Article 394, the penalty is: one month and one day to six
months in prison, if the sum removed does not exceed 30,000 pesetas (300
dollars); 2) six months and one day to six years imprisonment if the amount
should exceed 30,000 pesetas but be not more than 500,000 (5,000 dollars);
3) six years and one day to twelve years should it exceed 500,000 pesetas
but does not exceed 2,500,000 (25,000 dollars). Twelve years and one day
to twenty years of imprisonment if the amount removed should exceed
2,500,000 pesetas. Further, in all cases the penalty of absolute inability to
fill public positions and public office, etc.
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The Government also situates itself in a privileged position with respect
to the victim of a crime in other cases of misappropriation, such as that
provided in paragraph one, Article 395 of the Penal Code, where a penalty
consisting of a fine for "one half the worth of the funds or secu{gl
removed, and may not be less than 100,000 pesetas" (1 000 dollars).
these cases the penalty is limited to public reprlmand1 "if the guilty off1c1al
returns the funds or securities prior to trial, or through his actions reimburse-
ment is secured”.

From the foregoing it is concluded that the government contemplates
privileged extenuation with respect to the author of the crime when itself
becomes the injured party - victim by extension - of events. As against the
extenuating circumstance of spontaneous remorse under Article 9 noted
above, Articles 395 and 396 extend to a procedural stage much later than
that of initiating the juridical proceeding such as within the ten days of
initiating proceedings (Art. 396), or is prolonged even much further, as
under reimbursement prior to trial (Art. 395). Doubtless, if this was possible
within extenuating circumstance 9, Article 9 of the Penal Code, the victim
could be restored in many more cases than is currently the case.

3.2  Other Impediments

As indicated above there are difficulties experienced by the victim of a
crime in obtaining reparation when it is incumbent upon an insurance
company to implement the same. A situation observed quite frequently in
the case of penal infringements committed with a motor vehicle, resulting
in deaths or injuries. The situation is worsened in the Spanish system owing
to the quasi impunity with which many insurance companies operate. After
attracting a substantial number of clients and collecting the premium, they
declare for insolvency. Thus, in cases where by judicial decision they must
compensate their victims for crimes caused by their insured persons, they
do not do so, since their capital agd property, for the most part non-existent
almost, pass to a higher body which, after liquidating the properties,

13 Article 395 of the Spanish Penal Code castigates the "Public official who,
owing to inexcusable abandonment or negligence should provide occasion
for another person to remove public funds or securities noted under 2, 3 and
4 of the preceding article, see preceding note.

14 Article 89 of the Penal Code provides that "A person sentenced to publlc
reprimand shall receive the same personally and at an open door hearing of
the court".

15 There is a Liquidating Commission for Insurance Companies, covered by
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assumes responsibility for indemnifying the victims. This entity is unable to
grant much - in no case the sum to which the victim is entitled - and in the
majority of cases, the latter receives only a small portion after several years
of administrative red tape and legal expenses which frequently exceed what
they receive. The impunity with which many firms act resulted in that by
January 1991, one hundred and fifty-one insurance companies were in
liquidation. In Spain there are numerous legal impediments that hamper or
delay victims of a crime from being compensated, or they collect nothing
or only a portion. It frequently takes several years to achieve this and can
sometimes be up to six or seven years.

4. Compensation to Victims of Terrorism

As indicated above, the Spanish government expressly undertakes to
indemnify this type of victims, and to such end has passed a number of
resolutions. Current legislation is contained in Royal Decree 1311, October
28, 1988, govern tl%e reimbursement to victims of armed gangs and
terrorist elements.'® This legal provision includes five articles; the first of
them deals with the concept and range of indemnification, where provi-
sion is made as to persons entitled to the same - those sustaining physical
injuries as a consequence of crimes by armed gangs or terrorist elements.
Not included here are damages which may be sustained by the authors of
the events, i.e. the offenders.”’ as a consequence of handling arms or
explosives, or occasioned to them by agents of the authority or third parties,
in repelling the criminal action.

Royal Decree 10/1984, Law 46 of December 27, 1985, as well as Royal
Decrees 2020 of August 22, 1986 and 2226 dated September 12, 1986, and
March 30, 1988. The funds of this Liquidating Commission are extremely
insufficient with respect to victims to be indemnified.

16 The Decree cancels another of January 24, 1986, dealing with the same

subject. Currently, a new Royal Decree is under preparation improving
indemnifications.

17 Article 1.1 provides: "The government shall indemnify for physical injuries
caused to persons unrelated to the crime as a consequence, or on occasion
of criminal activities conducted by armed gangs or terrorist elements, to the
extent and in conditions established in the present Royal Decree".
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Article 2 deals with persons entitled to indemnity, is quite extensive, since
it includes persons who shall have sustained injuries,”~ spouses or children
of victims, when as a consequence of a terrorist action a person shall have
become deceased. ™ In case there are no descendents, i%emnity accrues to
the victim’s parents, brothers, sisters or other relatives.

Article 3 of the aforesaid Royal Decree dated October 28, 1988, deals
with criteria for determining the amount of indemnity; these vary de-
pending on whether injuries shall_have resulted in non-invaliding labour
disability,“” or inability to work.““ In order to determine what should be
understood as invaliding or non-invaliding injuries, the decree refers to

18 Article 2 provides that persons entitled to indemnity shall be: "1) in case of
injuries, the person or persons who shall have sustained them".

19 According to Art. 2.2, in the event of death, entitlement to indemnity accrues
to: "a) The spouse not legally separated, children of the victim, regardless of
relationship, who are minors or, if of age, are legally disabled or clearly
unable to procure their substenance, and the surviving progenitor, if there is
one, of any child of the deceased shall be entitled to indemnity, provided that
same are in his/her custody. When the spouse, offspring of the deceased and
surviving progenitor of one of these concur in certain cases, indemnity shall
be shared by halves. One half shall accrue to the spouse not legally separated,
the other is to be distributed equally among the children of the victim with
particiption of their respective surviving progenitor; i.e., whether or not a
spouse of the deceased, 50% of the amount accrues to each of the children".

20 Article 2.2: "b) In the absence of the above persons, or in case they do not
meet the requisites noted, the parents of the victim. c) In the absence of
persons enunciated in preceding items, brothers and sisters of the victim,
provided that they live with and depend upon him/her financially and have
insufficient means of subsistence. Exceptionally, and in the event of death
of progenitors and a child of theirs in common, other children in common
surviving, these latter with respect to their brothers/sisters without the need
of custody and financial dependence concurring as provided in preceding
paragraph.

21 According to Art. 3.1. of the Decree, indemnification shall be established
following to criteria noted here: "a) Should a situation of transitory labour
disability occur, permanent non-invaliding injuries or both, indemnity to be
received shall be that established for such purposes in norms current at all
times in the Social Security System".

22 Article 3.1. stipulates: "b) In case invaliding injuries are sustained, the
amount of indemnity shall relate to the minimum interprofessional wage and
shall depend upon degree of disability according to the following scale:
partial permanent disability - thirty months wages; total permanent disability
- fifty months wages; absolute permanent disability - seventy-eight months
wages. Major disability - ninety-three months wages. c) In the event of death,
indemnity shall be one hundred and seven months wages at the current
minimum interprofessional wage".
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Social Security Legislation.23 Minimum interprofessional wages are
those in force at the moment injuries are sustained or death occurs.”” On
the other hand, the decree provides for cases in which indemnities are
increased.”” The period for initiating claims is one year beginning with the
event or when the victim is cured of the injurics.2 Administrative action
to secure indemnification is effected via urgency proceedings.

This type of victims, i.e. those suffering the consequences of terrorist
attacks in Spain, are the only ones whose indemnity is assured; indeed,
proceedings are conducted via urgency channels. However, the Spanish
government is not so diligent when it is incumbent upon it to indemnify
victims resulting from the intervention of its officials. In crimes committed
by persons dependent upon the state in the exercise of their duties, govern-
ment power resorts to every legal procedure and recourse before the authori-
ties and courts in order to delay indemnifying the victims, even when the
administration is sentenced in the first instance to make such an indemnity.

23 Article 3.2. provides: "The consideration of injuries as disabling or non-disa-

bling shall be determined on the basis of criteria stipulated by Social Security
Legislation in the matter".
Social Security Decree 2065, May 30, 1974 as amended, Art. 135.3: "There
shall be understood to be partial permanent disability for the customary
profession, that which, not being total, causes the worker to reduce by not
less than 33% his normal performance in the said profession, without
preventing him from conducting fundamental duties thereof". Art. 135.4:
"There shall be understood as permanent total disability for the customary
profession, that which incapacitates the worker from performing all or the
fundamental duties of such profession, provided that he can devote himself
to others different therefrom”. Art. 135.5: "There shall be understood as
absolute permanent disability for all work that which completely incapaci-
tates the worker for any profession or skill". Art. 135.6: "There shall be
understood as disability the worker’s condition for purposes of absolute
permanent disability and which, as a consequence of anatomical or functional
losses, he/she needs the assistance of another person to perform the more
essential activities of life, such as dressing, moving, eating or analogous".

24 The minimum interprofessional wage in Spain in January 1991, is 53,250
pesetas monthly, equivalent to 532 dollars. The daily wage is 1,775 pesetas,
equivalent to 18 dollars. This is for persons over 18 years of age.

25 According to Art. 3, Royal Decree 1311, October 28, 1988: "3. To indemnity
provided under b) and c) in the first item of the present article, shall be added
the sum of twenty months payment of the minimum interprofessional wage
for each minor child or disabled adult. 4. Amounts resulting from applying
above rules may be increased up to 30%, bearing in mind the personal, family
and professional circumstances of the victim". It is reminded that a minimum
monthly wage is equivalent to 53,250 pesetas (532 dollars).

26 Article 5.2. Royal Decree dated October 28, 1988.
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All too frequently in these cases, it can take the victim four or five years,
even more, to secure indemnity for injuries sustained in a crime. On
occasion, indemnity is not claimed owing to distrust of the result, slowness
and expenses sometimes necessary to initiate the claim.

From the foregoing remarks it is concluded that according to Spanish
administration indemnity to victims of terrorism covers onlér_,cascs of death
or injury, but does not extend to any other type of damage.“’ Indeed, many
are the effects of terrorism where indemnity is not possible, since it involves
fear and insecurity among certain social groups in particular, such as the
police, the military, and justice administration officials, the effects of which
cannot be evaluated, nor are they indemnified. Although there is extra pay
for the police and other officials working in areas more deeply affected by
terrorism, e.g., the Basque country. Alsg attorneys and judges responsible
for accusing and judging terrorist crimes,” since some have been the object
of attacks and in one case, an attorney was assassinated.

To return to victims of terrorism when death of d‘njury are not involved,
it is estimated that the terrorist organization ETA“” has obtained some six
thousand million pesetas {about 60 million dollars) through kidnappings,
aside from gther sums.”" In none of these cases the victims have been
indemnified.

27 Art. 1.3. Royal Decree of October 28, 1988: "Beyond the protection estab-
lished in this Royal Decree are any other damages sustained by persons,
things or property, indemnification of which, where pertinent, will be
governed by applicable norms".

28 Besides a financial complement, police working in this zone shall be granted
special periodic leave, designated psychological recovery. In sum, it can be
estimated that this involves compensation for possible victims of terrorist
attacks. Attorneys and judges hearing terrorists, receive compensation in the
sum of 50,000 pesetas monthly (500 dollars).

29 Euzkadi ta Azkatasuna (Homeland and Liberty), Basque nationalist group.

30 Over the twenty years of ETA’s existence, the number of persons kidnapped
amounts to some forty.

31 Through the "Revolutionary Tax", ETA has obtained some ten thousand
million pesetas (one hundred million dollars). No victim has been in-
demnified.

32 The effects of victimization affect the entire Basque Country in particular,
not overlooking its effects nationwide. The Basque Country has been one of
the wealthiest zones in Spain. It went from being the recipient of persons
from other provinces, to many abandoning it. The economy has taken a heavy
downturn. In 1960, Guipizcoa held second place insofar as per capita income
among Sparish provinces; it is now in fourteenth place. The unemployment
rate in 1973 was 1%, and by 1986 had reached 24%. In the period 1982-1983
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While the major terrogi,ft activity is carried out by the ETA group, there

are othe§4organisations.

Terrorist acts are not only performed against

persons,” 'but also against firms, causing substantial damages.”~ Consider-
ing the frequency of terrorist acts in Spain as well as the importance and
number of deaths, injuries and damages, there is special legislatio§16in the
matter of insurance for compensating victims or damaged persons. ‘

33

34

35

36

alone, forty-six thousand jobs were lost.

Other organizations conducting terrorist activities in Spain: GRAPO, Terra
Lliure, Galizia-Ceibe, and Extreme Right.

Besides individual executions, as of 1982 the terrorist organization ETA has
frequently used car bombs in its attacks; from that date to December 1990,
it has utilized this procedure twenty-four times, resulting in eighty-four
mortal victims in all. The gravest actions occurred June 19, 1987, with
twenty-one deaths in a supermarket, and on December 11 of the same year,
with eleven deaths.

Between 1986 and 1989 the terrorist group ETA carried out more than 500
terrorist acts against firms, causing damages approximating seven thousand
million pesetas (70 million dollars).

Royal Decree 2022, August 29, 1986 approved Regulations covering "ex-
traordinary risks for persons and property"; it covers cases in which indem-
nity is granted to persons and goods that are insured, including "actions
derived from terrorism" (Art. 1°.b).
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1. Introduction

If we go back to the origin of criminal law, we see that the victim and
his family occupy a central position: it is the victim and his family who have
the right to request revenge or penitence. However, over the centuries, with
the evolution of the State and the organization of State prosecution the role
of the victim has changed: from his central position the victim has been
shifted to a marginal one.

France, Italy and Spain make it possible for the victim to intervene in the
criminal process through a so-called "adhesive” or "adjunct" procedure,
which is nothing else but a civil claims procedure adhered to the criminal
procedure. This adhesive procedure is widely used in these countries, but it
seems that its results are not very encouraging.

In a number of legal systems there is indeed no lack of regulations which
provide for compensation or at least are supposed to do so, but they rarely
function. It is therefore not sufficient to theorize on new ways and means
of compensation if the practical problems of implementation are neglected.

The overall picture is bleak, and this obliges us to rethink the whole
question. There is agreement that something has to be done for the victim,
that "forgotten party" of the criminal process.” But it is obviously difficult
to arrange for something which works. This is shown clearly through the
negative experiences in Germany and elsewhere.

It has also to be kept in mind that legislative changes which benefit the
victim might be dztrimental to the social reintegration of the offender. This
complicates tremendously any possibility of a satisfactory solution, and it
constitutes the real challenge before us. A number of proposals have been
designed to use compensation to the victim of crime in various ways as an
instrument of criminal policy. However, up until now, it has seemed difficult
to reconcile the two basic interests confronted in this respect: alleviating the

1 In Mexico it is thought that the victim is a nobody (nadie) in the criminal
process, because according to Art. 141 Cédigo Federal de Procedimientos
Penales the victim is not a party in the criminal procedure (no es parte en
el proceso penal). This opinion is debatable, though; compare Carlos Franco
Sodi, El procedimiento penal mexicano, 4th edition, Mexiko 1957, p. 108.
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damage suffered by the victim and helping the offender to get rcintegrated
into society.

The object of this paper is to review some of the ways which are supposed
to offer to the victim of crime compensation for the damage suffered. As a
matter of fact not all of the ways and means designed in various legislations
over the last 200 years have been successful. The most important reason for
this failure seems to be that as yet no efficient harmonization of the
contradictory interests of victim and offender has been achieved. We should
like to try to determine what kind of reform could better the situation of the
victim, who all too often does not get anything out of the criminal process,
but never forgetting that we also want to reintegrate the offender into
society. This is the real crux of the problem.

2. Basic Problems

It certainly will not be possible to treat or even only to mention in this
paper all of the points under discussion, a discussion which was already
going on 100 years ago and even before. Many more questions could be
raised, for instance the possibility of making greater use of arbitration and
other techniques of settling criminal cases even before the Sriminal process
starts. The following are only some of the basic problems:

2 For more points under discussion see Albin Eser, Giinther Kaiser, and Kurt
Madlener (Eds.), Neue Wege der Wiedergutmachung im Strafrecht,
Freiburg i. Br. 1990. This volume contains the reports submitted to a sym-
posium on "New ways for compensation of damage in penal law", which was
held in 1989 at the Max Planck Institute for Foreign and International Crim-
inal Law in Freiburg i. Br. upon my suggestion. On the basis of the results
of this symposium a research project is being prepared in the Max Planck
Institute of Foreign and International Criminal Law; see the short outline by
Barbara Huber, Punishment and Compensation - A Comparative Research
Project at the Max Planck Institute of Foreign and International Criminal Law
(this volume, pp. 357-361). For a critical view of the discussion see Hans
Joachim Hirsch, Wiedergutmachung des Schadens im Rahmen des materiel-
len Strafrechts, Zeitschrift fir die gesamte Strafrechtswissenschaft (ZStW)
102 (1990), pp. 534 et seq.
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2.1  Is Compensation for the Damage caused by Crime an
Objective of the Criminal Process?

An important point is whether compensation to the victim of crime can
be regarded as an objective of the penal process. The main question is the
one concerning the relationship between compensation to the victim of
crime and (other) objectives of the penal system. It is especially important
to clarify whether compensation of the damage which the private citizen has
suffered is to take precedence over other objectives of the penal system, and
if so, in which way and in which cases. A decision on this point is especially
important when the judge imposes on the offender various financial obliga-
tions like court costs, fines and compensation to the victim. Which of these
obligations should take precedence over others if the offender’s financial
means are insufficient to satisfy all of them?

In this context another problem is whether peace-making between the
offender and the victim has to be recognized as one of the objectives of the
penal system, and what consequences perhaps follow therefrom. If peace-
making is to be considered, then we shall also have to think over the
possibilities of substitute compensation if financial payments are unfeasible
because the offender is poor.

2.2  What Kind of Compensation Should be Afforded and to
Whom?

Financial compensation for the damage caused by crime is mostly very
limited because offenders tend to be poor. It therefore has to be examined
whether apart from payment of money also moral compensation could be
employed and whether work could be imposed where an economic contribu-
tion cannot otherwise be expected from the offender. Since at least in the
penal system, as far as adults are concerned, work by the offender directly
for the benefit of the victim can hardly be considered, it has to be asked
whether community service could be used and whether the result of such
work could be applied for the benefit of the aggrieved person or in what
other way he could get compensation for his private damage in this case.

Another important question is how to deal with the case in which the
victim is not willing to cooperate, for instance because he declines to accept
compensation. The victim might take this attitude because, for instance
under German law, the criminal court judge, when granting parole and
imposing (as is sometimes, but not often done) compensation of the victim
as a condition of parole, requires the offender only to make as much
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compensation as he can (nach Kriiften).3 In cases where the damage is huge
and the ability of the offender to compensate small, the partial compensation
offered may seem a mockery to the victim. There are similar difficulties
when the victim is unknown or when the offence committed is one of those
which are victimless (for instance a traffic violation which does not result
in damage to anybody). If compensation is partly or totally a substitute for
a penal sanction or if it is in some other respect a prerequisite for a benefit
which could be granted to the offender, it would be unjust if the offender
lost this benefit in those cases for reasons which are not necessarily within
his responsiblity.

2.3  Which Courts Will Award Compensation?

The very practical question of the competent court? raises a basic prob-
lem, namely the separation of the disciplines of private and criminal law
and accordingly of civil claims courts and criminal law courts in many
countries. Of course a number of difficulties arise if the same historical
event, the offence, is on the one hand dealt with by a court dealing with the
private law question of compensation, and bgl a criminal court, dealing only
with the question of guilt and punishment.

The separation of the disciplines of private law and criminal law has not
been carried through everywhere as strictly as in Germany, though. In
France, for instance, even nowadays criminal law is part of private law.

3 § 56 b par. 2 no. 1 German Penal Code (StGB). For an English translation
of this code see Gerold Harfst and Otto A. Schmidt, German Criminal Law,
vol. I: The Criminal Code, The Narcotics Law, Wiirzburg 1989.

4 On the various models of court competence for adjudication of criminal and
private law consequences of an offence see Vinicio Geri, Manuale della
responsabilitd penale e civile da illecito, della prescrizione € del danno,
Milano 1968, pp. 121 et seq.

5 This subject has also already been extensively discussed by the Italian
positivists in connection with compensation for damage caused by crime.
Enrico Ferri was quite outspoken on that subject: "Per noi parificare 1’ob-
bligo del delinquente a riparare i danni recati col suo delitto all’obbligo
derivante dall’inadempimento di un contratto, ¢ semplicemente immorale."
(Sociologia criminale, 3rd ed., Torino 1892, p. 701).

6 The legal encyclopedia Pandectes Francaises edited by Riviére in 1892 put
it this way: "Le droit civil comprend essentiellement le droit civil, 1a pro-
cédure civile, le droit commercial, et accessoirement le droit criminel, qui
est la sanction et la garantie des régles du droit civil; on I’oppose au droit
public..." (vol. IlI, p. 668, no. 456). About 70 years later this has not much
changed as can be seen in the Nouveau Répertoire de Droit Dalloz, edited in
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This seems to be the main reason why less attention has been paid to
criminal law in France than in other continental countries. It is a matter of
fact, though, that the law governing civil claims and criminal law is sharply
differentiated in most Continental law countries.

But civil claims courts and criminal jurisdictions are not everywhere
strictly separated, not even on the European continent. For instance in Spain
private law questions and criminal law questions have traditionally been
decided by the same court, the Juzgado de Primera Instancia y de Instruc-
cién. This has only recently been changed by a law passed in 1988.7 On the
basis of this important reform most criminal matters are now to be decided
at first instance by the Juzgados de lo Penal where there is a single judge
sitting, imposing sentences of up to six years. A tendency to specialize either
in private law matters or in criminal law matters is obvious in Continental
Europe. But the Spanish Juez de lo Penal still decides not only on guilt and
punishment, but also on compensation whenever he has a trial.

If one considers, though, that mixing criminal and civil matters in the
so-called adhesive procedure of countries like France, Italy and Spain has
not really solved the problem of compensation, it is doubtful whether the
unification of highly specialized disciplines which have to deal with quite
different aspects of human interests is useful.

24  How Will Compensation be Enforced?

Another extremely practical problem is the question how the compensa-
tion which has been fixed in the criminal process can be enforced. If
compensation is defined by private law, then it might be enforced just like
any other private obligation. This way has been chosen by the legislator for
instance in the German adhesive process.” But it may seem inadequate and
unjust to ask the victim of an offence to try private enforcement which

1963 in 2nd edition by Emmanuel Vergé and Roger de Ségogne: "Le droit
pénal fait, par sa nature, partie du droit public. Mais il a été rattaché
traditionellement au droit privé, parce que beaucoup de ses dispositions sont
destinées a sanctionner les rapports juridiques privés; d’autre part, la pro-
cédure pénale a été pendant longtemps étudiée en méme temps que la
procédure civile" (vol. 2, p. 252, no. 12).

7  Ley Orgdnica no. 7/1988 of December 28, 1988 (Aranzadi no. 2065).
8  Art. 406 b Criminal Procedure Code (StPO). For an English translation of
this code see: Gerold Harfst and Otto A. Schmidt, German Criminal Law,

vol II: The Code of Criminal Procedure, The Youth Court Law, Wiirzburg
1989.
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implies a risk of cost and which gives to the debtor quite a few possibilities
of defence. On the other hand, if enforcement of the compensation to the
victim of crime is done by means of the extensive powers conferred by
criminal procedure (in some cases using as a means of coercion even
substitute imprisonment or coercive imprisonment), the question arises
whether this does not lead to unfair treatment of other creditors of the
offender. At any rate it also has to be taken into account that private law
embodies protective regulations for social reasons (for instance income
limits for enforcement), which cannot be neglected by the criminal system.

2.5 How Important is it that it is the Offender Who Affords
Compensation?

The ongoing repetition of the leitmotiv "peace-making between offender
and victim" leads to the erroneous view that there is always, or at least
mostly, a confrontation between offender and victim when the question of
compensation arises. This, however, is part of the "romantic conceptions"
which are quite typical of the discussion about the problem of compensation
for damage to the victim of crime.

As a matter of fact, the claim for compensation is in many countries
transferred, to a large extent, to private or state insurances or to some other
institution which pays damages to the aggrieved person and tries to recover
from the offender. This is the case in the great majority of offences based
on negligence because the risks involved are to a large extent covered by
voluntary insurances (for instance landlord’s insurance) and compulsory
insurances (for instance motor vehicle insurance).

This is also true for a considerable amount of damages resulting from
intentional offences. As far as personal injury is concerned, the claim for
compensation is transferred to private insurances, especially private health
insurance, but also to the social security system. If exceptionally there is no
insurance, the poor have a claim for welfare payments (Sozialhilfe) against
the state, in Germany as well as in many other countries, and the institutions

9  Hans Joachim Hirsch, Zur Stellung des Verletzten im Straf- und Strafver-
fahrensrecht, in: Gedichtnisschrift fiir Armin Kaufmann, Koln 1989,
pp. 699 et seq.

10 In Germany about 40 % of the convictions of adults (and young adults treated
as adults) concern traffic offences: in 1989 of a total of 608,548 convictions
238,243 were for traffic offences; Statistisches Bundesamt, Fachserie 10:
Rechtspflege, Reihe 3: Strafverfolgung, Stuttgart 1991, p. 42.
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which grant it try to recover from the offender. Often wage payments by
the employer continue if the employee has suffered from an offence and is
therefore unable to work. In these cases it is practically the employer who
compensates the damage, at least in part. As far as damage to property is
concerned, in many cases there are insurances against theft, fire, and so on,
which are mostly voluntary insurances, very much employed in insurance-
conscious countries. In all these cases the third party, the insurance or other
third party, which compensates partly or totally the damage suffered by the
victim of crime, may recover from the offender.

The consequence is that the offender is no longer confronted with his
victim, but with a third party, mostly a huge corporation. This greatly limits
of course the possibility of using compensation as an instrument of re-es-
tablishing peace between the offender and the victim: they have nothing to
do with each other in these most frequent cases.

2.6 Can Compensation be an Effective Tool of Decriminalization?

Although very often the whole of the damage or at least part thereof will
be covered by insurances, there are of course some cases in which damages
have to be compensated by the offender directly to the victim. When the
offences are not of a very serious nature, that is to say if they do not
inherently make it impossible to replace the penal sanction with compensa-
tion, then there is a chance to decriminalize using compensation as a
substitute for punishment. It has to be taken into account, however, that these
offenders are mostly not well off financially so that only replace compen-
sation, especially community work, might play a role in substitution for a
penal sanction.

In the German system, where more than 80 % of all penal sanctions are
fines,” " compensation as a penalty substitute might perhaps cover some of
these cases. A stumbling-block could be, though, that in the German system
sursis cannot be granted for fines. The possibilitiy of decriminalization by
compensation in this field should certainly lead to a reconsideration of the
problem of criminal policy for relatively small offences.

11 In 1989 of a total of 608,548 persons convicted, 503,356 were sentenced to
a fine and 104,890 to imprisonment (these figures do not include juvenile
offenders and young adults treated as juveniles); Statistisches Bundesamt,
loc. cit. (note 10).
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2.7  What Comes First - Compensation of the Damage or
Resocialization of the Offender?

This really is the crux of the matter, the relation between resocialization
of the offender and compensation to the victim. On the one hand, the
obligation to compensate for damage done may have a resocializing effect
on the offender since it shows him clearly the negative consequences of the
offence and puts the responsibility for compensation on him. This may be
especially favourable when the offender accepts responsibility to a certain
extent voluntarily or at least on the basis of his own decision. From there
stems the question whether only voluntary compensation can be considered
as pertinent in the penal system or whether compensation can also be
meaningful when forced upon the offender.

On the other hand, the financial burden following from the obligation to
compensate for the damage done may make resocialization of the offender
more difficult. It seems that one of the reasons for the reluctance of German
judges and prosecutors to impose the condition of compensation pursuant
to § 153a Criminal Procedure Code (StPO) and §§ 56b, 57 par. 3 Penal
Code (S:GB) on the offender is to be found here. One also has to take into
account when comparing legal systems that compensation as an instrument
of education cannot be employed in all societies in the same way when the
offender is an adult. Whether there will be anything left of the idea of
education through compensation in the law of the formerly socialist coun-
tries remains to be seen.

The problem of making compensation for the victim and resocialization
of the offender compatible, is at any rate the decisive point.

3. Historical-Comparative Aspects

The evolution of the problem of compensation to the victim of crime has
been quite different in different countries. This makes it interesting to study
this evolution on a comparative basis.

12 On this idea see Zbigniew Doda, Neue Wege der Wiedergutmachung im
polnischen Strafrecht, and Norbert Lembeck, Zu Fragen der Wiedergutma-
chung im Strafrecht der DDR, in: Eser/Kaiser/Madlener, op. cit. (note 2
above).
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At the beginning revenge was the reaction to an offence. Then compen-
sation and restitution become a substitute for revenge. The point of departure
is what we could call the restitution principle: after an offence has been
committed, the victim or his familiy gets compensation for the damage
suffered. Under this system, which German legal history calls the Komposi-
tionensystem, the amount paid or the asset (for instance cattle) handed over
to the victim or his family become the legal consequence of the penal wrong
and settles the matter, thereby restoring peace in the community.

The principle of restitution was supplemented by the principle of retribu-
tion to the extent that State organization got stronger and provided penal
sanctions. Already in the times of the Merovingian and Franconian Kings
crime and punishment are more and more regarded as public law notions, a
viewpoint nowadzigs generally accepted as the result of an evolution lasting
several centuries.

The fact that the public law notion of crime and punishment has prevailed
makes us sometimes forget that in criminal law for many centuries the
principle of restitution and the principle of retribution coexisted. We can
observe this in many legal systems.

An example is the Spanish law of the Siete Partidas, the important
legislation of King Alfonso X called "the Wise" (Alfonso el Sabio), enacted
in the 13th century. The Septima Partida, the seventh part of this statute,
deals with crime, penal sanctions and compensation. Besides the obligation
of restitution there is for instance in case of theft the obligation to pay
multiple damages, double or even more, according to the circumstances of
the offence and the kind of participation, as a penal sanction.” This
statutory achievement of Alfonso the Wise was applicable as subsidiary law
in many places in Spain and in Latin America as recently as during the 19th
century.

But, on the whole, the organization of State prosecution has led to the
legal position of the victim becoming weaker. However, a reaction to this
evolution already got under way more than 200 years ago. In several

13 Eberhard Schmidt, Einfiihrung in die Geschichte der deutschen Strafrechts-
pflege, 2nd ed., Gottingen 1951, pp. 23