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Preface 

The present volumes in relation to empirical victimology, attempt to 
present an overall view of the state of international research as it stands. 
The victim of crime has been considered in many countries, from various 
perspectives. We are concerned in this way, with questions as to the 
assessment of crime, recording the effects of crime upon the victim, and 
most of all with the improvement of the victim's position within the criminal 
proceedings and criminal law itself. Victimology has in the meantime 
developed to become an area of research which has many facets to it. This 
has led within a short period of time since the rediscovery of the victim, to 
a multitude of results within this area of research. 

The publication of this collection of articles takes place upon the occasion 
of the Vllth International Symposium on Victimology in Rio de 
Janeiro/Brazil 1991. It has not been difficult for us to undertake this task, 
given that study of the victim of crime can be regarded as having an 
established tradition at the Max Planck Institute for Foreign and Inter-
national Criminal Law in Freiburg. In addition, the study of the victim 
represents the main focus of a research program at the Institute at present. 
The first entirely German victim study after the merging of the two German 
States, has emerged as a result. 

The present volumes present an impressive picture of the immense 
variation of questions with which victimological research is concerned 
today. At the same time, however, a number of gaps in relation to former 
research, are appearing. As a result, victimological questions, which have 
been derived from what is considered to be a misuse of power, have been 
researched to a limited extent. The same applies to the field concerning the 
expectations and needs of the victim. The present collection of articles, at 
any rate, draws attention to the fact that not only the criminological discip-
line which is concerned with victimologically relevant studies, but also other 
disciplines such as psychology and sociology, are taking up such victimo-
logical questions. 



VI Preface 

The articles are divided into three main groups. Volume I contains reports 
in summary and also articles, which deal with victim surveys in particular. 
Volume II contains studies in relation to the fields of legal protection, 
restitution and victim support. Volume ill combines particular victim groups 
and questions in relation to the victim. This division can naturally be 
regarded as a simple categorization of the themes dealt with. 

The overall view which the first volume contributes to victimological 
research, relates in particular to European countries such as Spain, Switzer-
land, Austria, Greece and the Federal Republic of Germany. In addition, the 
USSR, Israel and Japan are represented, and likewise the Black African 
States, the latter being in a summarized form. Articles in relation to victim 
surveys have been presented in the second chapter of the first volume. The 
magnitude of the research in this area is particularly noticeable. 

The second volume contains essentially articles relating to the question 
of compensation and offender-victim-settlement and likewise victim protec-
tion. The main emphasis of the research can be seen quite clearly in this 
area. This emphasis most of all reflects the criminal political dynamic as is 
expressed in many model projects and law reforms. It concerns therefore 
the implementation and evaluation of projects and laws. 

The third volume deals with articles relating to the area of business and 
victimization, a field which likewise, has been little researched. The volume 
is also concerned with minorities, a theme which has only been recently 
discovered, just as for example old people as victims of crime. Further 
chapters deal with children and juveniles as victims, and questions which 
are related to violence against women, two complex themes which have 
been quite rightly emphasized within victimology. Finally, the third volumes 
contains articles relating to victims of violent crimes and abuse of power. 

We wish to thank at this point, the academics from all over the world, 
who are represented by their articles in these volumes. Mrs. Scott L.L.B. 
has contributed to the translation of many articles and the preparation of 
others. Without her conscientious work, it would not have been possible to 
cope with the problems which arose due to the publication of such an 
extensive amount of work in English. Our thanks also to Mrs. cand.phil. 
Eva Tov who organized and coordinated the publication, Mrs. cand.phil. 
Daniela Kirstein and Mr. cand.phil. Joachim Obergfell-Fuchs, who were 
involved to a considerable extent in the organization of these volumes, and 
who carried out proof reading of many articles. 



Preface VII 

Mrs. Beate Lickert and Mrs. Martina Hog prepared the documents for 
printing with great efficiency and conscientiousness. Our thanks in particular 
to both of them. 

Finally, we wish to thank the publisher "Computersatz & Druckservice 
Barth" for the exemplary technical production and the immense patience. 

Freiburg, July 1991 

G. Kaiser 
H.Kury 

H.-J. Albrecht 
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1. Introduction 

This chapter presents descriptive findings resulting from a comparative 
study designed to measure the impact of crime on the residents of the state 
of Baden-Wiirttemberg (Federal Republic of Germany) and the state of 
Texas (United States). The study represents the first pre-designed victimi-
zation survey carried out by researchers in both countries for the explicit 
purpose of comparison.1 The data presented here are essentially descriptive 
and empirical in nature. More indepth analyses of data focusing on specific 
topics have been carried out and are published elsewhere.2 The intent of this 
chapter is, primarily, to provide the first English-language presentation of 
almost all of the comparable data collected in the two surveys.3 In order 
to facilitate the readability and comprehension of the results, to the extent 

1 Support for this project was provided by several sources. Professor Teske 
was supported during one year in the Federal Republic of Germany (1980 to 
1981) by a stipendium from the Alexander von Humboldt-Stiftung. During 
this time he was also supported by a developmental leave (sabbatical) from 
Sam Houston State University (Huntsville, Texas, USA). Subsequent work 
on the project by Professor Teske has been supported by grants from the 
Alexander von Humboldt-Stiftung, Sam Houston State University, and the 
Max Planck Society. The Max Planck Society has provided financial and 
logistical support for the collection and analysis of the data. Mr. Arnold's 
work on the project has been supported by the Max Planck Institute for 
Foreign and International Criminal Law. 

2 See, e.g. Teske & Arnold 1987, Arnold & Teske· 1988, Arnold 1991. 
3 For this reason, no major effort is made in the following to report on the 

s_tate ~f ~he theory in the research field concerned. With regard to compara-
tive v1ct1m surveys see, for example, Sveri 1982, recently van Dijk et al. 
1990 and the secondary analysis by Block 1990. With further references and 
remarks, see Arnold 1990. 
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feasible, the findings are presented in the form of tables, accompanied by 
commentary .4 

The specific purpose of the study was the acquisition and comparison of 
cross-national data regarding several salient criminal justice issues. Of 
primary interest were: (1) crime victimization rates; (2) reporting of crime 
to the police; (3) knowledge of other victims of crime; (4) fear of crimei 
and, (5) public opinion regarding selected issues such as the death penalty. 

Comparison of the methodological procedures were also of primary 
interest; however, they are not the focus of this chapter and, therefore, are 
reviewed only briefly. More detailed publications regarding the methodo-
logy are available.6 Briefly stated, between 1977 and 1983 the senior author 
was director of the Survey Research Program at Sam Houston State Univer-
sity where he designed and supervised a substantial number of surveys, 
including an annual survey known as the Texas Crime Poll. The 1980 Texas 
Crime Poll questionnaire served as the model, or guide, for the German-lan-
guage survey. Working together with the advice of other members of the 
Max Planck Institute the researchers constructed a German-language ques-
tionnaire which complimented the Texas English-language questionnaire. 
During this process, several changes, additions, and deletions were made. 
Subsequently, upon returning to the Criminal Justice Center, at Sam Hous-

4 The reader should be aware that, at the same time, a parallel survey has been 
carried out in Hungary by Dr. Laszlo Korinek (from the University in Pees) 
which replicated most of the items in the questionnaires used in Texas and 
Baden-Wiirttemberg. The results of Dr. Korinek' s survey are reported in a 
book titled Rejtett biinozes 1988. See also Arnold 1986, Ar-
nold & Korinek 1985, Arnold et al. 1988 and Arnold & Korinek (this 
volume) with comparative results including Hungarian data. Replication 
studies have been carried out in Switzerland; see Schwarzeneg-
ger and Stadler-Griesemer (both in this volume). In addition, a special study 
on foreign minorities has been done using the same design and methodology 
(see Pitsela, this volume). 

5 It should be noted that additional issues and more indepth inquiry regarding 
some of the questions were included in the questionnaires. In total, the 
questionnaires contained some 400 variables. This chapter addresses most of 
the central issues. Information regarding other data contained in the surveys 
can be obtained from the authors as well as the methodological approach 
chosen. See also the overview in Arnold 1986 und Arnold et al. 1988. 

6 See, for example, the publication Texas Crime Poll: 1982 by Raymond Teske, 
Jr., Michael Hazlett, and Mary Parker 1983. See, especially, pages 25 to 30 
which contain a complete overview of the development of the research 
process and followup research regarding non-respondents. In addition to the 
1982 survey, six Texas Crime Polls had been carried out previously, as well 
as five similar surveys on special topics. For a methodological analysis of 
the German survey see Arnold 1987. 
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ton State University, the senior author prepared and carried out another 
survey which reflected these changes. It is the results of this survey that are 
presented in this paper. 

2. Method 

Samples and Response Rates 

The survey in Baden-Wiirttemberg was carried out during the fall of 
1981. The sample was obtained through a two-stage cluster procedure using 
names and addresses from the Regional Data Centers (Regionales Rechen-
zentrum).7 Analysis of the socio-demographic characteristics of individuals 
included in the sample indicated that they were congruent with the parame-
ters of the population of Baden-Wiirttemberg. 

A sample of 3,830 residents was selected. Prior to mailing the question-
naire, each person in the sample was sent a postcard which explained the 
purpose of the survey. Subsequently, each person was sent a packet by 
first-class mail which contained a letter explaining the purpose of the survey, 
a copy of the questionnaire, and a stamped, return addressed envelope. At 
the end of three weeks and, subsequently, six weeks, all non-respondents 
were sent a follow-up postcard requesting that they complete and return the 
questionnaire. The distribution of the returns is presented in Appendix A. 

A total of 2,252 individuals returned completed, useable questionnaires. 
This represented a return rate of 58.8%. A total of 320 individuals were not 
available to participate in the survey because they had moved, were not at 
the address listed, or were deceased. These accounted for 199 members of 

7 There are six Regional Data Centers and two larger cities with their own 
centers, Stuttgart and Mannheim. All residents in the Federal Republic of 
Germany, including foreigners, are required by law to register with the 
responsible local administration, that is, the Municipal Registration Office 
(Einwohnermeldeamt) or, in small communities, the Biirgermeisteramt. The 
local administration may or may not elect to use the services of a Regional 
Data Center for keeping their registration records computerized. A review of 
the statistics indicated that 91 % of the Baden-Wiirttemberg residents were 
contained in the data files and 86% of the I, 111 Gemeinden made use of the 
Regional Data Center services. Careful examination led to the conclusion that 
there was no apparent bias in the distribution of the population in the data 
files; therefore, the sample consisted of a systematic random probability 
sample drawn from the data files. 
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our sample. An additional 121 were too ill, too old, or indicated that they 
had language problems. If the 320 are subtracted from the original sample 
this means that 3,510 were actually available to participate in the survey, 
providing for an adjusted return rate of 64.2%. Analysis of the charac-
teristics of the respondents indicated that, in general, they were repre-
sentative of the original sample. 

The sampling procedure in Texas was somewhat different. For several 
years prior to 1982 survey samples had been obtained by selecting a 
systematic random probability sample from the list of licensed drivers in the 
state of Texas. More than 90% of Texas residents eighteen years of age and 
older hold a valid drivers license and the samples are generally repre-
sentative of the population parameters. 

A sample of 2,000 Texas residents was selected and the data were 
collected during the early part of 1982, beginning in January. A postcard 
was mailed explaining the purpose of the survey, followed several days later 
by a packet, mailed first-class, containing (1) a letter, (2) the questionnaire, 
and (3) a stamped, return-addressed envelope. Non-respondents were sent a 
postcard at the end of two weeks, another packet containing a questionnaire 
and return envelope at the end of three weeks, and a final reminder postcard 
at the end of five weeks.8 

A total of 1,442 completed, useable questionnaires were returned. This 
represented a return rate of 72.1 %. In addition, 87 questionnaires were 
returned because individuals had moved and they could not be forwarded 
and two because the person was deceased. If these 89 were subtracted from 
the original 2,000, this would leave a potential sample of 1,911 and an 
adjusted return rate of 75.5%.9 

The distribution of returns is presented in Appendix B. In general, the 
socio-demographic characteristics were congruent with those of the total 
sample. For a comparison of both samples with regard to the weekly 
response rates see Figure 1: 

8 Although the research procedures used in the Texas Crime Polls were 
developed independently, beginning in 1977, they are very similar to the 
procedures developed by Dillman 1978. 

9 More detailed analysis of the research procedure, including information on 
return rates is presented in the publication Texas Crime Poll 1982 (Teske et 
al. 1983). 
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Main Characteristics of the Respondents 

Community size can be a salient factor regarding victimization rates, as 
well as public attitudes. (Data regarding the distribution of respondents 
according to community size is presented in Appendix C.) Nine categories 
were listed in the Texas survey and seven in the Baden-Wiirttemberg survey. 
Overall, the differences in the constructed categories are similar; neverthe-
less, slightly different categories were used in the questionnaires in order to 
reflect both official and more commonly used categories in the respective 
countries. 

It is particularly noteworthy for the purposes of this study that, whereas 
only 15% of the respondents in Baden-Wiirttemberg lived in a community 
of 100,000 or more residents, 44% of the Texas respondents lived in a 
community of 100,000 or more residents. Examination of Appendix C 
reveals that, in general, respondents to the Baden-Wiirttemberg survey lived 
in communities of relatively smaller size compared to respondents to the 
Texas survey.10 Nevertheless, in both instances the respondents approxi-
mated the demographic distributions of both the respective samples and the 
total populations. 

Concerning gender, 50% of the respondents in Baden-Wiirttemberg were 
males and 50% were females. In Texas, 54% of the respondents were male 
and 46% were females. 

The average age of a respondent in Baden-Wiirttemberg was 44 and the 
median age was 42. In Texas, the average age was 42 and the median age 
was 39. In both surveys, the intent was to include only individuals 18 years 
of age or older. 

10 In contrast to this, one has to take into consideration another aspect to 
urbanization, namely that Baden-Wiirttemberg is much more populated than 
Texas. The density, i.e. the population per square mile of land area, is 54.3 
for Texas comp¥ed to 671.6 for Baden-Wiirttemberg which equals a ratio 
of 1 :12.4 (in km the figures are 21.0 and 259.3 respectively). 
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3. Results 

3.1 Crime Victim Experiences 

Personal Victimization: Prevalence and Incidence Rates 

Since technical terms regarding specific types of crime can convey 
significantly different meanings, even to residents of the same country, 
much less cross-nationally, it was necessary to construct statements defining 
specific types of events in order to gather comparable information regarding 
crime experiences. I I For example, if a respondent were asked if he had been 
the victim of "robbery" during the previous year, the respondent may give 
an affirmative answer, even though the actual event consisted of someone 
breakinlf into the respondent's house or, perhaps, theft of the respondent's 
bicycle. 2 Therefore, in this specific instance, respondents were asked: 
"During the past year ... , did anyone take something from you by force or 
threat of force?" Subsequent questions ascertained the type of force and 
which type of weapons, if any, were used. 

Respondents to both surveys were asked about nine specific crime cate-
gories. In addition, respondents were asked to list any other crimes of which 
they might have been a victim. In the Texas survey, the word "serious" was 
used in the latter question and could affect the comparability of this question. 
At the same time, experience by the senior author has indicated that the 
general trend is toward a very limited number of responses to this question. 
The Texas survey also included the category "fraud," that is," ... did anyone 
obtain money or property belonging to you by false (illegal) pretense?" For 
heuristic purposes, data regarding fraud are reported in this chapter in 
instances where they do not significantly diminish the comparability of the 
dataP 

Table 1 presents the number of respondents who were victims of each of 
the crime categories at least once during the previous year. In the Texas 

11 See, for example, Teske & Arnold 1982. 
12 Block & Block 1984 have noted that the National Crime Survey uses a similar 

procedure. 
13 To be able to compare to other negative life events, the Baden-Wtirttemberg 

survey contained a series of questions regarding victimization as a result of 
traffic accidents. See Arnold 1986, 1024, Arnold et al. 1988, p. 916. 
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survey, this referred to the year 1981, as the survey procedure began in 
January of 1982. In the Baden-Wilrttemberg survey, which started in the fall 
of 1981, this referred to "the previous 12 months." 

Table 1: Summary of Crime Experiences 

Texas Baden-
(N = 1,442) Wiirttemberg 

(N = 2,252) 
Number Percent Number Percent 

Burglary (of home) 180 13 37 2 
Motor vehicle theft 69 5 51 2 
Other theft 180 12 178 8 
Robbery 11 I 8 * 
Assault with weapon 20 I 19 I 
Assault with body 69 5 37 2 
Rape or attempted rape 12a I 6a * 
Arson or attempted arson 14 I 4 * 
Vandalism and malicious mischief 201 14 210 9 
Fraud 40 3 NIA NIA 
Other crimes listed 16 I 25 1 

* Less than 0.5%. 
a Respondents to the question regarding rape in the Texas survey included 8 females 

and 4 males. Respondents to the Baden-Wiirttemberg survey included 7 females 
and 1 male. Since these were, in fact crimes, they are retained in this table as part 
of the total overview of crime incidents. 

Note:In Texas, a total of 1,124 crime incidents were recorded by 525 (36.4%) of the 
1,442 respondents. In Baden-Wiirttemberg, a total of 887 crime incidents were 
recorded by 447 (19.8%) of the 2,252 respondents. 

The data in Table 1 refer only to respondents who had been the victim 
of a particular crime category at least once (prevalence rates), and does not 
reflect multiple victimization. Overall, respondents to the Texas survey were 
significantly more likely to have been a victim of each type of crime than 
were respondents to the Baden-Wilrttemberg survey. It is particularly note-
worthy that the percentage of respondents who were victims of a burglary 
(of a home) was more than six times greater in Texas than in Baden-Wilrt-
temberg. 
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This is particularly noteworthy since there is some evidence in the literature 
that burglary of a home, as well as knowledge of a victim of burglary of a 
home, is a significant factor affecting fear of crime.14 

The two crime categories which were most similar with respect to the 
percentage of victims were other theft (Texas= 12%; Baden-Wilrttemberg 
= 8%) and vandalism/malicious mischief (Texas= 14%; Baden-Wilrttem-
berg = 9% ). (The assault with a weapon category appears to be similar with 
1 % each; however, this is due to rounding of the percentages. More detailed 
analysis indicated that the Texas data equals 1.39% and Baden-Wilrttemberg 
equals 0.74%, or about one-half compared to the Texas data.) 

It is noteworthy that, with the exception of burglary of a home, the relative 
distribution, based on ranked percentages, are the same in both surveys, that 
is, in order from the type of crime victimization experienced most often to 
the crime category experienced least often. 

Whereas the data in Table 1 represent respondents who had been the 
victim of a particular crime at least once during the previous year (incidence 
rates), Table 2 reports the total number of victimizations experienced during 
the previous year. In order to facilitate direct comparisoni rates per 1,000 
have been calculated based on the respective sample sizes. 5 Again, a very 
significant difference can be observed regarding burglary of a home, with a 
rate of 207 per 1,000 in the Texas survey and only 27 per 1,000 in the 
Baden-Wilrttemberg survey. 

The only crime category with a similar rate· is vandalism/malicious 
mischief, with rates of 139 (Texas) and 129 (Baden-Wilrttemberg) per 
1,000. This does suggest that victims of this particular crime were more 
likely to have experienced multiple victimization in Baden-Wilrttemberg 
than in Texas. 

14 See, for example, Maguire 1980 and Lurigio 1987. See, also, tables 6 and 7 
of this chapter which evidence the strong concern regarding burglary victimi-
zation and the steps taken to protect homes. 

15 The rate per 1,000 is based on the total number of victimizations reported by 
the respondents using the total number of respondents as the base population 
(including those who did not respond to the question). 
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Table 2: Total Number of Crime Incidents Recorded for the 
Previous Year 

13 

Texas Baden-Wiirttemberg 
(N = 1,442) (N = 2,252) 

Number Rate per Number Rate per 
1,000 1,000 

Burglary ( of home) 298 207 48 21 
Motor vehicle theft 69 48 63 25 
Other theft 283 196 296 116 
Robbery 13 9 9 4 
Assault with weapon 32 22 33 13 
Assault with body 109 76 69 27 
Rape or attempted rape 8a 6 6a 3 
Arson or attempted arson 15 10 6 3 
Vandalism and malicious mischief 201 139 329 129 
Fraud (80) (55) NIA NIA 
Other crimes 20 14 28b 12 

-- -- -- --
TOTAL 1,128 727c 887 394 

A total of 12 respondents to the Texas survey indicated that they had been the 
victim of rape. Four of these were males and are included in the "other crime" 
category. In the Baden-Wilrttemberg survey, 7 respondents indicated that they had 
been the victim of rape. One of these respondents was a male and is included in 
the "other crime" category. 
Includes several cases of fraud which were written in by the respondents. 
Based on 1,048 crimes, excluding 80 fraud incidents. 

Note: If the 80 incidents of fraud are subtracted from the Texas data, then a total of 1,048 
crime incidents were recorded by the 1,442 respondents, including those who did 
not respond to one or more of the questions regarding victimization. This means, 
then, that there were 727 crime incidents for every 1,000 respondents. In compari-
son, the 2,252 respondents in Baden-Wilrttemberg, including those that did not 
respond to the crime victimization question, recorded a total of 887 crime incidents. 
This means, then, that there were 394 crime incidents for every 1,000 respondents. 

Overall, with fraud excluded, the Texas respondents experienced 727 
victimizations per 1,000 respondents, compared to 394 victimizations per 
1,000 respondents in Baden-Wiirttemberg, with a ratio of 1.85 to 1. It is 
especially noteworthy that, if one calculates a similar ratio based on equiv-
alent crimes used as Index Crimes by the Federal Bureau of Investigation's 
Uniform Crime Reporting Program, the ratio is 1.90:t.16 

16 See Teske & Arnold 1987, p. 41 regarding a similar finding. 
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Reporting of Crime 

Information regarding the reporting of crime incidents is presented in 
Table 3. As noted previously, respondents were asked to record the total 
number of crime victimizations which they had experienced. Subsequently, 
they were also asked to indicate the total number of incidents reported to 
the police. With the exception of arson, a greater proportion of the crimes 
recorded in the Texas survey were reported to the police than in the 
Baden-Württemberg survey. lt is particularly noteworthy that the Texas 
respondents were approximately twice as likely to have reported crimes of 
robbery and assault than were the Baden-Württemberg respondents. Overall, 
respondents to the Texas survey reported 53% of the crime victimizations, 
respondents to the Baden-Württemberg survey reported only 40% of all 
victimizations. 

Based on these data, the ratio between the likelihood of a crime being 
reported, that is, in Texas or Baden-Württemberg was 1.33:1 (53/40). If 
vandalisrn/malicious mischief is removed, the ratio is 1.36: 1. Another way 
to exarnine this relationship is to calculate the reporting rate in Baden-Würt­
temberg as a percentage of the Texas reporting rate. The results are 75% 
and 74% respectively.The significance of this is that if, in fact, the reporting 
rate in Baden-Württemberg is only three-fourths the reporting rate in Texas, 
then the comparatively lower crime rate in Baden-Württemberg (and the 
Federal Republic of Germany as a whole), based on official statistic� may,
in part, be due to a lower propensity to report crimes to the police.1 

Vicarious Victimization: Knowledge of Crime Victims 

Respondents were also asked if they knew someone who had been the 
victim of each of the crirne categories during the previous year. Fraud was 
included in Texas and in both surveys the crime of murder was added. 

17 The seriousness of a victimization event (within each offence category) and 
its possible influence upon the reporting of the crime has not been taken into 
further consideration here. This would have been possible, in principle, 
because data on crime seriousness, for example the injury suffered in the case 
of a violent crime or monetary loss in the case of a property crime, have been 
gathered as weil as reasons for the non-reporting of a crime, asked for. Tue 
result of this more detailed analysis could somewhat change the overall result 
and its interpretation. 
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Table 4: Knowledge of Crime Victims during Previous Yeara 

Texas Baden-Wiirttemberg 

Number Percent Number Percent 

Burglary (of home) 787 55 389 17 
Motor vehicle theft 392 27 263 12 
Other theft 510 35 517 13 
Robbery 169 12 101 5 
Assault with weapon 191 13 96 4 
Assault with body 207 14 178 8 
Rape or attempted rape 135 9 55 2 
Arson or attempted arson 59 4 49 2 
Vandalism and malicious mischief 346 24 321 14 
Fraud 82 6 NIA NIA 
Murder 137 10 29 1 

a The data indicate the number of respondents who knew at least one victim of the 
specific type of crime. For example, a respondent may have known several 
individuals who were the victim of robbery; however, this would be scored only 
once since respondents were not asked how many victims of robbery they knew. 

The infonnation presented in Table 4 indicates the number of respondents 
who knew at least one victim of a particular type of crime. In both surveys, 
the respondents were most likely to know someone who had been the victim 
of burglary of a home, with 55% in Texas and 17% in Baden-Wiirttemberg. 
Perhaps the most noteworthy difference is with respect to murder. Almost 
one out of every 10 (9.5%) of the Texas respondents personally knew 
someone who was murdered during the previous year, compared to only 
about one percent (1.3%) of the Baden-Wiirttemberg respondents.18 

In summary, respondents in Texas were much more likely than respon-
dents to the Baden-Wiirttemberg survey to have been a victim of a crime, 

18 The reader should also be aware that murder (Mord) and manslaughter 
(Totschlag) technically include attempted murder and attempted man-
slaughter. It is presumed that the context of the question made it clear that 
the question referred to instances in which the victim had died. 
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including each of the crime categories, during both the previous year and 
during their lifetime.19 If the total number of crimes experienced during the 
previous year are converted to ratios, with the exception of vandalism/mali-
cious mischief, Texas respondents reported a significantly greater number 
of crimes per 1,000 respondents. When a victimization did occur, respon-
dents in Baden-Wiirttemberg were much less likely to report it to the police 
than were respondents in Texas. Finally, Texas respondents were much more 
likely to know a victim of a crime during the previous year, especially 
victims of burglary of a home and murder. 

3.2 Fear of Crime 

Eight questions were included in both surveys in order to compare 
respondent's concerns about crime.2° Four of the questions addressed re-
spondent's fear under certain circumstances, one addressed concerns about 
being a victim of crime, one focused on safety measures taken to protect 
the respondent's home, and two addressed the respondent's perception of 
the crime problem in their respective communities. 

The concept fear of crime has received a significant amount of attention 
in the victimological literature. It has been proposed that fear of crime 
affects the quality of life in that it may inhibit certain pleasurable activi-
ties.21 Morever, fear of crime may result in an increased level of anxiety 
which, in itself, affects the quality of life.22 

19 Victimization data in its lifetime perspective are not reported here; see Teske 
et al. 1983 for Texas and Arnold 1986 with some comparative data. Less than 
one third of the Texas respondents have been classified as non-victims in 
their lifetime compared to more than one half of the survey respondents in 
Baden-Wiirttemberg. 

20 The Texas survey included several additional questions regarding, for ex-
ample, fear of walking at night with a friend, or of a young child walking 
alone at night; see Teske et al. 1988. Both the Texas and Baden-Wiirttemberg 
surveys included questions regarding how often respondents locked their 
doors and the Baden-Wiirttemberg survey contained some more questions 
regarding perceptions of the crime problem in the neighborhood and in the 
Federal Republic of Germany. In addition, cognitive and emotional aspects 
of perceived victimization risk were measured in the German study, see 
recently Arnold 1991 with a comparative analysis. 

21 See, for example, Hartnagel 1979; Yin 1980; lurigio et al., 1990, p. 7. 
22 Among the writers who have addressed the connection between fear of crime 

and anxiety are, for example, Sundeen & Mathieu 1976, p. 55; and Garofalo 
1981, p. 840. See also Arnold 1984. 
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Operationalization of the concept has also received significant attention.23 

Despite the fact that different approaches to the operationalization of fear 
of crime have been undertaken, the initial procedure, introduced as part of 
the National Crime Survey in 1972, has been the most consistently used and 
continues to be the fundamental method employed for this purpose. Specifi-
cally, survey respondents have been asked: "How safe would you feel being 
out in your neighborhood at night?" A Likert-type response set is then used: 
"very safe, somewhat safe, somewhat unsafe, and very unsafe." Occasion-
ally, researchers have dichotomized the four possible responses, thereby 
developing two categories: (1) very unsafe and (2) the remaining three 

. b" d24 categones corn me . 

The issue has been raised as to whether this one question does, in fact, 
measure "fear of crime." The developers of the National Crime Survey 
initially made the assumption that, since the question is asked in the context 
of a victimization survey, respondents would understand the meaning of the 
question. They also did not define "neighborhood," thereby allowing the 
respondent to conceptualize the meaning within the context of the survey. 

The two primary questions used in the comparative survey were intro-
duced in the initial Texas Crime Poll in 1977 and were included in the 
surveys through 1982.25 The questions are quite similar to the question used 
by the National Crime Survey, although they were developed independently. 
One of the questions asked: "Is there any area within one mile of your home 
where you would be afraid to walk alone at night?" The response choices 
are, simply, "yes" or "no." The second question asks: "Would you be afraid 
to walk alone within one block of your home at night?" The same choices 
are provided, that is, "yes" or "no." It should be noted that, for the question-
naire used in Baden-Wtirttemberg, one kilometer was substituted for one 
mile, and 100 meters was substituted for one block. 

23 For an overview of the efforts by researchers to operationalize the concept 
fear of crime, see Teske and Hazlett 1985. With reference to the problems 
caused by the differences in approaches see Arnold 1991. 

24 See, for example, Skogan & Maxfield 1981, p. 75; Garofalo 1979, p. 85 et 
seq. Others have used questions which presented a dichotomized response 
choice of yes or no (Clemente & Kleiman 1977; Braungart et al. 1980). 

25 Teske & Powell 1979. 
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Compared to the question used in the National Crime Survey, these two 
questions are more specific. "Neighbor," a somewhat broad concept, is 
replaced by two very specific areas. Also, the choices for the answers are 
dichotomized. 

Although an initial assumption was made in 1977 that respondents would 
understand the context of the questions, that is, fear concerning crime, this 
was only an assumption. However, in 1982, if respondents answered "yes" 
to the question about fear of walking alone within one block of their home 
at night, they were asked to explain why. The results indicated that the 
respondents were definitely answering the question affirmatively due to fear 
of crime.26 In addition to this empirical finding, the questions certainly meet 
the requirements for face validity. The context includes alone and at night, 
that is, circumstances under which an individual would feel most vulnerable 
to criminal assault.27 

Concerning the first question, that is, fear of walking alone within one 
mile (one kilometer) of the respondent's home at night, 58% of the respon-
dents to the Texas survey indicated that they would be afraid and 44% of 
the Baden-Wilrttemberg respondents indicated that they would be afraid (see 
Table 5). 

Affirmative responses to the second question, that is, fear of walking 
alone within one block (100 meters) of one's home at night, were 23% in 
Texas and 17% in Baden-Wilrttemberg (see Table 5).28 

A third question, not previously used in the Texas surveys, was introduced 
for this comparative survey. Respondents were asked: "Is there any place in 
your community where you would be afraid to walk alone during the 
daytime?" The responses were again dichotomized. Affirmative responses 
were 23% in Texas, but only 8% in Baden-Wilrttemberg. 

26 Six questions in the Texas survey were used to develop a six item fear of 
crime scale. See Teske & Hazlett 1988. 

27 See recently Warr 1990 with a similar interpretation based on an analysis of 
Goffman' s writings. 

28 The authors have published two articles which contain theoretical and 
methodological presentations regarding the development and comparative 
statistical models for explaining and predicting the dependent variable fear 
of crime. See Teske & Arnold 1987 and Arnold et al. 1988. See also recently 
Arnold 1991. 
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Table 5: Fear of Crime 

Texas Baden-Wiirttemberg 

Number Percent Number Percent 

Fear of walking alone at night: within one mile (one kilometert 

Yes 829 58 986 44 
No 592 41 1,237 55 
No response 21 1 29 1 

-- -- -- --
TOTAL 1,442 100 2,252 100 

Fear of walking alone at night within one block (100 meters)b 

Yes 328 23 385 17 
No 1,095 76 1,839 82 
No response 19 1 28 1 

-- -- -- --
TOTAL 1,442 100 2,252 100 

Fear of walking alone during daytimec 

Yes 338 23 182 8 
No 1,084 75 2,044 91 
No response 20 1 26 1 

-- -- -- --
TOTAL 1,442 100 2,252 100 

Fem· of being alone at nightd 

Always 44 3 23 1 
Most of the time 48 3 44 2 
Sometimes 558 39 635 28 
Never 777 54 1,522 68 
No response 15 1 28 1 

-- -- -- --
TOTAL 1,442 100 2,252 100 

3Question: Is there any area within one mile of your home where you would be afraid 
to walk alone at night? 

bQuestion: Would you be afraid to walk alone within one block of your home at night? 
cQuestion: Is there any place in your community where you are afraid to walk alone 

during daytime? 
dQuestion: Are you afraid to be in your home alone at night? 
Note: The questionnaire for the Baden-Wiirttemberg survex used "one kilometer" 

in place of "one mile" and "100 meters" in place of 'one block". 
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Based on the results of these three questions, there is a significant 
difference between residents of Texas and residents of Baden-Wiirttemberg 
with respect to fear of crime. Texans are certainly more afraid to be out 
alone at night and, apparently, are much more likely to perceive of certain 
parts of their community as too dangerous to walk alone. 

Another question, designed specifically for the comparative surveys, 
sought to tap a different aspect of fear of crime, that is, fear even within 
one's own home. Respondents were asked: "Are you afraid to be in your 
home alone at night?" A range of four choices was provided: (1) always; 
(2) most of the time; (3) sometimes; and (4) never. The responses suggest 
that the choices could have been dichotomized (see Table 5). Slightly more 
than one-half (59%) of the respondents to the Texas survey answered 
"never," whereas more than two-thirds (68%) of the respondents to the 
Baden-Wiirttenberg survey answered "never." 

Victimization Expectation 

Although questions about walking alone at night have been the primary 
method of measuring fear of crime, other methods of operationalization have 
been tried.29 One method, introduced in the 1977 Texas Crime Poll, was to 
ask respondents about their fear of being a victim. This question, then, was 
included in the comparative survey and asked: "Do you feel that you may 
be the victim of any of the following crimes within the next year?" 
Respondents were then presented with a list of possible crimes (see Table 6). 

It should be noted that these responses are not based exclusively on 
objective, empirical information. Nor are respondents asked to state a 
probability of the event occurring. Rather, the subjective responses to this 
question :fcrovide a relative perception for both comparative and longitudinal 
analysis. O 

29 See, for an early example, Furstenberg 1971. 
30 The 1982 Texas Crime Poll publication contains a six year longitudinal 

comparison of responses to this question, as well as others; see Teske et al. 
1983. A significant, consistent pattern was observed with respect to the 
category 'burglary'. In 1977, 30% of the respondents felt that they may be 
the victim of burglary during the next year. (The question specifically 
referred to home or business.) This increased steadily until 1982 when 41% 
of the respondents indicated they felt that they may be the victim of a 
burglary. It is also noteworthy that the percentage of respondents who had 
installed door bolts in their homes steadily increased from 31 % in 1977 to 
43% in 1982. 
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Table 6: Fear of being a Victim 

Texas Baden-Wiirttem-
(N = 1,442) berg 

(N = 2,252) 

Number Percent Number Percent 

Total number of respondents who 
feel they may be the victim of a 828 57 817 36 
crime during the next year 
Rape 91 6 101 5 
Robbery 291 20 140 6 
Assault with body 106 7 244 11 
Assault with weapon 129 9 143 6 
Burglary 595 41 336 15 
Theft 452 31 367 16 
Vehicle theft 321 22 458 20 
Fraud 68 5 NA NA 
Vandalism 520 36 508 23 
Other 9 I 46 2 

Question: Do you feel that you may be the victim of any of the following crimes within 
the next year? If so, please check which ones. 

Overall, 57% of the Texas respondents selected at least one crime of 
which they felt they may be a victim during the next year, whereas only 
36% of the Baden-Wiirttemberg respondents selected at least one crime. The 
57% in Texas included some who selected fraud. Respondents selecting only 
fraud accounted for less than I% of the total. The most frequently selected 
crime in Texas was burglary, with 41 %. Only 15% of the Baden-Wiirttem-
berg respondents felt that they may be a victim of burglary during the next 
year, although this still represented a relatively substantial proportion of the 
respondents. Baden-Wiirttemberg respondents selected vandalism as the 
crime they felt they were most likely to experience, with 23% selecting this 
crime. More than one-third (36%) of the Texas respondents selected this 
crime. The distribution of responses to other crimes listed, in Texas, was: 
theft(3 I%); vehicle theft (22% ); assault with weapon (9% ); assault with 
body (7%); rape (6%); and fraud (5%). Approximately 19% of the Texas 
respondents listed some other type of crime. fu Baden-Wtirttemberg, in 
addition to vandalism (23%) and burglary (15%), the responses, in order, 
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were: vehicle theft (20% ); theft (16% ); assault with body (11 % ); assault 
with weapon (6%); robbery (6%); and rape (5%). Approximately 2% of the 
Baden-Wiirttemberg respondents listed some other type of crime. 

For comparative purposes, several findings are worth noting. First, a 
greater proportion of the Baden-Wiirttemberg respondents (11 % ) than Texas 
respondents (7%) indicated that they felt they may be the victim of assault 
with body. If responses concerning both types of assault are combined, that 
is, assault with body and assault with weapon, the responses are about the 
same with 16% in Texas and 17% in Baden-Wiirttemberg. 

The responses were also rather similar with respect to motor vehicle theft 
(Texas, 22%; Baden-Wiirttemberg, 20%) and rape (Texas 6%; Baden-Wiirt-
temberg, 5%. With reference to women only: 12% of the female respondents 
in the Texas survey and 9% of the female respondents in the Baden-Wiirt-
temberg survey indicated that they felt they may be the victim of rape during 
the next year.) 

Precautionary Behavior: Security Devices 

Another dimension regarding concern about crime can be acquired by 
asking about actions which persons have taken to protect their home (see 
Table 7). This, then, addresses empirical, factual information regarding 
behavior. Specifically, respondents were asked: "Which, if any, of the 
following devices have you placed in your home for reasons of security?" 

In both surveys, the most common step taken for security was "door 
bolts," with 43% in Texas and 20% in Baden-Wiirttemberg. Other than this 
category, less than 10% of the Baden-Wiirttemberg respondents had placed 
any of the other devices in their home for security. In addition to door bolts, 
the most common steps taken were extra door locks (9% ), window guards 
(7%), guard dogs (7%), and outside security lights (7%). 

An issue which is frequently noted when comparing the United States 
with European countries, especially the Federal Republic of Germany, is the 
availability of guns. The question asked here did not inquire as to whether 
or not the respondent has a gun in his home, but whether the gun was 
acquired for the home for the purpose of security. (The proportion of 
respondents who actually have a gun in the home in reported below.) Texas 
respondents (38%) were more than 12 times as likely as Baden-Wilrttemberg 
respondents (3%) to have a gun in the home for the purpose of security. 

With respect to Texas, in addition to door bolts and guns, the other major 
steps taken were extra door locks (34% ), outside security lights (33% ), 
window guards (17%) and guard dogs (16%). 
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In general, the Texas respondents were significantly more likely to have 
installed one or more of these devices in their home. It should also be noted, 
as indicated previously, that Texas respondents were much more likely to 
have been the victim of a burglary, to know the victim of a burglary, and 
to feel that they may be the victim of a burglary during the next year. 

Concern about Crime: The Community Crime Problem 
The remaining two questions which addressed respondent's concerns 

about crime asked for a subjective assessment of the crime problem in the 
respondent's community during the past three years and during the next 
three years. Specifically, respondents were asked: "Over the past three years, 
do you feel the crime problem in your community is: (1) getting better; (2) 
about the same; or (3) getting worse?" Essentially the same question was 
asked regarding the crime problem during the next three years. 

Almost two-thirds (61 %) of the Texas respondents felt that the crime 
problem had become worse, whereas only about one-third (31 %) of the 
Baden-Wilrttemberg respondents felt this way (see Table 8). On the other 
hand only 5% in both surveys felt that the crime problem was getting better. 

Regarding the next three years, about one-half of the Texas respondents 
thought that the crime problem would become worse, whereas only about 
one-third (35%) of the Baden-Wilrttemberg respondents thought it would 
become worse. (See Table 8). It is noteworthy that approximately one-third 
of the Baden-Wilrttemberg respondents indicated both that the crime prob-
lem had become worse and would become worse. Texas respondents fol-
lowed a somewhat different pattern, with only 51 % indicating that the crime 
problem would become worse, whereas 61 % said that it had already become 
worse. A plausible, though unsubstantiated, explanation is that some of the 
Texas respondents think that the crime problem in their community could 
not be any worse than it has already become. 
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Table 8: Assessment of the Crime Problem 

State of the crime problema 

Texas Baden-W iirttem berg 

Number Percent Number Percent 

Getting better 71 5 104 5 
About the same 33 33 1,387 62 
Getting worse 874 61 702 31 
No response 17 1 59 2 

--- --- ---
TOTAL 1,442 100 2,252 100 

Future crime problemb 
Texas Baden-Wiirttemberg 

Number Percent Number Percent 

Get better 101 7 83 4 
Stay about the same 575 40 1,313 58 
Become worse 740 51 781 35 
No response 26 2 75 3 

--- --- --- ---
TOTAL 1,442 100 2,252 100 

aQuestion: Over the past three years, do you feel the crime problem in your community 
is: 

bQuestion: During the next three years, do you feel that the crime problem in your 
community will: 

In summary, the results, in general, indicate that residents of Texas are 
more fearful and concerned about crime as a potential threat to their personal 
security than are residents of Baden-Wiirttemberg. In Texas there is more 
concern about walking alone at night, both near one's home and within some 
distance. There is good reason to propose that this is due to fear of crime. 
Morever, only a small percentage of the residents of Baden-Wiirttemberg 
(8%) seem to feel that there is some place in their community where they 
would be afraid to walk alone during the daytime, compared to almost 
one-fourth (23%) of the Texas residents. Although the difference is not as 
dramatic, Baden-Wiirttemberg residents indicate less fear of being home 
alone at night than do Texas residents. 
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Concern about being the victim of a crime during the next year presents 
mixed results. On the one hand, belief about the possibility of being the 
victim of burglary of a home or robbery is much stronger on the part of 
Texas residents. On the other hand, the proportion who believe that they 
will be the victim of an assault is very similar, albeit, relatively low. Overall, 
Texas residents (57%) are more likely to believe that they will be the victim 
of some type of crime than are residents of Baden-Wiirttemberg (36%). 

It is noteworthy that the respondents to both surveys seem to discriminate 
with respect to their concerns and belief. Certain crimes are given more 
weight than others.31 

Devices placed in the home specifically for the purposes of security 
provide another dimension for assessing concern about crime. Overall, 
Texas residents are significantly more likely to take steps related to security. 
The extensive use of extra door locks, door bolts, and window guards, as 
well as outside security lights and guard dogs, is congruent with the 
differences previously noted regarding concern about and fear of being the 
victim of burglary. This is particularly not surprising when the findings 
regarding the large proportion of Texas residents who have been victims of 
burglary, as well as having known a victim of burglary, is taken into 
account. 

Regarding the crime problem, per se, Texas residents were twice as likely 
to think that the crime problem in their community had become worse during 
the previous three years and the majority thought that it would become 
worse during the next three years. In comparison, a majority of the Baden-
Wtirttemberg residents thought that the crime problem in their community 
had stayed about the same during the previous three years and would remain 
about the same during the next three years. 

31 In a comparative perspective also referring to Hungarian data, see Arnold 
1986, Arnold et al. 1988 and Arnold & Korinek (this volume) with some 
interesting results on the relationship of victimization experience, fear of 
crime and victimization expectations (i.e., feeling that one may become the 
victim of a crime in the next year). 
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3.3 Selected Criminal Justice Issues 

Capital Punishment 

This section of the chapter presents the results regarding several questions 
which acquired opinions to selected criminal justice issues. The first issue 
addressed focuses on the availability of the death penalty as a possible 
punishment. A key point to note regards the term "availability," rather than 
"use." Specifically, respondents were asked: "Are you in favor of the death 
penalty being available for any of the following crimes?" Respondents were 
presented with seven specific categories and could write in other crimes (see 
Table 9).32 

In order to determine if the respondents were not in favor of the death 
penalty for any crime, since only some crimes were listed, the questionnaire 
contained a response category by which the respondent could indicate that 
he or she did not favor the death penalty being available for any crime. 

Overall, 86% of the Texas respondents and 59% of the Baden-Wiirttem-
berg respondents supported the death penalty being available as a punish-
ment for at least one type of crime. In both surveys, the crime selected most 
frequently was murder, with 84% in the Texas survey and 52% in the 
Baden-Wiirttemberg survey favoring the death penalty being available for 
this crime. Both sets of respondents evidenced relatively strong support for 
kidnapping (Texas, 33%; Baden-Wiirttemberg, 28%) and terrorism (Texas, 
45%; Baden-Wiirttemberg, 31 % ). Texas respondents also indicated strong 
support for rape ( 46%) and treason (31 % ), and more than 10% were in favor 
of the death penalty being available for armed robbery (17%) and arson 
(12%). Less than 10% of the Baden-Wiirttemberg respondents favored the 
death penalty being available for rape (9%), treason (6%), armed robbery 
(5% ), or arson (2% ). 

32 A significant number of respondents wrote in "terrorism" in the initial Texas 
Crime Polls; therefore, this category was added in 1980. "Kidnapping" was 
added in 1978 after a significant number of respondents wrote this under 
"other." "Child sexual abuse" is frequently written in the "other" category. 
This was included in the 1980 and 1981 Texas Crime Polls with 56% and 
52%, respectively, selecting this category. It was deleted from the 1982 
survey in order not to affect comparison with the Baden-Wtirttemberg survey. 
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Prison Functions: The Purpose of Sanctions 

The issue of the importance of different functions served by prisons was 
addressed by listing four principal functions and asking the respondents how 
important the function should be for their respective prison systems (see 
Table 10). 

Table 10: The Importance of Different Prison Functions 

Texas Baden-Wiirttemberg 

Number Percent Number Percent 

Rehabilitation 
very important 1,145 79 1,999 89 
somewhat important 263 18 213 9 
not important 23 2 22 l 
no response 11 1 18 l 

Punishment 
very important 1,150 80 1,396 62 
somewhat important 251 17 650 29 
not important 27 2 101 4 
no response 14 l 105 5 

Deterrenceil 
very important 1,201 83 1,514 67 
somewhat important 182 13 476 21 
not important 38 3 178 8 
no response 21 1 84 4 

Incapacitationh 
very important 818 61 784 35 
somewhat important 389 29 822 37 
not important 94 7 501 22 
no response 40 3 145 6 

3To serve as an example to keep people from committing crimes. 
'1:solation from society. (Note: incapacitation was not included in the 1982 Texas survey; 

therefore, results from a 1980 survey are used in this Table. The sample size was 1,341. 
Questions: Prisons may serve a number of different functions. How important should 

each of the following be for Texas (German) prisons? 
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Respondents were provided with three response choices: very important; 
somewhat important; and, not important. Some differences in philosophy 
can be readily observed, especially if attention is given to the category "very 
important." Baden-Wiirttemberg respondents attached more importance to 
rehabilitation than did Texas respondents, although more than three-fourths 
of the respondents to both surveys rated it as very important (89% and 79% 
respectively). A more distinct difference is noticeable with respect to punish-
ment and deterrence. Texas respondents (80%) were much more likely to 
perceive punishment as a very important function of prisons than were 
Baden-Wiirttemberg respondents (62%). The same findings held with re-
spect to deterrence (83% and 67% respectively). 

The greatest difference in opinions was with respect to the issue of 
incapacitation.33 Almost two-thirds (61 %) of the Texas respondents rated 
incapacitation as a very important function, whereas approximately one-
third (35%) of the Baden-Wiirttemberg respondents indicated very impor-
tant. 

Regarding the first three functions noted, even though there were differ-
ences in the selection of "very important" when assessing a prison function, 
when combined with the proportion selecting "somewhat important" the 
total percentages were about the same. This did not hold true for incapaci-
tation. A total of 22% of the Baden-Wiirttemberg respondents indicated that 
incapacitation is not important as a prison function, whereas only 7% of the 
Texas respondents indicated that it is not important. 

Criminal Justice System: Evaluation of the Police, the Courts and 
the Prison 

Respondents were also asked to rate the job being done by the police in 
their community (see Table 11). 

33 It should be noted yet again that colloquial terms for the more legal terms 
deterrence (i.e., to serve as an example to keep people from committing 
crimes) and incapacitation (i.e., keeping criminals away from society) were 
used in the respective surveys. 
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Table 11: Effectiveness of Local Police Department 

Texas Baden-Wiirttemberg 

Number Percent Number Percent 

Excellent 127 9 54 2 
Good 612 42 839 37 
Fair 506 35 996 44 
Poor 167 12 312 14 
No Response 30 2 51 3 

-- -- -- --
TOTAL 1,442 100 2,252 100 

Question: How would you rate the job being done by the police department in your 
community? 

Only a relatively small percentage of the respondents to both surveys 
rated the police as "poor" (Texas, 12%; Baden-Wilrttemberg, 14%). At the 
same time, the Baden-Wilrttemberg (44%) respondents were most likely to 
rate their local police as "fair," whereas Texas respondents (42%) tended to 
rate the police as "good." Overall, there does not appear to be a major 
difference in how the respondents to the two surveys rated their local police. 

A question focusing on perceptions of the criminal courts was included. 
Although the responses would, most certainly, be based on subjective, rather 
than objective, positions, nevertheless, responses to a question of this nature 
can still provide a comparison of the relative degree of confidence in the 
respective court systems. 

Respondents to the Baden-Wtirttemberg (46%) survey were more than 
twice as likely as Texas respondents (19%) to indicate that the courts are 
doing a "good job" when dealing with convicted criminals (See Table 12). 

Table 12: The Courts and Convicted Criminals 

Texas Baden-Wiirttemberg 

Number Percent Number Percent 

Doing a good job 270 19 1,035 46 
Too easy 1,109 77 1,033 46 
Too harsh 17 I 71 3 
No response 46 3 113 5 

-- -- -- --
TOTAL 1,442 100 2,252 100 

Question: In general, when dealing with convicted criminals, do you feel courts are: 



A Comparative Study in the USA and the FRG 33 

More than three-fourths (77%) of the Texas respondents thought that the 
courts are too easy, whereas less than one-half of the Baden-Wilrttemberg 
respondents (46%) believed that their courts are too easy. 

Respondents were also asked their subjective opinions regarding court 
rulings and the police, that is, if they thought that rulings by the courts in 
the area of law enforcement had hindered the police in their efforts to control 
crime (See Table 13). 

Table 13: Court Rulings and the Police 

Texas Baden-
Wiirttemberg 

Number Percent Number Percent 

Have severely hindered police in 
their efforts to control crime 549 38 285 13 
Have somewhat hindered police in 
their efforts to control crime 622 43 1,026 46 
Have not hindered the police in 
their efforts to control crime 227 16 796 35 
No Response 44 3 145 6 

-- -- -- --
TOTAL 1,442 100 2,252 100 

Question: Do you think that rulings by courts in the area of law enforcement: 

More than one-third (38%) of the Texas respondents said that the courts 
have "severely hindered" the police and 43% said that the court rulings have 
"somewhat hindered" the police. Although only 13% of the Baden-Wiirt-
temberg respondents thought that the courts had "severely hindered" the 
police, almost one-half (46%) thought that the courts had "somewhat 
hindered" the police. Approximately one-third (35%) of the Baden-Wiirt-
temberg respondents indicated that they thought the courts had not hindered 
the police, whereas only 16% of the Texas respondents agreed with this 
position. 

Gun Ownership and Registration of Guns 

The final two issues discussed in this chapter regard ownership and 
registration of guns. Neither Texas nor Baden-Wiirttemberg has a central 
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registry with records to indicate the exact number of firearms which are 
legally possessed; therefore, these findings are particularlY, relevant for 
estimating the proportion of the people that possess firearms. 34 

Respondents to both surveys were asked if they kept a gun in their home 
and, if so, what was the main purpose for having the gun. 35 In the Texas 
survey, 67% of the respondents indicated that they had a gun in their home, 
compared to only 12% of the Baden-Wilrttemberg respondents (see Table 
14). 

Table 14: Reason for Keeping Guns 

Texas Baden-
(N::: 1,442) Wiirttemberg 

(N::: 2,252) 

Number Percent Number Percent 

Sporting purposes 224 16 133 6 
Protection 191 13 97 4 
Both sporting purposes and protection 540 37 NIA NIA 
Hunting NIA NIA 30 1 
Firearm collection NIA NIA 64 3 
Other 13 1 25 1 
No gun in home 414 29 1,935 86 
No Response 60 4 34 2 

Question: If you have a gun m your home, do you keep 1t mainly for: 

34 Texas has no mandatory firearm registration program. At the time of the 
survey gun dealers were required to keep a record of guns sold and persons 
to whom they were sold. Permission to purchase and own a firearm in the 
Federal Republic of Germany is granted to individuals upon application to 
the local Biirgermeister (mayor). There are no central registries of owners of 
firearms except at the Biirgermeister's office. And, it should be remembered 
that there are 1,111 communities (Gemeinden) in Baden-Wtirttemberg. 

35 In the Texas survey, "sporting purposes" would be understood as including 
hunting. It is presumed that anyone who had guns in their homes merely for 
the purpose of a collection would probably cite this under "other". In the 
Federal Republic of Germany individuals are much more likely to belong to 
a specific shooting club, independent of being a hunter. Therefore, the 
Baden-Wiirttemberg survey made a distinction between sporting purposes, 
hunting, and collecting. See Hinze 1981, p. 43 with reference to§ 32 WaffG. 
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It should be noted that the response choices provided were not exactly 
the same; however, they elicited similar information. In the Texas survey, 
the most common reason for keeping a gun was a combination of "sporting 
purposes and protection" (37%). An additional 13% said that they kept a 
gun strictly for protection and 16% said only for sporting purposes. In 
addition, 13% listed some other reason. One-half of the Texans, then, listed 
protection as one of the reasons for keeping a gun in the home. 

In comparison, only 4% of the Baden-Wiirttemberg respondents said that 
they keep a gun for protection and 6% said for sporting purposes.36 Hunting 
was listed by only 1 % and firearm collection by an additional 3%. Also, 1 % 
listed other reasons. 

The question regarding gun registration asked: "If you favor gun regis-
tration, which types of guns do you think should be registered?" It is 
important to note that the respondents could select one or more than one 
type of gun. Also, a response choice was included which allowed the 
respondent to indicate a position that no guns should be registered (see Table 
15). 

Table 15: Gun Registration 

Texas Baden-Wiirttemberg 
(N = 1,442) (N = 2,52) 

Number Percent Number Percent 

All guns 659 46 1,984 88 
Rifles 48 3 92 4 
Shotguns 41 3 46 2 
Handguns 372 26 778 5 
Other 27 2 11 1 
No guns should be registered 363 25 96 4 
No response 67 4 45 2 

Question: If you favor gun registration, which types of guns do you think should be 
registered? 

36 In addition to these two questions regarding firearms, the Texas survey 
included thirteen questions regarding measures to control handguns. Nine of 
these questions were subsequently used to develop a handgun control scale. 
See Teske & Hazlett 1985. 
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Whereas only 46% of the Texas respondents thought that all guns should 
be registered, 88% of the Baden-Wiirttemberg respondents indicated that all 
guns should be registered. In addition, approximately one-fourth (26%) of 
the Texas respondents indicated that they thought handguns should be 
registered and a small percentage said that rifles (3%), shotguns (3%) and 
some other types of guns (2%) should be registered. At the same time, 25% 
thought that no guns should be registered. 

Among the Baden-Wiirttemberg respondents, only 4% thought that no 
guns should be registered. In addition, a small percentage selected handguns 
(5%), rifles (4%), shotguns (2%), and other types (1 %) not listed. 

A concise summary of the preceding section is difficult since it concerns 
a variety of topics. Nevertheless, it seems possible to draw several basic 
conclusions. The Texas respondents were significantly more likely to favor 
having the death penalty for a number of crimes, especially murder. At the 
same time, a majority of the Baden-Wiirttemberg respondents also believed 
that the death penalty should be available for murder. In the case of certain 
types of murder, under strictly defined circumstances, the death penalty is 
available as a punishment in Texas. Since 1948, the death penalty has not 
been available in the Federal Republic of Germany for any crime. It is 
noteworthy that more than one-fourth of the respondents in both Texas and 
Baden-Wtirttemberg favored having the death penalty available as a punish-
ment for kidnapping and terrorism. 

Both Texas and Baden-Wiirttemberg respondents appeared to see reha-
bilitation as a very important function for prisons, although Baden-Wiirt-
temberg respondents were somewhat stronger in this regard. Texas respon-
dents attached significantly more importance to punishment and deterrence. 
The major difference was with respect to incapacitation, with Texas respon-
dents attaching much stronger significance to incapacitation as a prison 
function. 

Responses to the question regarding the respective police departments 
indicated only minimal difference in opinions. Overall, respondents to both 
surveys gave the police in their communities a favorable rating. 

There was, however, a significant difference when it came to the courts 
and how they deal with convicted criminals. The Texas respondents felt very 
strongly that the courts are too easy, whereas the Baden-Wiirttemberg 
respondents were about evenly divided on whether the courts were too easy 
or "doing a good job." Texas respondents were also somewhat more likely 
to indicate that they thought the courts had hindered the police in their 
efforts to control crime, although the majority of the Baden-Wiirttemberg 
respondents agreed with this position. 
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The issue of guns revealed a significant difference with respect to both 
questions. Whereas more than two-thirds of the Texas respondents had a 
gun in their home, only 14% of the Baden-Wiirttemberg respondents had a 
gun in their home. An even greater difference is to be found with respect 
to gun registration. One-fourth of the Texas respondents indicated that no 
guns should be registered; however, almost nine out of ten Baden-Wiirttem-
berg residents believed that all guns should be registered. 

4. Summary and Conclusions 

The results of the study presented in this chapter are significant not only 
with respect to the basic comparative findings, but also for the methodologi-
cal implications. Both surveys used the post as a means of collecting the 
survey data and in both instances the return rates were significantly high; 
more than 59% in the Federal Republic of Germany and 72% in the United 
States. Moreover, the sociodemographic characteristics of the samples 
closely approximated the populations. Therefore, the procedure appears to 
be quite acceptable for comparative research requiring samples from diverse 
populations spread over large geographic areas. 

Several general conclusions can be drawn based on the results of this 
study. 

First, Texas residents are significantly more likely than Baden-Wiirttem-
berg residents to report having been the victim of a crime during the 
previous twelve months. More than one-third (36%) of the Texas respon-
dents and one-fifth (20%) of the Baden-Wiirttemberg respondents reported 
that they had been the victim of at least one crime. Burglary victimizations 
presented the greatest difference with 13% in Texas and only 2% in 
Baden-Wiirttemberg. 

At the same time, Texas residents are also more likely to report victimi-
zations to the police. The only exception was arson or attempted arson. 

In addition to the fact that they are more likely to have been the victim 
of a crime, respondents to the Texas survey were also much more likely to 
have known someone who was a victim of a crime during the previous 
twelve months. 

The second general conclusion that can be drawn from the data is that 
Texas residents are much more fearful and concerned about crime than are 
Baden-Wiirttemberg residents. Texans are more afraid to walk alone at 
night, are much more likely to believe that they may be the victim of a crime 
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during the next year, and are more likely to take actions to secure their home 
against crime. In addition, respondents to the Texas survey were almost 
twice as likely as respondents to the Baden-Wilrttemberg survey to state that 
they believe that the crime problem in their community had become worse 
during the previous three years and were much more likely to state that it 
would become worse during the next three years. 

Overall, the results of the respective surveys with regard to victimization 
and its consequences, e.g., fear of crime, are in accordance with what is 
already known from the official data, i.e., the police statistics. 

A third general conclusion that may be drawn is that Texas residents are 
more likely to support having the death penalty available as a punishment 
for murder and certain other crimes. It is especially noteworthy, in addition 
to the crime of murder, that the respondents to the Texas survey were much 
more likely to favor having the death penalty available for the crimes of 
rape, treason, armed robbery, and arson. At the same time, it is also 
noteworthy that, other than murder, the two crimes about which respondents 
to both surveys were in similar agreement, that is, they supported having 
the death penalty available as a punishment, were kidnapping and terrorism. 

Texans were also slightly more likely to stress punishment and deterrence 
as important functions for prisons, compared to rehabilitation, although the 
overall difference in attitudes toward the function of prisons was not very 
large. 

Respondents to the Texas survey gave a slightly more positive rating to 
their local police than did the respondents to the Baden-Wilrttemberg 
survey. Regarding the courts, more than three-fourths (77%) of the Texas 
respondents indicated that they believe the courts are too easy when dealing 
with convicted criminals, whereas less than one-half ( 46%) of the Baden-
Wilrttemberg respondents indicated that their courts are too easy. Texas 
respondents were also much more likely (38%) than Baden-Wilrttemberg 
respondents (13%) to indicate that court rulings have severely hindered the 
police in their efforts to control crime. 

A fourth general conclusion that might be drawn, then, is that residents 
of Baden-Wilrttemberg have greater confidence in the way that their court 
system is functioning. 

A fifth conclusion that can be drawn from the data is that residents of 
Baden-Wilrttemberg are much less likely to have a gun in their home. 
Eighty-six percent in Baden-Wilrttemberg indicated that they do not have a 
gun in their home whereas only twenty-nine percent in Texas indicated that 
they do not have a gun in their home. Finally, with respect to gun registra-
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tion, only four percent of the Baden-Wiirttemberg respondents indicated that 
no guns should be registered, whereas only one-fourth (25%) of the Texas 
respondents indicated that no guns should be registered. 
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6. Appendices 

Appendix A Weekly survey returns: Baden-Wiirttemberg 

week of weekly percent of cumulative percent of cumulative 
return total respon- percent of total percent of 

dents respon- sample total 
dents sample 

1 816 36.23 36.23 21.30 21.30 

2 581 25.80 62.03 15.17 36.47 

3 195 8.66 70.69 5.09 41.56 

4 314 13.94 84.63 8.19 49.75 

5 145 6.44 91.07 3.78 53.53 

6 26 1.16 92.23 .69 54.22 

7 76 3.37 95.60 1.98 56.20 

8 52 2.31 97.91 1.36 57.56 

9 26 1.16 99.07 .69 58.25 

10 21 .93 100.00 .55 58.80 

Total 2,252 100.00 100.00 58.80 58.80 
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Appendix B Weekly survey returns: Texas Survey 

week of weekly percent of cumulative percent of cumulative 
return total respon- percent of total percent of 

dents respon- sample total 
dents sample 

1 325 22.54 22.54 16.25 16.25 

2 529 36.69 59.23 26.45 42.70 

3 153 10.61 69.84 7.65 50.35 

4 180 12.48 82.32 9.00 59.35 

5 171 11.86 94.18 8.55 67.90 

6 24 1.66 95.84 1.95 71.05 

7 39 2.71 98.55 1.95 71.05 

8 8 .55 99.10 .40 71.45 

9 5 .35 99.45 .25 71.70 

10 8 .55 100.00 .40 72.10 

Total 1,442 100.00 100.00 72.10 72.10 
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Appendix C Size of the Community Where Respondents live 

Texas Baden-Wiirttemberg 

Number Percent Number Percent 

Rural 220 15 Less than 3,000 434 19 
Less than 2,500 82 6 3,001 to 5,000 298 13 
2,501 to 10,000 140 10 5,001 to 10,000 312 14 
10,001 to 25,000 132 9 10,001 to 20,000 284 13 
25,001 to 50,000 105 7 20,001 to 50,000 364 16 
50,001 to 100,000 131 9 50,001 to 100,000 189 8 
100,001 to 250,000 140 10 Over 100,000 343 15 
250,001 to 500,000 121 8 No Response 28 1 
Over 500,000 370 26 -- -
No Response 1 * Total 2,252 99 

-- -
Total 1,442 100 

* Less than 0.5%. 
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1. Introduction 

Since the (re-)discovery of the victim of crime and the establishment of 
victimology as a science or rather partly a criminology discipline, which 
deals with the victim and his or her interests, the study of victims has been 
regarded as a well established component of empirical criminological-victi-
mological research. It must be noted, that empirical victim surveys, already 
have an extensive history. Wolf (1976) reported for example that the City 
Parliament of Aarhus/Denmark realized a first victim study to be carried out 
in the community in 1730 namely over 260 years ago. Former methodology, 
also corresponds to present procedures: entire households were questioned 
whether they had been a victim of a property crime within the past three 
years. In this way, one hopes, in view of the lack of official criminal 
statistics, for a reliable assessment of property crime in the society (see also 
Schwind et al. 1989). More recently, a survey was carried out in Japan in 
1951 regarding the attitudes of the population towards the police, in which 
questions were raised about victimization and crime reporting to the police 
(see Reuband 1979). 

Since the beginning of the 1970s, victim surveys have been carried out 
worldwide, particularly in the so-called western countries, after the victimo-
logical questions had already stimulated increasing interest in previous years 
(see Kaiser 1979; Kieft & Lamnek 1986). Modern victim surveys had 
already begun in the middle of the 1960s, particularly in the USA, under 
the supervision of the President's Commission on Law Enforcement and 
Administration of Justice. A very comprehensive study has already been 
carried out in 1965, by the National Opinion Research Center. A random 
sample of 10,000 households were questioned which kind of offences had 
been committed in previous years, against the members of the particular 
household (see summarizing Ennis 1967). Since the first Congress of the 
World Society of Victimology, the corresponding research results had been 
presented and discussed here (see for instance Schneider 1982; Miyazawa 
& Ohya 1986). In the interim period, many countries in the world, presented 
their research studies about victimization. In the USA, constant victimolo-
gical investigations had in the meantime (since 1972), produced large 
research results, which strongly influenced the contents and methods used 
in comparable studies in other countries (see for example Hindelang 1982; 
Block & Block 1984; Gottfredson 1984; 1986). Wide discussion regarding 
the possibilities, advantages and limits of victim surveys arose (see for 
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example Sparks 1981; Skogan 1982; Waller 1982; Kaiser 1986; Lurigo et 
al. 1990; Skogan et al. 1990; Sveri 1991). The often broad victim studies 
had, for their part, strong repercussions upon the further development and 
the significance ofvictimology as a whole (see Jung 1985, p. 519). 

In the meantime, more European countries presented large scale victim 
surveys (see summary of increasing victim research in Europe Maguire & 
Shapland 1990; Helsinki Institute for Crime Prevention and Control 1989; 
Kaiser 1986). In this way, more extensive victim surveys were and are being 
carried out, for instance in the Netherlands (see van Dijk 1991), Great 
Britain (see Mayhew 1991), Finland (see Siren & Heiskanen 1985; Aromaa 
& Siren 1991;Bondeson 1991), Switzerland (seeKillias 1989; the regionally 
limited Swiss victim studies by Schwarzenegger 1989; Stadler-Griesemer 
1991), the Federal Repulic of Germany (see recently Teske & Arnold 1982; 
Arnold 1986; Schwind et al. 1975; Schwind 1991), and in the meantime also, 
third-world-countries (see articles in in these 3 volumes). In 1989, a first 
international victim survey was carried out by an international research 
group under the directorship of the Netherland's Ministery of Justice. This 
was carried out in a total of 17 European countries and also for instance in 
the USA, Canada, Japan, Australia and Indonesia (see van Dijk et al. 1990; 
Mayhew 1990, the article by Kury in this volume). This study, also took 
place, as a matter of interest, in one of the so-called East block countries, 
namely Poland, although for financial reasons, it was merely effected in the 
capital city Warsaw. This both is, interesting and remarkable because it 
allows, to compare the crime data between the so-called socialist-and-capi-
talist-orientated countries. The data from this study have not yet been 
exhaustively evalutated, although the relatively high victim rate in Warsaw 
and correspondingly high degree of fear of crimes which the inhabitants of 
the Polish capital city hold, has already been made clear. In relation to the 
eleven crimes studied, Warsaw has the highest average victim rate, in 
comparison with the large cities with over 100,000 inhabitants, from the 
other countries such as the USA, Canada, Australia or Western Europe. The 
high risk of victimization for theft of personal property, pickpocketing and 
car theft, is striking (see van Dijk et al. 1990, p. 43 et seq.). At the same 
time, the population of Warsaw is very dissatisfied, in comparison to other 
countries, with treatment by the police, especially in relation to the contacts 
related with the reporting of a crime (see in relation to victimology in Poland 
and the socialist countries,Bohm et al. 1985; Arnold & Korinek 1985; Holyst 
1985; Bienkowska 1991; see in relation to the problems of comparative 
empirical criminological research Albrecht 1989). 

Victim surveys were carried out in the Federal Republic of Germany in 
the 1970s and 80s, in particular by the Max Planck In.stitute for foreign and 
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international criminal law in Freiburg. A large scale international compara-
tive victim study, in which the federal state Baden-Wiirttemberg in the south 
of the Federal Republic of Germay, Texas in the USA and Baranya in 
Hungary were included, was carried out (see Arnold 1986; Teske & Arnold 
1991). Interestingly, comparative data from an Eastern block country were 
collected. This presented extensive information regarding crime in Eastern 
Europe. Schwind et al. (1975; 1989; Schwind 1991) carried out a victim 
survey which included a replication study in Bochum. Pitsela (1986) pre-
sented the results of a victim study of a Greek minority in a German city. 
Plate et al. (1985) and likewise Sessar et al. (see Boers & Sessar 1991) 
presented studies of particularly regional limited samples. These results are 
of no lesser interest, although they do not allow generalization. The present 
most extensive and comprehensive list of international (empirical) victimo-
logical research will take place with about 100 articles from all over the 
world, at the Max Planck Institute in Freiburg, with these three volumes 
with regard to the VII. International Symposium in respect of victimology 
of the World Society of Victimology in August 1991 in Rio de Janeiro, 
Brazil. In view of this impressive wealth of international victimological 
research, the important status of victim research in criminology, will become 
clear (see for instance Kaiser, Kury & Albrecht 1988). In cooperation with 
the Max Planck Institute for criminal law in Freiburg, further victim studies, 
complementary to the worldwide victim survey of 1989, were and are still 
being carried out in Greece and Egypt. 

Not only for the Western European countries, in particular the Federal 
Republic of Germany, but also for not European industrial nations, the 
question of the development of crime in the communist countries - especi-
ally the European - has always been of great interest. How is the rate of 
crime and structure of crime in the Eastern block countries illustrated, in 
comparison with the Western block countries? To what extent are the 
official and publicated data valid or falsified? - These were questions which 
could not be answered by Western nor Eastern criminologists (see Bien-
kowska 1991a). It is only in the last few years, that larger comparative 
studies, using the same research methods, has been made possible. The 
progressive opening up of the Eastern block countries in the last few years, 
has allowed more opportunity for comparative criminological and victimo-
logical research, to be moved into focus. 

The opening of the borders and unification of both German countries - a 
process which was set in motion at the end of the 1980s - presented an 
extraordinary opportunity, to compare the former German Democratic Re-
public as a socialistic-communistic state and the former Federal Republic of 
Germany as a democratic-capitalistic orientated country. In order to estab-
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lish the distinctions between the two German countries and in particular the 
process of re-orientation in the former GDR, it was important to carry out 
empirical social scientific research as soon as possible after the borders had 
been opened. It is not surprising, that in the meantime, several research 
organizations and scientists, have begun empirical social scientific and 
criminological research (see Kerner et al. 1990; A/lerbeck et al. 1991; Ewald 
1991). 

The first comparative victimological study between the old and new 
German federal states, was taken up by the criminological research group 
of the Max Planck Institute for foreign and international criminal law in 
Freiburg, in cooperation with the criminalistic-criminological research group 
of the German Federal Bureau of Investigation ("Bundeskriminalamt") in 
Wiesbaden. As a result of this successful comparative criminological re-
search, and as a continuation of this first victim survey between the old and 
new federal states, in June 1991 the first German-German criminological 
international colloquium planned by the Max Planck Institute in cooperation 
with the university of Jena, was carried out at the university of Jena, in 
which particular questions of victimological research and most of all, the 
victim survey mentioned here, were presented and discussed. In conclusion 
a more detailed continuation of the comparative empirical-victimological 
study between the old and new federal states, has been focused upon (see 
Kaiser et al. 1991). 

The following text should illustrate and discuss a number of significant 
results from the first German-German victim survey. Only selected results 
can be presented here owing to limited space. These results are limited to 
the following areas: 

1. Description of the sample and methodology of the study 

2. results in relation to the number of crime and assessment of the 
development of crime, comparison with official (police) registered 
crimes, 

3. results in relation to reporting behavior patterns, 

4. satisfaction with the police, 

5. results in the area of fear of crime and 

6. illegal drugs and alcohol. 
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2. The first German-German Victimological-Criminological 
Study 

2.1 Sample and Methodology 

In order to secure comparability of results with the international world-
wide victim survey (see van Dijk et al. 1990), we chose to use to a large 
extent, the form of questionnaire developed in the latter survey. This was 
merely supplemented to correspond with the situation in the former GDR. 
We were advised and supported by the criminologists at the university of 

* Jena. 

The questionnaire is formulated as follows: After a few preliminary 
questions in relation to the size of the family, particularly the number of the 
members of over 14 years, who counted as being valid for the purposes of 
the survey, a number of questions follow in relation to the ownership of 
motorvehicles, motorbikes, bikes and so on. Particular questions then follow 
in respect of the 11 types of offences. The target person is asked whether 
he or she (respectively the household in some offences) has been a victim 
during the last five years in one of these 11 type of offences. If the answer 
is affirmative, the respondent must clarify the year in which this took place 
and the number of victimization. The 11 offence types deal with the 
following crimes or crime groups: 

* 

1. theft of cars, 

2. theft from cars, ---------
3. vandalism to cars, 

4. theft of motorcycles, scooters, motorbike etc.~ 

5. theft of bicycles, 

offences in the 
area of cars and 
bicycles 

6. burglary (breaking and entering house without permission and theft 
or attempted theft of property), 

7. unsuccessful attempt at burglary (attempted burglary), 

Our thanks in this connection to Prof.Dr. Kriiupl and also Dr. Ludwig from 
the Crirninological-Criminalistic Institute of the University of Jena. 



52 Helmut Kury 

8. robbery (theft or attempted theft using violence or threat of violence), 

9. theft, 

lOsexual incidents (including sexual harassment), 

11. assault or threat (to an extent that the victim had actual fear, at home 
or outside). 

In addition to these offences, questions as to where the offence occured, 
whether or not it was reported and if not why not, the extent of the damage 
suffered, whether the offender had a weapon in cases of attack upon a person 
and who the offender was, the circumstances of the offense (use of violence 
and so on) were also asked. Furthermore - as it is normal with victim surveys 
- additional information was asked in order to obtain information regarding 
fear of crime. The work of the police also had to be assessed. The instrument 
also contained questions relating to the assessment of victim help organiza-
tions and also attitudes towards criminal punishment. Questions relating to 
personal circumstances, like living conditions, education, occupation, inco-
me, age, size of community, nationality etc. were also included within the 
questionnaire. 

The methodical implementation of the questionnaire, was discussed by 
the staff members of the ZUMA ("Zentrum fiir Umfragen, Methoden und 
Analysen"; center for surveys, methods and analyses) in Mannheim (South 
Germany). Collection of the data was carried out by an experienced com-
mercial public opinion research institute in the second half of 1990. Wheras 
in the international victim survey carried out at the beginning of 1989, 
collection of the data took place to a great extent by means of telephone 
interviews (see van Dljk et al. 1990; the article by Kury in this volume), this 
was not possible in the study proposed here, due to the limited extent of 
access to telephones in the new federal states (the former GDR). We decided 
therefore, in spite of the considerable financial costs, to carry out personal 
interviews (face to face). 5,000 random selected people, in the new federal 
states and a further 2,000 people in the old federal states (a total of 7,000 
people) all from 14 years upwards, should be questioned. The sample of 
people chosen, formed a random sample in the new federal states, from the 
"Gemeindedatei" (community data; 7,563 communities/regions, as at 
31.12.1989), allocated at levels according to districts and largeness of 
municipalities. A random walk procedure was used at the around 800 sample 
points. The "Stimmbezirksdatei" (voting register) for the local parliamentary 
vote of 1987, formed the basis of selection of the old federal states. 

The extent to which the persons questioned neglected to or refused to 
answer the questionnaires is of particular importance for the validity of the 
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survey data. Table 1 gives a detailed overall view (see also the article by 
Kury in this volume). Of the gross sample of N = 7,500 in the new federal 
states (NFS) (old German states:OFS: N = 3,360) 799 (10.7 %) constituted 
the neutral failure rate (OFS: N = 470; 13.9 % ). Such a sample failure, 
means that it has no relationship to the theme of the research and therefore 
do not falsify the results of the study (streets which could not be found, 
houses unhabited, no target person within the particular group and so on). 
The possible distortion of results due to systematic refusals, is of more 
significance. These amount in the NFS, to 25.1 % (N = 1,681) (OFS: 
29.8 %; N = 860) of the cleared sample taking part N = 6,701 (OFS: 
N = 2,890). Direct refusal to participate in the study only ocurred in the 
NFS in N = 838 cases (12.5 %) (OFS: N = 439; 15.2 %), where in N = 390 
(5.8 %) cases (OFS: N = 205; 7.1 %) the household refused to give any 
information and in N = 448 (6.7 %) cases (OFS: N = 234; 8.1 %) the 
selected target person in the household refused to give an interview. Of the 
final number of N = 5.020 (OFS: N = 2,030) of interviews carried out, 
N = 21 (0.3 %) (OFS: N = 3; 0.1 %) could not be evaluated because of the 
deficiencies, so that finally N = 4,999 (OFS: N = 2,027) interviews could 
be assessed, which were the baisis for the results presented in the following 
article. 

The number of people replying to the questionnaires in the NFS, is 75.6 % 
- somewhat higher than the rate in the old federal states 70.1 %. This could 
be attributable to the lack of interest in the survey, by those in the old federal 
states, where surveys of the population regarding various themes, are carried 
out somewhat more frequently than in the former GDR. The press someti-
mes reports about studies of varying forms, partly very critically, so that the 
population may have a distanced attitude toward participation in such 
opinion polls. People are to some extent warned against taking part in such 
population surveys, in the general public itself. The reliability of the data 
obtained from such studies is often questioned and the opinion of the 
research itself placed in doubt. In addition. many data protection considera-
tions arise, which to a large extent brings the OFS into controversial 
discussion, in particular in connection with the last census, and also may 
cause more reservation in relation to cooperation with such surveys (see 
Jehle 1987). 

Tables 2 and 3 give an overall view of the age and sex distribution in 
relation to both sample areas (NFS, OFS). There is a significant distinction 
(p < .01) in relation to the age structure, between the NFS and OFS. In 
contrast to the OFS, the age groups in the NFS of 14 to 17 years, 45 to 59 
years and 60 to 64 years are more strongly represented. The age groups of 
the 25 to 44 years-olds and over 65 years-olds are more strongly represented, 
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in contrast in the OFS. To what extent the particular age structure is 
representative of the population as a whole, in both parts of the country, 
must be checked by comparing our data with the population structure itself. 
This has not been possible up to now, due to time limitations. There was no 
statistically significant difference between the NFS and the OFS in so far 
as sex distribution is concerned (p = .56). 

As a whole, we can accept, that possible distortions due to sample 
missings are limited and that the established results are valid and evidential. 
In comparison to other victim surveys, our study achieved a relatively high 
utilization rate (see article by Kury in this volume). 

2.2 Number of Crime and Assessment of the Development of 
Crime Rate 

Whereas no fewer than 32.6 % of the respondents in the OFS during the 
five years period (1986-1990) had at least on one occasion been the victim 
of one of the recoded 11 offences, the figure was 28.2 % in the NFS namely 
4.4 % less. This means that the victimization rate in the NFS at the end of 
1990 with reference to the last 5 years of which around 4 years are allocated 
to the former GDR period, in total is significantly lower than in the OFS 
(see table 4, figure 1). This difference is very significant (p < .01). 

A detailed consideration of the 11 offence categories, shows that the 
victimization rate in the NFS in relation to all offences, is lower than in the 
OFS, with the exception of theft of motorcycles (NFS: 7.3 %; OFS: 6.3 % ), 
theft of bicycles (14.9 %; 14.3 %) and attempted burglary (2.2 %; 1.7 %) 
(see table 5, figure 2). The differences are relatively small and should not 
be over-interpreted. One cause for these distinctions, could lie in the more 
limited security against theft in the Eastern federal states, in relation to 
motorcycles and bicycles, and also in the bad security of houses against 
burglary. In the Western German states, motorcycles and bicycles are 
becoming increasingly better secured with locks, due to the high rate of 
theft, and equally so, houses are better secured than in the NFS. The 
structure of offences in both parts of the country, is very similar. The three 
most frequently reported offences, are theft of bicycles, damage to cars and 
theft from cars. 

A very significant distinction (p < .01) between the two parts of the 
country, can be seen in relation to the number of victimization per victim 
(see table 6, figure 3). Whereas in the NFS, those victims who are victimized 
merely on one occasion, are more strongly represented. The groups of 
victims who were victimized on two, three or more occasions are more 
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frequently in the OFS. This means that the proportion of multiple victims 
in the OFS, is significantly higher than in the NFS. Table 7 shows that the 
number of victimizations per victim, according to expectation, depends upon 
the form of offences committed. The number of victimizations per victim 
in a particular offense category in the NFS, amounts in relation to theft of 
motorcycles and robbery to 1.1 and in relation to theft from cars and damage 
to cars 1.6 and in relation to violent assaults, even 1. 7. The structure is 
similar in the OFS, where the average victimization rate in relation to violent 
assaults, is 1.9 in relation to the particular victims. This means that those 
people (N = 84) who were victims of an violent attack in the last 5 years, 
were on average victimized almost twice. The victims of this offence 
category, have the highest probability of mulitple victimization. This sug-
gests peculiarities regarding these circles of people. Differentiated evalua-
tions of these data, can lead to further clarification. 

An evaluation with regard to multiple victimizations in relation to both 
parts of the country, divided according to sex, indicates no distinction for 
men in relation to the NFS and OFS, although the distinction in relation to 
women, is statistically very significant (men: p = .07; women: p < .01; see 
table 8). The tendency in relation to men, is that multiple victimizations 
(three times and more) takes place more often in the OFS than in the NFS 
and this can be statistically verified in relation to women. In the OFS, there 
are proportionally more women who have been the victim of a crime on two 
or more occasions than in the NFS. The reasons for these differences can 
be clarified by further statistical evaluations and we can assume personality 
related victim characteristics in relation to these mulitple victims. 

In the mass media in united Germany and also in academic publications 
(see for instance Ulbrich 1991; in relation to organized crime Guth 1991; 
in relation to attacks against financial institutions Skoda 1991; Steinke 1991), 
a more or less increasing rise in crime in L'1e NFS, since the opening of the 
borders, has been reported. Almost dramatic and fearfully high crime 
statistics were presented, which are due to the lack of valid data materials, 
constituted on more or less speculative statistics. We questioned the persons 
interviewed as to whether the victimization reported by them, occured in the 
4 years before the opening of the borders or within the year between the 
opening of the borders (9.11.1989) and the study (September 1990) (see 
table 9, figure 4). The figures showed for the time before the opening of the 
borders of the former GDR, a lower proportion of victims than in the former 
FRG, with the exception of the offences of bicycle theft, burglary, attempted 
burglary and violent assault. In relation to the other 7 offences, there was a 
proportionately greater change in the NFS in the period after the opening of 
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the borders, in comparison with the OFS. These results already point to an 
increase of crime in the NFS after the opening of the borders, in comparison 
to the development in the same period in the NFS. 

This picture is confirmed in the assessment of the development of crime 
as a whole, by the citizens questioned in the NFS (table 10, figure 5). In 
assessing the development of crime before the opening of the borders, 53 % 
(N = 2,325) are of the opinion that the crime rate has remained the same 
and 32.7 % (N = 1,653) believe that it has already increased. For the period 
after the opening of the borders, the picture is quite clearly reversed: only 
22.8 % (N = 1,035) are of the opinion that crime has remained the same, 
whereas 71.1 % (N = 3,220) approximately three quarters are of the opinion 
that the crime rate has risen. The distinctions are statistically very significant 
(p < .01). Nevertheless 7.5 % (N = 327) are of the opinion that there was 
no crime in the former GDR (NFS) in the period before the opening of the 
borders and 5.4 % (N = 244) are of this opinion in relation to the period 
after the opening of the borders. These results may reflect that some of those 
questioned who were influenced by the former SED ideology, and believe 
that in a socialist-communistic state, criminal behavior if at all, is only a 
transitional phenomenon, namely a relict from capitalistic times and that-" 
what is not allowed to be, cannot be". 

To the question as to the future development of crime, 86.8 % 
(N = 3,988) citizens in the NFS expect a sharper rise in time in their part 
of the country, than in the OFS. Here, 40.5 % (N = 691) are of the opinion 
that crime will remain the same (NFS 10.3 % N = 475) and 53.7 % 
(N = 918) are representative of the opinion (clearly less than in the NFS) 
that the crime rate will rise (table 11, figure 6). The results established here 
are also statistically highly significant (p < .01). 

Victim surveys also have the aspect of being surveys of unreported crime 
(darkfield-studies) namely they can record information about the actual 
victimization experienced in contrast to the reported crimes. In order to be 
able to estimate the extent of this area of unreported crime, which concerns 
the old federal states, a comparison is required of the crimes recorded by us 
by means of the victim studies, with the data from the Criminal Statistics 
of the Police ("Polizeiliche Kriminalstatistik":PKS). The definition of the 11 
offences recorded by us namely the categories of offences, were taken 
because of the comparability from the questionnaire of the International 
Telephone Survey (see above). This questionnaire was applied by an inter-
national study, so that the offence definitions satisfied the requirements of 
an international investigation. This limited a comparison of the data obtained 
by us with the information from the police statistics (PKS), to the extent 
that the offence categories in the questionnaire and in the PKS, are defined 
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differently to some extent (see table 12). This shows one disadvantage of 
the use of the telephone survey questionnaire, which can be adjusted from 
the advantage of direct comparability of our victim survey data with the 
international data. 

A comparison of our questionnaire data with official crime data, is even 
more difficult, if not impossible, such as the data published in the former 
GDR (see for instance Statistisches Arnt der DDR 1990). Since the union of 
the two German states, a number of scientific publications have appeared, 
which have questioned the value of official crime data as published in the 
former GDR criminal statistics (see von der Heide 1990; von der Heide & 
Lautsch 1991; Baier & Barning 1991). For this reason, the comparison with 
official police statistics is limited to the old federal states. 

2.3 Patterns of Reporting Behavior 

The number of official (police) registered crimes, depends considerably 
upon the victims reporting the crime to the police. Reporting behavior is the 
most important determining factor in relation to the extent, structure and 
development of registered and thereby socially evident crime (Heinz 1985, 
p. 28) at least in so far as the classical property crimes are concerned, which 
make up three quarters of the entire crimes committed. It is only in the last 
few years, that reporting behavior and the reporter him- or herself, have 
gained significance in relation to social control and crime (see for instance 
Villmow 1977; Reuband 1981; van Dijk 1982; Skogan 1984). The victim 
can be said to be the "gate-keeper" of the criminal legal system (Hindelang 
& Gottfredson 1976, p. 58) and is therefore an important factor in the 
establishment of the relationship between reported and unreported crime 
(see Kaiser 1985). The data from our research, clearly shows that citizens 
of the NFS report crimes to the police to a lesser extent, than in the OFS 
(see table 13, figure 7). An exception are the offences of vehicle theft, theft 
in general and violent assault. The rate of reporting in these areas is higher 
in the NFS. There is a surprisingly large discrepancy in the reporting rate 
in relation to both parts of the country, concerning theft from the cars (NFS: 
45.7 %; OFS: 86.5 % ), damage to cars (33 %; 54.6 % ), burglary (69.5 %; 
84 %) and robbery (41.4 %; 70.6 %). Although these are, in so far as 
robbery and burglary are concerned with relatively severe crimes, a compa-
ratively high number of NFS citizens, do not report the crime to the police. 
Insurance related conditions may certainly have some influence upon the 
rate of reporting. This may also however depend to a great extent upon trust 
into the police and the prosecution organs and upon confidence in their 
work. 
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2.4 Satisfaction with the Police 

The citizens of the NFS are clearly less satisfied with the police than those 
in the OFS, both in the time before and also after the opening of the borders 
(table 14, figures 8 and 9). It is noteworthy, that the extent of satisfaction 
with the work of the police in the NFS for the period after 9. November 
1989, has fallen. Before the opening of the borders 31.1 % of those questio-
ned were very satisfied or satisfied with the police in the NFS, this figure 
dropped nearly to 25.3 % for the period after the opening of the borders. 
During the same period after the "change of events" ("Wende"), 16.7 % 
assess the work of the police as being fairly bad or very bad. In comparison, 
52 % of the OFS citizens are very satisfied or at least satisfied with the work 
of the police and only 3.8 % assess the police work as fairly bad or very 
bad. Whereas the view of the police in the general public, is relatively good 
in the OFS, it is relatively bad in the NFS and has become worse since the 
opening of the borders. 

2.5 Fear of Crime 

The area of "fear of crime" constitutes an important component of 
victimological research (see President's Commission on Law Enforcement 
and Administration of Justice 1967; Kerner 1978; 1980; Skogan 1986; 1987; 
Arnold 1991). The importance ofrecording fear of crime namely the feelings 
of the population of being threatened, is justified from a criminal political 
point of view, in that extensive evidence of fear of crime can lead to self 
and private justice. The danger exists, that the (potential) victim of crime 
takes his own protection into his own hands, because he or she no longer 
trusts into the protection of the state which he/she desires (see Schwind et 
al. 1989, p. 282). 

The discussion of fear of crime and recording this fear, is very contro-
versial: There are large variety of definitions and terminological uncertain-
ties (Arnold 1984, p. 187). This makes a comparison of the results obtained, 
very difficult. Various studies have established for example a higher extent 
of fear of crime in relation to women, older people, city inhabitants and 
member of the lower classes (see for instance Stephan 1976; Braithwaite et 
al. 1982; Maxfield 1984; van Dijk 1978; summary in Schneider 1987, 
pp. 767ff). 

Kirchhoff et al. (1980) emphasize the dependence of fear of crime upon 
the strength of invasion of the offender within the personal sphere of the 
victim (see also Baril 1980). Forster and Schenk (1984) emphasize a 
connection between the information of the victim about the facts of crime 
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commission as well as about the offender and the anxiety caused by crimes: 
victims who are more informed, develop less diffuse and irrational, emotio-
nal fear of crime in comparison to those who are uninformed. The results 
however contradict the relationship between individual victim experiences 
and fear of crime (see Vil/mow 1979; Sheley & Ashkins 1981; summary in 
Arnold 1984). 

Information in relation to fear of crime, was merely indirectly obtained 
in our study (see also the research by van Dijk et al. 1990, pp. 77ff). The 
aspect of the assessment of safety in the vicinity of the home can however 
be referred to here. Due to the established and much discussed more or less 
sharp increase in crime in the NFS, it was to be expected, that safety within 
the vicinity of the home, would be assessed to be less effective than in the 
OFS. This could be confirmed by our study (see table 15, figure 10). Of the 
inhabitants of the NFS 17 .3 % (N = 859) estimate that the vicinity of their 
homes are fairly or very unsafe, in comparison with merely 13.0 % 
(N = 263) of the inhabitants of the OFS. 

Assessment of safety within the vicinity of the home by victims of crime, 
obviously relates to the number of victimizations which have taken place: 
victims of multiple victimizations regard the vicinity of their home as being 
more unsafe than victims who have "only" been victimized on one occasion. 
This statistically significant relationship, applies both to the old and also to 
the new federal states (NFS: p < .01; OFS: p < .05) (see table 16). 

According to expectation, this assessment of safety within the vicinity of 
the home (fear of crime) depends further upon the status of the victim. Those 
who have been the victims of serious offences, in particular against the 
person, regard safety within the vicinity of the home as being more limited, 
than those who have been victims of property or means of conveyance 
offences. This can be shown more clearly in relation to the NFS citizens, 
but is also the tendency of the OFS citizens (see table 17). 

2.6 Illegal Drugs and Alcohol 

The fact that there is a large discussion in the mass media in relation to 
the (supposed) sharp increase in illegal drug handling and use in the NFS, 
introduced a number of items to the questionnaire within this area. Accor-
ding to expectation, the personal acquaintance of NFS citizens with drug 
abusers, is (still) more limited than in the OFS (see table 18, figure 11). Of 
the respondents in the NFS, 2.4 % (N = 120) know one or more people who 
have experiences with drugs, in comparison to 16.1 % (N = 327) in the 
OFS. The distinctions between the NFS and OFS are statistically significant 
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(p < .01). 2 % (N = 100) of the inhabitants of the NFS, in comparison with 
7.7 % (N = 155) of those in the OFS, have personally seen narcotic trans-
actions. The distinctions in these figures between both parts of the country, 
are also statistically highly significant (p < .01). Obtaining narcotics is 
estimated by 43.1 % (N = 2,147) of the inhabitants of the NFS, in compa-
rison with 17.3 % (N = 351) of those in the OFS, as rather difficult (see 
table 19, figure 12). The distinctions between the NFS and OFS are also 
significant here (p < .01). 

Since the drug problems in the NFS are estimated to be lower than in the 
OFS, alcohol seems to play a more significant role in relation to crime 
committment in the NFS in comparison to the OFS - at least according to 
the assessment of those questioned (see table 20, figure 13). Of the NFS 
citizens, 85.7 % (N = 3,838), in comparison to 75.3 % (N = 1,305) of those 
in the OFS are of the opinion that alcohol plays a very significant role in 
relation to the commission of crime (see also Kury 1979). These results are 
also highly significant (p < .01). 

3. Discussion of Results 

In conclusion, the results reported from the first large scale comparative 
victim survey between the old (former FRG) and new (former GDR) federal 
states, should be discussed and partially supplemented with additional 
considerations. 

The union of the two former German states is "a historical, unique and 
notable event". It concerns the self-dissolution of a state and its economic 
and social order and the processes of democratisation, the introduction of 
free enterprise, the creation of entirely new institutions, changes in political 
culture and public opinion, sudden, induced changes in values, adaption of 
behavior to these changes and also the hurried and deep-rooted re-organisa-
tion of an entire society" (Allerbeck et al. 1991, p. 6). It is not therefore 
surprising that social scientists are making increasing use of this unique 
chance to pursue the research and record social changes and restructuring 
processes offered by this example. The "Deutsche Forschungsgemeinschaft" 
(DFG; German research society) as a logical consequence of this, set up a 
program focused upon "social and political change in relation to the inte-
gration of the GDR society" (Allerbeck et al. 1991). Particular historical, 
sociological, psychological and social scientific questions and points of 
research have been focused upon by this program, with particular reference 
to criminological aspects. 
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Preparation was begun at the Max Planck Institute for criminal law in 
Freiburg, which has for many years been concerned with victimological 
research, and since 1988 has built up its victim research area to a consider-
able extent, at the beginning of 1990, for carrying out a large scale victim 
study in both former German states, in cooperation with the criminalistic-
criminological research group from the "Bundeskriminalamt" (BKA; Ger-
man Federal Bureau of Investigation). We are concerned here with the first 
comparative victim study between the old and new federal states. In the 
meantime, other criminological research proups have begun preparations for 
carrying out criminological studies in the new federal states (NFS) (see 
Kerner et al. 1990). The research in the Max Planck Institute was planned 
and carried out, following upon the worldwide victim survey (see van Dijk 
et al. 1990) and in particular concerning the questionnaire. This allows the 
possibility of comparing the data obtained. Due to the relatively large 
samples of persons questioned in the NFS (N = 4,999) and OFS (N = 2,027) 
the results obtained in relation to the victim situation, will be evidential. 
This is particularly true, because the percentage of answers received is 
comparatively high in the NFS (74.6 %) and in the OFS (70.1 %). We can 
speak therefore of representativeness of the data. Even in comparison with 
other victim studies, which carried out personal interviews, the percentage 
of answers obtained by us is very good (see article by Kury in this volume). 

In relation to the categories of the 11 offences, recorded by us, of which 
5 relate to crimes concerning vehicle and bicycle theft, the rate of victims 
is lower in the former GDR, with the exception of theft of motorcycles, 
bicycle theft and attempted burglary. In relation to bicycle and motorcycle 
theft, this difference can be attributed to the more limited security against 
theft in the Eastern federal states. Bicycle theft and motorcycle theft is also 
a frequently committed offence in the Western federal states and this 
brought about in the last few years, better and more efficient locks for such 
means of transport, which protected the owners against loss. Information 
campaigns by the criminal police ("Die Kriminalpolizei rat"; "the criminal 
police recommendations") also contributed for example to this increase in 
security. Due to the poor type construction, burglaries in the former GDR 
are considerably easier to effect, than in the West, where security locks have 
become standard equipment for entrance doors. This position is for example 
responsible to a considerable extent for the sharp increase in the rate of bank 
robberies in the NFS (see Skoda 1991). The number of crime in the new 
federal states is around 4.4 % lower than in the old federal in relation to all 
11 offence types. 

The dramatic increase in crime in the former GDR, often reported in the 
mass media, could have been confirmed by our inquiry to the extent that in 



62 Helmut Kury 

the majority of offences recorded by us during the period after the opening 
of the borders, there were an increasing number of victimization in the NFS 
compared with the OFS. These facts already point to the actual sharp 
increase of crime in the East of the country than in the West. In addition, 
the citizens of the former GDR, assume a considerably sharper increase of 
crime in the period after the opening of the borders than during the period 
before the opening of the borders than the citizens of the former FRG for 
the same period of time. Almost three quarters of the respondents in the 
NFS (71.1 %) are of the view that crime has risen since the opening of the 
borders. More citizens in the NFS expect an increase in the future rate of 
crime than the inhabitants of the OFS (86.8 %; 53.7 % respectively). Wit-
hout doubt, the sensationalism of reporting plays in particular in relation to 
the Western states, an important role in relation to this assessment. In any 
case, our victim data clearly show an increase in crime in the NFS after the 
opening of the borders. 

The number of officially registered crimes depends considerably upon the 
reporting behavior of the population. This readiness to report "underlies the 
social change and can never be regarded as constant. It contributes to the 
increase and decrease in the development of crime" (Kaiser 1988, p. 347). 
Reporting behavior is undoubtedly, influenced by attitudes towards the 
police force and confidence in the criminal prosecution organs. The low 
reporting rate in the NFS, established in our studies, in relation to the 
majority of the offences dealt with, is influenced by distinctions in the 
various insurance-related provisions. There was a higher reporting rate in 
the OFS in relation to theft from vehicles, damage to vehicles, burglary and 
robbery. This relates to offences, which are usually covered by insurance. 
In order to enforce an insurance claim, in most cases, a report to the police 
and appropriate confirmation of this is required. 

On the other hand, the citizens of the former GDR are clearly less satisfied 
with their police than those in the former FRG. This could lead to differen-
ces in the rate of reporting. Every third citizen of the GDR (31.1 % ), 
assumed for the period before the opening of the borders that the work of 
the police was very good or good. For the period after 9. November 1989, 
these impressions were represented to merely every fourth citizen (25.3 % ). 
No fewer than 16.7 % estimate for this period the work of the police to be 
fairly bad or very bad. This may relate to the fact that because of the political 
changes, the police were very unsure and their work was less efficient during 
this period of great uncertainty and concern. In addition, a political incrimi-
nation of the police apparatus of the former GDR, in particular the key 
positions in the police force, has more clearly come to light and could be 
more openly discussed. Zinycz and Hahn (1991, p. 189) point for example 
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to the fact that the "criminal police work ... in the past. .. was most of all 
politically motivated and directed. The relationship of the citizens in the 
former GDR to the police, was and is not free from pressures." (p. 190). In 
the OFS in contrast, there is relatively high satisfaction amongst the popu-
lation with the police. More than the half (52.0 % ) assess the work of the 
police to be good or very good. Merely 3.8 % assess the police work to be 
fairly bad or very bad. 

Due to the subjectively felt increase in the number of crimes by the NFS 
citizens, an increase in the fear of crime can be expected. The fact that 
subsequent to the study of van Dijk et al. (1990), the area of fear of crime, 
which appears as a very complex issue (see Arnold 1984), can only be 
indirectly investigated in our study, means that only a few statements in this 
respect can be made. More inhabitants of the NFS (17.3 % ) estimate the 
vicinity of their home to be fairly unsafe or very unsafe in comparison to 
those in the OFS (13.0 %). Particularly in the NFS, a clear connection 
between the status of the victim and feelings of safety within the vicinity of 
the home can be seen. The more severe the victimization, respectively the 
stronger the offender's invasion in the private spheres of the victim, namely 
direct (physical) injury or damage, the more unsafety of the vicinity of the 
home is assessed and fear of crime is is accordingly higher. 77 .0 % of 
victims of means of conveyance regard the vicinity of the home as being 
very safe or fairly safe. In relation to victims of property offences this figure 
is merely 68.7 % and in relation to victims of offenses against a person, 
62.5 %. In the OFS, the distinctions appear less evident. These results 
correspond with the results of other victim studies (see above). 

A "wave of narcotics" is again and again reported in the press, as 
spreading into the new federal states. Our results show that the citizens of 
the NFS at least until now, had less contact with illegal drugs namely direct 
observation, in comparison with the OFS. Alcohol is estimated to be more 
influential as a cause of the commission of crime, in the NFS. 85.7 % are 
of the view that alcohol plays a very large or a large role in relation to the 
occurence of crime. In the Western states, the number of those questioned 
in this respect corresponded merely to 75.3 %. More high-proof alcohol was 
consumed in the former GDR than in the former FRG. According to Muller 
(1991, p. 48) alcohol "can be said to be drug number one in this area with 
complete justification". 

The comparative victim study carried out by us, introduced a magnitude 
of interesting results, which allows insight into the structure of crime and 
processes of victimization. Only a number of aspects can be addressed here 
and a limited insight into the extensive results given. Other research works 
within the area of the Eastern block states, could on the one hand be 
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confirmed and supplemented, and on the other hand interesting distinctions 
could be produced. For example Kurleto and Blachut (1977) established in 
their study into unreported theft of private property in 1976 in Krakau 
(Poland) that no fewer than 25.2 % of the persons questioned, confirmed 
having been a victim of theft within the last three years before the period 
of the inquiry. We can compare this with our inquiry in the NFS, where 
"merely" 5.1 % of the persons questioned confirmed having been the victim 
of a theft within the last 5 years (OFS: 7.1 %). This illustrates a very high 
victim rate in Poland. Wojtycka (1979) established in his study of office 
workers from all parts of Poland, in relation to a study of theft, that 47.7 % 
had been victims of theft at least on one occasion since they were 17. These 
results point to a much higher rate of theft in Poland in comparison for 
example to the Federal Republic of Germany (see summary in Arnold & 
Korinek 1985). The international Victim Survey confirmed this result: In 
this survey, Warsaw in comparison to cities with over 100,000 inhabitants 
from other countries, including the USA, Canada, Australia and Western 
Europe, had the highest victim rate for 1988 (13.4 %). The same applies to 
pickpocketing (13.0 %). (Western Europe: theft = 5.8 %; pickpocketing 
= 3.3 %) (see van Dijk et al. 1990, p. 44). 

The presented victim studies, between the old and new federal states - the 
first of its form - introduced many interesting results of which only a few 
can be illustrated here. The fact that there are many radical changes and 
developments in progress in the new federal states, suggests that comparable 
inquiries and studies should be carried out at regular intervals in order to 
gain more insight into the relationship between social conditions and the 
development of criminal behavior and the dealing with such behavior. 
Empirical criminology has a unique chance to further its knowledge as a 
direct result from the "natural experiment" of the unity of the two German 
states. 

4. Summary 

In the 70ies the victims of crime were rediscovered worldwide. As part 
of the increasing number of victimological research in numerous countries 
more victim surveys were carried out. A first worldwide victim survey was 
directed by the Dutch Ministry of Justice in 17 States. Amongst others, data 
was collected from Warsaw, too. At an earlier date, victim studies had 
already been carried out in Poland. Their results are on the whole identical 
with those of corresponding western studies. In the FRG, especially the MPI 
for Criminal Law in Freiburg had already carried out victim studies, since 
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the 70ies. In the early 80ies, an international comparative study with 
Texas/USA as a western State and Hungary as a socialist State was carried 
out. 

The unification of the two German States and particularly the increasing 
approach of the Eastern Block to the western industrial nations have helped 
to move corresponding comparative criminological-victimological studies 
into the centre of interest. The unification of the former GDR with the FRG 
offered the chance to record the effect of political changes upon crime 
development by means of comparative victim research. At an early stage, 
the MPI together with the German Federal Bureau of Investigation (BKA) 
in Wiesbaden decided to carry out a first large victim survey in the two parts 
of Germany. In order to guarantee comparability with the worldwide victim 
survey, the method of collecting data in the latter was mainly adopted. In 
the second half of 1990, in the former GDR, N = 4,999 and in the former 
FRG N = 2,027 randomly chosen persons above the age of 14 were inter-
viewed by a commercial poll institute. The response rate was relatively high: 
74.6 % in the new federal states (NFS) and 70.1 % in the old federal states 
(OFS). Information was asked as to 11 types of offences: 1. theft of cars, 2. 
theft from cars, 3. vandalism to cars, 4. theft of motorcycles, 5. theft of 
bicycles, 6. burglary, 7. attempted burglary, 8. robbery, 9. theft of personal 
property, 10. sexual assault and 11. assault or threatening. 

First results are reported as to frequency of crime and assessment of crime 
development, reporting behavior, satisfaction with the police, fear of crime 
and illegal drugs and alcohol. Victimization rates are 4.4 % lower in the 
NFS compared to the OPS. With regard to the single offences, the victimi-
zation rate is higher in the former GDR for theft of motorcycles, theft of 
bicycles and attempted burglary. The citizens of the NFS suppose that the 
crime rate will rise significantly after the opening of the border. In the NFS, 
crimes are less frequently reported than in the OFS. In the NFS, satisfaction 
with the police was much lower, before the opening of the border as well 
as afterwards. In the NFS fear of crime is slightly higher than in the OFS. 
Victims of (serious) crimes were recorded obviously to be more anxious 
than those of less serious crimes or non-victims. Illegal drugs (still) play a 
more minor role than in the OPS, however the significance of alcohol in the 
commission of crime is estimated to be more important in the NFS than in 
the OFS. Finally, the results are discussed within the background of inter-
national research results. 
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5. Tables and Diagrams 

Table 1: Response Rates 
(Comparison NFS/OFS) 

Composition o:f the sample NFS 

N i 

Groaa aampl• 7500 100, 0 

non-relevant mi••inga 799 10, 7 
including: 

address not found 27 0, 4 

dwellings uninhabited - -
no target person in household 5 0,1 

not treated sample-points or 719 9, 6 
singular addresses 

other reasons for missings 48 0, 6 

adjuated •ample 6701 100, 0 

relevant mJ.aaing• 1681 25,1 
including: 

nobody at home 335 5, 0 

target person in spite of 215 3,2 
several tria.;..s not met 

target person ill 173 2, 6 

household refuses 390 5, 8 

target realized but respondent 120 1, 8 
not available during fieldwork 

target person ref;,.2ses 448 6, 7 

realized intarviewa 5020 74, 9 

not uaaabla interview• 21 0, 3 

completed 4 999 74, 6 

OFS 

N i 

3360 100, 0 

470 13, 9 

54 1, 6 

61 1, 8 

84 2,5 

223 6, 6 

48 1, 4 

2890 100,0 

860 29,8 

182 6, 3 

122 4,2 

53 1, 9 

205 7, 1 

64 2,2 

234 8, 1 

2030 70,2 

3 0, 1 

2027 n,1 

Apart from non-relevant missings, the basis of calculation always refers to the 
adjusted sample. 

OFS/NFS = old/new federal states 
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Ta.b1e 2: Age 

(Comparison NFS/OFS) 

Age 

N 

14 - 17 year• 209 

18 - 24 year• 459 

25 - 44 year• I 968 

45 - 59 year• 1239 

60 - 64 year• 361 

65 year• and older 763 

Total 4999 

Signif'icanc• Chi 2 = 

OFS/NFS old/new federal states 

Ta.b1e 3: Gender 
(Comparison NFS/OFS) 

Total 

N 

NFS 4 999 

CFS 2027 

NFS 

t 

4, 2 

9,2 

39, 4 

24, 8 

7,2 

15, 3 

100, 0 

I 7, 4 3 df = 

-1• 
N t 

2356 47, 1 

971 47, 9 

Significance Chi 2 = 0, 35 df = 1 

OFS/NFS old/new federal states 

ors 
N 

52 

I 95 

832 

465 

135 

348 

2027 

5 p < . 01 .. 

Gender 

f•mal• 

N 

264 3 

1056 

p = . 56 n. s. 

Ta.b1e 4: Victimization in comparison NFS - OFS 

t 

2, 6 

9, 6 

41, 0 

22, 9 

6, 7 

17,2 

100, 0 

t 

52, 9 

52, 1 

Total Non-Victima Victims 

N % N t N I 

NFS 4 999 100 3591 71, 8 1408 28,2 

CFS 2027 100 1366 67, 4 661 32,6 

Significance Chi 2 = 13, 71 df = 1 p < . 01 .. 
OFS/NFS old/new federal states 

67 
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Table 5: Victimization in each kind of 
offence 1986-1990 (NFS/OFS) 

Offence 

Theft of NFS 

cars1 OFS 

Theft from NFS 

cars1 OFS 

Vandalism NFS 

to cars1 OFS 

Theft of NFS 

motorcyclea1 OFS 

Theft of NFS 

bicyclea1 OFS 

Burgla:cy NFS 

OFS 

attempted NFS 

burgla:cy OFS 

Robbe:cy NFS 

OFS 

Theft of per- NFS 

sonal property OFS 

Sexual NFS 

incidents* OFS 

Assaults/ NFS 

threats OFS 

1only households which owns vehicles 

"only women 

OFS/NFS = old/new federal states 

Victimi- Victimi-
zation zation 

no yes 
N % N % 

3179 99,6 13 o, 4 

1551 98,8 19 1, 2 

2949 92,4 24 3 7, 6 

1402 89, 6 163 10, 4 

2871 89,9 321 1 o, 1 

134 6 85,5 229 14, 5 

1200 92, 7 95 7, 3 

194 93, 7 13 6, 3 

314 9 85,1 551 14, 9 

1220 85, 7 204 14,3 

4894 97, 9 10 5 2,1 

1977 97, 5 50 2,5 

4889 97, 8 110 2,2 

1993 98,3 34 1, 7 

4962 99,3 37 0, 7 

1993 98,3 34 1, 7 

4744 94, 9 255 5,1 

1883 92,9 14 4 7, 1 

2588 97, 9 55 2,1 

1014 96, 0 42 4, 0 

4838 96, 8 161 3,2 

1943 95,9 84 4, 1 

Multiple responses over all kind of offences are possible, but for each kind of 
offence only one victimization is taken into account. 
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Tab1e 6: Mu1tip1e victimization per victim 
(Comparison NFS/OFS) 

Number o~ NFS 
victimization 

N i N 

1 tima 1012 71, 9 422 

2 timaa 286 20,3 154 

3 time• and more 110 7, 8 85 

Significance Chi' = 18, 23 df = 2 

69 

OFS 

i 

63, 8 

23, 3 

12, 9 

p < . 01 .. 
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Table 10: Criminality in the new federal states before 
and after the 9. November 1989 
Estimation from respondents of the NFS 

before 9.Nov. 1989 after 9.Nov. 1989 

N i N i 

remained the ·-- 2325 53, 0 1035 22, 8 

increased 1653 37, 7 3220 71' 1 

decreased 79 1, 8 32 0, 7 

there i• no criminality 327 7, 5 244 5, 4 

Total 4384 100, 0 4 541 100, 0 

Significance Chi 2 = 3194 .25 df = 9 p < . 01 .. 

Table 11: Criminality in future 
Estimation of criminality since the beginning 
of the fieldwork (September 1990) 

NFS OFS 

N i N i 

will remain the ·-- 475 10, 3 691 40, 5 

will increase 3988 86,8 918 53, 7 

will decrease 62 1,3 4 5 2, 6 

there ia no criminali.ty 68 1, 5 54 3,2 

Total 4593 100, 0 1708 100, 0 

Significance Chi 2 = 815.43 df = 3 p < . 01 .. 
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Table 12: Comparison of offence categories 
Survey - Criminal Statistics of the Police 
(PKS) 

Survey Criminal Stati•tica 

Theft. of cars -Theft of cars including unauthorized 
use (without attempts) 

Theft from cars -Theft in/from cars 
-Theft at cars 

(without attempts) 

Vandalism to cars -Damage of property on cars 
(without attempts) 

Theft of motorcycles -Theft of motorcycles 
(without attempts) 

Theft of bicycles -Theft of bicycles 
(without attempts) 

Burglary -Theft in/from housing spaces 
{including attempts) 

Rabbe ry /at tempted robbery -Robbery of drivers 
-Robbery after drinking 
-Robbery of handbags 
-other robberies on streets, ways or 
places 

-Robbery for getting narcotics 
-Robberies in dwellings 

(including attempts) 

Theft of personal property -Theft from restaurants, canteens, 
hotels and boarding-houses 

-Theft from lofts, cellars and 
laundries 

-Pickpocketing 
(without attempts) 

Sexual incidents -Of fences against sexual self-deter-
mi nation with using force or utili-
zation of a condition of dependence 
(without attempts) 

Assaults/threats -dangerous and grievous bodily in jury 
as well as poisoning 

-Maltreatment of charges without mal-
treatment of children 

-intentional minor bodily injury 
(without at.tempts) 
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Crime and Victimization in East and West 

Table 14: Satisfaction with the police referring to 
repression of criminality (NFS/OFS) 

satisfaction NBL before 9. NBL after 9. CFS 
with November 1989 November 1989 
the police 

N % N i N i 

very well 200 4, 1 136 2, 8 149 7, 7 

wel.l 1309 27, 0 1078 22, 5 859 44, 3 

quite well 14 64 30, 2 1422 29, 6 615 31, 8 

not ao well 1257 25, 9 1361 28, 4 241 12, 4 

quite bad 398 8, 2 531 11, 1 48 2, 5 

vecy bad 225 4, 6 269 5, 6 25 1, 3 

Total 4853 100, 0 4797 100, 0 1937 100, 0 

77 

Table 15: Estimation of the security of the home area 
(NFS/OFS) 

NFS CFS 

N % N % 

very ••cure 587 11, 8 281 13, 9 

quit• secure 3533 71, 0 1480 73, 1 

quit• insecure 775 15, 6 242 12, 0 

veey insecure 84 1, 7 21 1, 0 

Total 4979 100, 0 2024 100, 0 

Significance Chi 2 = 22. 99 df = 3 p < . 01 •• 
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I 

Table 18: Acquaintance of persons experienced in drugs 
(NFS/OFS) 

NFS ors 
N I N % 

knowing l parson 64 1,3 112 5, 5 

knowing aaveral persona 56 1,1 215 10, 6 

not paraonal, only .from 224 4, 5 270 13,4 
hearing 

naither nor 4 640 93, l 14 23 70, 4 

Total. 4 984 100, 0 2020 100, 0 

Significance I Chi 2 = 686. 14 df = 3 p < . 01 .. 

Personal observation o.f drug activitiea (Ni'S/Oli'S) 

NFS OFS 

N I N I 

YH 100 2, 0 155 7, 7 

no 4848 98, 0 1863 92,3 

Total 4948 100, 0 2018 100, 0 

Significance Chi 2 = 130.2 df = 1 p < 01 •• 

Table 19: Estimation of the difficulty to get drugs 
(NFS/OFS) 

NFS OFS 

N % N % 

quite •••Y 526 10, 6 685 33,9 

quit• difficult 2147 43, 1 351 17, 3 

don't know 2307 46, 3 986 48, 8 

Total 4980 100, 0 2022 l 00, 0 

Signi.ficance Chi 2 = 732.30 df = 1 p < . 01 .. 

I 
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Tab1e 20: Crimina1ity and the ro1e of a1coho1 (NFS/OFS) 

NFS OFS 
N t N t 

very important 1410 31, 5 397 22, 9 

important 2428 54,2 908 52, 4 

little 545 12,2 366 21, 1 

very little 99 2,2 61 3, 5 

Total 4482 100, 0 1732 100, 0 

Significance Chi 2 = 108.98 df = 3 p < . 01 •• 
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Figure 1: Victimization in Comparison 
NFS/ OFS 

Responses to at least one offence 

NFS-Total CFS-Total 

(N-4999) (N-2027) 

Figure 2: Victimization in each kind of 
offence 1986 -1990 
Comparison NFS/ OFS 

Theft of cars • 

Theft from cars • 

Vandalism to can • 

Th. of motorcycles • E 
Theft of bicycles • 

Burglary~,_~ 

attemp"'1 burglary ~... , ,,,u 

Robbery~,., 

_i 
,, 

·ju 

" Thcft_ofpers.prop. I"·--'-'""'-"""-'-'·'-'.'"'"~\.::,•·:_'-------~ 
Sexual incidents 

Assaults/thrcals 

sexual incidents only ~fen to women 
• Those swcmcnts only refer to house-
holds which possess such vehicles 

- NFS (Ns4999) 

CJ CFS (N=2027) 

IS 

Percent 
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Crime and Victimization in East and West 

-Figure 5: Criminality in the new federal 
states before and after the 
9. Nov. 1989 

Estimations from repondents of the new 
federal states 

remain the same 53 

increased 

decreased 

no criminality 

100 80 60 40 20 20 40 60 
Pc=nt 

-Time! 
pcr,;en1 

c:zl Time II 

Time I : N=4884 Time 11 : N•454 l 
Time 1: January 86 • 9.Novcmbcr 89 
Time II: 9.Novcmbcr 89- Septcmbcr90 

Figure 6: Criminality in future -
Estimation of Criminality since 
the beginnig of the fieldwork 
(September 90) 
Comparison NFS /OFS 

will remain the same 
40,5 

will increase 

' ' 

85 

71,1 

80 100 

86,8 

will decrease 
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Figure 7: Reporting to the police 
Comparison NFS /OFS 

Theft of cars 
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Figure 8: Satisfaction with the police 
in the new federal states 
before (Time I) and after 
(Time II) the 9. November 1989 
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Figure 9: Satisfaction with the police 
old federal states 

very well 

well 

quite well 

not so well 

quite bad 

very bad 
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Percent 
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Figure 10: Estimation of the security 
of the home area 
Comparison NFS /OFS 

quite secure 

quite insecure 

40 

very insecure 
- NFS (N=4979) 
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20 40 60 80 
Percent 

87 

44,3 

50 

100 



88 Helmut Kury 

Figure 11: Acquaintance of persons 
experienced in drugs 
Comparison NFS /OFS 

knowing I person 

knowing several per. 

not pers.,only hear. 

neither nor 

pers. observ.: yes 

pers. observ.: no 

Presentation of two diff~nl variables 
v291 and v292 

20 40 60 
Percent 

80 

Figure 12: Estimations of the difficulty to 
get drugs 
Comparison NFS /OFS 
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Figure 13: Criminality and the role 
of alcohol 
Comparison NFS /CFS 
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1. Introduction 

As a starting point as well as a background for interpreting the results 
reported below, one has to take into account that Hungary has experienced 
a tremendous change within its economic, social and political system during 
the last decade. Hungary has played a significant role among the (former) 
socialist countries in its development towards a western democratic type of 
societal system (Halmai 1990; Kiss 1990; Majoras 1990). The process of 
change, still going on in eastern European countries, has had its significant 
impact on the Hungarian public opinion (Bokor 1991). 

This development resulted in the renaming of Hungary as a (democratic) 
republic and the corresponding changes with regard to its constitution and 
the system of government as well as in democratic elections taking place in 
the year 1990. 

As Bard (1990a, p. 310) has stated recently, referring to that short period 
of change, transformation and peaceful revolution in Hungarian history, 
when the old power and authority has already vanished, but the new one 
has not been established meanwhile, that the sciences have played a partic-
ular role as never before. This assessment and evaluation holds true for the 
legal sciences and to a somewhat minor degree for criminology and vic-
timology too (see Bard 1990b). 

To look back somewhat, we may be reminded that Hungary has been 
among those socialist countries which has published official statistics about 
crime and criminality, that is, police data as well as judicial and prison 
statistics, rather detailed in the past (Balazs 1980; 1985; Kubiak 1985; 1986; 
1987). At least for the present, this means: "In Hungary, data about criminal 
statistics is accessible in full to everyone" (Vigh 1987, p. 17; see also van 
den Berg 1987 with further references). 

To give another example: it is not surprising that Hungary has been the 
first socialist country to transfer crime data to the Interpol to be published 
in its International Crime Statistics (Interpol 1984; see Arnold & Korinek 
1985 with further references; recently with regard to the United Nations 
Crime Survey, including Hungarian data, see Pease & Hukkila 1990). 

In addition, pioneering work has been achieved within the area of research 
into hidden delinquency which at the same time has been the first large scale 
victim survey carried out in a socialist country as well as an international 
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comparative project (Korinek 1988).1 Some main results of this project will 
be reported below. More detailed results have been published elsewhere 
(Arnold & Korinek 1985; Arnold 1986; Arnold, Teske & Korinek 1988). 

Other research followed, joint projects as well as replication studies, both 
with an international comparative perspective (Saj6 1987; Vigh & Tauber 
1988/1989; Korinek 1990). The authors will report on such an example too. 
It goes without saying, that this article does not cover all of the victim-re-
lated research carried out in Hungary but it is representative of the progress 
taking :t'lace in Hungarian criminological as well as victimological re-
search. 

Although this research refers to Hungary, some of the results may be 
significant and correct for other countries in Eastern Europe (cf. van den 
Berg 1987; Bienkowska 1990; Kube & Koch 1990). 

2. The International Comparative Victimization Survey 

2.1 Method 

At the beginning of the 1980s, a replication study parallel to a pre-de-
signed comparative victimization survey carried out (in the state of Baden-
Wilrttemberg) in Germany and (in the state of Texas) in the United States 
(see Teske & Arnold, this volume) had been conducted in the city of Pees 
and in the surrounding county of Baranya, south of Hungary. The same 
design and methodology including the research instruments have been used 
as in the German and the US studies to yield a comparable data set 
(Teske & Arnold 1982). In particular and in detail namely, firstly, that a 

1 Smaller local victim surveys in a socialist country have been previously 
carried out in Poland (see references in Arnold & Korinek 1985), recently a 
local one in Warsaw (van Dijk et al. 1990). Joutsen (1989) refers to one in 
the Soviet Union and also recently even researchers in the Republic of China 
joined the international community of survey users in the social sciences in 
carrying out a victim survey themselselves (Chang 1990). 

2 See e.g., Toth 1985, Saj6 1987; Kerezsi 1988; Vag 1991; in general, see also 
the articles in the Research Reviews (on Hungarian Social Sciences granted 
by the Government) 'The Complex Analysis of Deviant Behavior on Hun-
gary' (Project No. 4) edited by I. Milnich and B. Kolozsi (1989 et seq.); cf. 
Szab6ne 1982 for an overview on the development of the criminal sciences 
in the socialist countries at the beginning of the 1980s. 
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representative systematic random sample of the target population has been 
drawn, secondly, that data collection has been done by means of a mail 
survey (Arnold & Korinek 1985; Arnold et al. 1988). 

Used less in the sicial sciences than interviewing, the mail survey ap-
proach has its advantages not only with regard to costs but especially with 
regard to standardization which is a crucial fact in international comparative 
research. In addition, the difficult task to be solved by respondents of 
victimization surveys with regard to memory and recall, that is retrieving 
retrospective data with sometimes minor significance, seems to be 
favourable in the case of the mail survey method (Arnold 1990). 

In the Hungarian study, a total of 3,600 addresses have been selected 
yielding a final sample of 2,448 respondents. The response rate of 68.0 % 
in Baranya, taking into account that no reminder could have been used in 
this survey, has been noteworthy also in comparison to the parallel studies 
in Germany (58.8 %) and the United States (72.1 %). The sample sizes of 
both latter surveys have been N=3,830 and N=2,000, respectively. 

The research instrument, i.e. the questionnaire, included 9 common of-
fence categories, referring to property and violent crimes such as burglary, 
theft, assault etc. as well as an open response category, to mention other 
victimizations. In addition, fear of crime and criminal justice related issues 
have been other focal points besides direct and indirect victimization. 

2.2 Results 

Victimization Rates 

One of the major research results has been that total victimization rates, 
i.e. the prevalence rates, for the reference period (1981) were about the same 
in the Hungarian as in the German sample: 23 % and 20 % of the respon-
dents respectively have been classified as victims of one of the offences 
asked about. This was an unexpected result because the previous analysis 
based on available official crime statistics suggested a ratio of roughly 
between 1 :5 and 1 :2 depending on the source of information, whether it was 
police or judicial statistics, thereby showing the German society to be the 
one more burdened by crime (more detailed Arnold & Korinek 1985). 

In general, this significant result has been confirmed by more detailed 
analysis within specific offence categories (see Table 1). With the exception 
of vandalism and arson, the Hungarian sample produced higher prevalence 
as well as incidence rates than the German one for most types of offences. 
In addition, the prevalence rate in the German study was somewhat higher 
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with regard to assault with a weapon. Although the figures for some of the 
offence categories are too small to be reliable, the overall picture shows 
surprisingly an equivalent picture, at least with regard to extent and 
frequency of victimization, i.e. the quantitative aspects of the crime burden 
described (see Saj6 1989 with reference to a victimization survey in 
Budapest). 

Table 1: Victims in the reference period according to offences (1981) 

Baranya/H ungary Baden-W urttemberg/ 
FRG 

burglary 3.1% 1.5% 

motor vehicle theft 3.2% 1.8% 

other theft 11.9% 7.2% 

robbery 0.5% 0.3% 

assault with weapon 0.5% 0.8% 

assault with body 2.9% 1.6% 

rape . 1.4% 0.6% 

arson 0.0% 0.2% 

vandalism 7.8% 8.9% 

other offences 1.3% 1.1% 

total .. 23.1% 20.2% 

• women only 
•• multiple responses 

Seriousness and Reporting of Victimizations 

Further analysis suggested that differences to some degree may exist with 
regard to the significance of the single victimizations reported, i.e. the 
seriousness of the events suffered by the victims. For example, for property 
related offences, such as theft and vandalism, it could be shown, that the 
amount of financial loss suffered is smaller in Hungary than in Germany. 
The assumption that more trivial victimization events were reported in the 
Hungarian survey is supported in additon, by the analysis of reasons for 
non-reporting a crime. In total, 56 % of the Hungarians mentioned the 
insignificance of the damage or injury suffered as the major reason for 
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non-reporting compared to 32 % in Germany where this reason has been 
the second important one mentioned according to frequency. On the con-
trary, the results were different with regard to the evaluation of the effec-
tiveness of the respective prosecution authorities, namely the success rate in 
detecting crimes. In Germany, 44 % alleged the low expection with regard 
to a successful detection of the crime as the major reason for non-reporting 
the victimization event, compared to 13 % in Hungary. In total, Hungarian 
respondents did not report 76 % of the victimizations mentioned to the 
police, whereas the non-reporting rate was somewhat lower in Germany 
(58 %). 

Victimization in Lifelong Perspective 

An interesting result came up when analyzing the victim rate, i.e. the 
prevalence rate, in a lifetime perspective. In total, 46 % in the German 
sample compared to 41 % in the Hungarian have been a victim of a crime 
during their lifetime up to the time of the survey. This shift towards a higher 
burden of crime victimization in a lifelong perspective in the German sample 
increased in magnitude when a differentiation with regard to reference 
period was made (see Table 2). 

Table 2: Victims of crime according to different reference periods 

Baranya/ Baden-
Hungary Wurttemberg/ 

FRG 
Victims in 1981 only (first time ever) 12.7% 7.4% 

Victims in 1981 and previously 10.4% 12.8% 

Victims only previous to 1981 18.0% 25.6% 

Total victims in 1981 23.1% 20.2% 

Total victims previous to 1981 28.4% 38.6% 

Total victims during lifetime 41.1% 45.8% 

When asked as to victimizations prior to the one year reference period, 
i.e. the year previous to the time of the execution of the survey, the 
proportion of victims in the Hungarian sample totalled 28 %, whereas the 
corresponding German group totalled 39 % of the sample. Further, an even 
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more differentiated classification supports the result through its divergence 
as to size of the groups of former victims. Those respondents who had been 
victimized exclusively previous to the reference period constituted 18 % in 
Hungary and 26 % in Germany. Put in another way: Whereas the victim 
rates for 1981, irrespective of previous victimizations, were 23% and 20%, 
those victimized in the reference period for the first time in their life 
constitute 13 % and 7 % in Hungary and Germany, respectively (Ar-
nold & Korinek 1985). 

Victimization Rates and Crime Development 

The results in Baranya/Hungary with regard to victimizations could be 
seen as an indication of an increasing crime rate prior to the time of the 
survey, a result which was later supported by the official statistics of the 
years following the survey. Such an early supposition was confirmed espe-
cially with regard to (non-violent and violent) property offences, such as 
theft, burglary or robbery which, at least as regards to Hungarian standards, 
increased significantly through the 1980s up to now, so that criminal 
prosecution authorities as well as politicians have likewise been alarmed. 
To quote Vigh (1987, p. 157): " ... a significant rise in crime began in the 
early 1980's". Already previously, also Vigh (1984, p. 219) made reference 
to the "increase in crime, deterioration of public security, fear of crime" in 
Hungary. To sketch the crime development in this period according to 
official statistics: from 1979 to 1989, the crime rate, i.e., the number of 
crimes per 100,000 inhabitants, increased from 1,171 to 2,129 which equals 
82%. At the same time the proportion of crimes (vs. misdemeanours) 
increased from 28% to 40% and the clearance rate decreased from 74% to 
50%. In this view, the victim survey has had the potential of a criminal 
policy relevant (social indicator) function without any doubt.3 

A tremendous rise in crime at the beginning of the 1990s has been noted 
recently by Hungarian officials who reported an increase in criminal of-
fences of 47% (crimes 68% and misdemeanours 34%) compared to the 

3 Further, partly different, also partly contradictory descriptions and assess-
ments from inside and outside Hungary of the development of crime and 
criminal justice-related issues in Hungary through the 1980s are indicated in 
the reference list (see e.g., Csalay & Sziki, 1989; Deri 1988; Godony 1981; 
Gonczol 1984; Gyorgi & Lammich 1888; Kiraly 1985; Lammich & Nagy 
1985; Nagy 1990; R6sza 1986; Sajo 1981; Toth 1985; Vag 1991; with regard 
to a developmental overview see especially Vigh 1983; 1984; 1985; 1987; 
recently also Racz 1990; Kube & Koch 1990; Lammich 1990); with a focus 
on drug-related crime see Levai 1990. 
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Table 3: Fear of and concern about crime - different indicators 

Baranya/ Baden-
Hungary W tirttemberg/ 

FRG 

Fear of walking alone at night within 
one kilometer from home - yes 43.3% 44.4% 

Fear of walking alone at night within 
100 meters of home - yes 22.6% 17.3% 

Fear of walking alone during 
daytime at a certain place in the 
community - yes 8.4% 8.2% 

Fear of being alone at night in home 
- (at least sometimes) 45.4% 31.6% 

thereof: always 7.0% 1.0% 
most of the time 4.2% 2.0% 
sometimes 34.2% 28.5% 

Safety of residential area: not safe 3.4% 3.7% 
less safe 8.4% 5.7% 
moderate safe 36.5% 25.2% 
rather safe 34.2% 55.8% 
very safe 17.5% 9.5% 

Community crime problem -
past 3 years: better 14,7% 4.7% 

about the same 58.6% 63.3% 
worse 26.7% 32.0% 

National crime problem -
past 3 years: better 11.1% 2.4% 

about the same 32.0% 16.1% 
worse 57.0% 81.5% 

Community crime problem -
future 3 years: better 25.9% 3.8% 

about the same 58.3% 60.3% 
worse 15.8% 35.9% 

National crime problem -
future 3 years: better 29.3% 3.0% 

about the same 39.5% 17.6% 
worse 31.1% 79.3% 
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previous year (Magyar Nemzet, 29.12.1990, quoted in Recht in Ost und West 
1991, 35, p.83). More or less similar developments in this period of 
transition and change are reported for other (former or actual socialist) 
countries in eastern Europe (van den Berg 1987; Bienkowska 1991; Kube 
& Koch 1990), even for the Soviet Union (Ivanov 1991). 

Fear of Crime and Related Issues 

Another important research topic of the study has been fear of, and 
concern about, crime as consequences of victimization and crime. To 
mention but one major result: Whereas a common measure of fear of crime, 
namely, being afraid to walk alone at night in one's neighborhood, showed 
a similar picture in both countries corresponding to the victimization rates, 
results based on alternative fear indicators as well as those measures indi-
cating worry and concern about crime differed to some extent (see Table 3). 

For example, asked about their victimization expectations, i.e., asking the 
respondents if they felt that they might become a victim of crime within the 
next year, a result emerged which showed a picture more favourable to the 
Hungarian situation compared to the German (see Table 4). 

Table 4: Victimization expectations during the next 12 months according to 
offences (1981) 

Baden-Wiirttemberg/ Baranya/Hungary 
FRG 

burglary 15.3% 5.8% 

motor vehicle theft 20.8% 6.9% 

other theft 16.8% 12.6% 

robbery 6.4% 1.6% 

assault with weapon 6.5% 0.9% 

assault with body 11.1% 5.1% 

rape 5.2% 2.9% 

vandalism 23.2% 7.6% 

other offences 2.1% 0.2% 

total* 37.2% 25.4% 

• multiple responses 
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In total, i.e. averaged over all offence categories, a only quarter of the 
Hungarian sample (25 % ) as opposed to more than a third in the German 
(37 % ) are plagued with victimization expectations with regard to various 
offences. (This result would be less surprising according to a prognosis 
based only on the official data mentioned.) Detailed analysis differentiating 
according to offence type supported the overall result. It is supposed, that 
this result points to the considerable burden caused by crime through indirect 
victimization within the German society. This interpretation was based on 
assumptions with regard to effects of vicarious victimization, especially 
media influences and knowledge of crime victims. A basic assessment with 
regard to this result has been, that the Hungarians' perception of the threat 
of real crime based on the comparison of recent victimization rates and 
expected victimizations was somewhat closer in accordance with reality than 
those of the German respondents (compare Table 4 and Table 1 with regard 
to the totals as well as the single offences). More precisely, this holds true 
for the cognitive aspect of the fear of crime complex whereas there is less 
difference with regard to the emotional aspect, indicated by common fear 
of crime indicators (see again Table 3; cf. Arnold 1986; Arnold, 
Teske & Korinek 1988). 

Attitudes towards Criminal Justice Issues 

A third focus of the research was attitudes of the public, for example, 
towards the criminal justice system, i.e., the police, the courts and the 
prisons respectively (see Table 5). 

Table 5: Evaluation of the criminal justice system - Proportion of respondents 
giving positive judgement 

Baden-Wurttemberg/ Baranya/Hungary 
FRG 

local police 40.6% 28.8% 

courts 48.4% 42.4% 

prisons 16.2% 18.9% 

To summarize a few of results: respondents of both nations were in 
agreement as to their critical view of the effectiveness of the prison system 
in rehabilitating offenders, the Germans being even somewhat more scepti-
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cal. There was a greater distinction in the evaluation in the respective 
samples with regard to the police and the courts. In contrast to the prisons, 
the work of the courts was evaluated more favourably. The result was even 
more favourable among the Germans. The ratings for the job done by the 
police in the community is somewhat in between, i.e. above those for the 
prisons and below those for the courts, but diverging in the respective 
nations, Hungarians being more sceptical. The latter may be another reason 
why the reporting rate in Hungary, as already mentioned above, is lower 
compared to Germany (Arnold 1986; Arnold, Teske & Korinek 1988). 

The critical attitude of Hungarians towards their police is not simply an 
expression of (relatively) lower punitiveness compared to the Germans. It 
can be supposed that it is more a traditionally and historically developed 
criticism of the holder and machinery of power and their immediate execu-
tive bodies in this society. 

Other crime policy-related items included in the questionnaire, e.g. on 
capital punishment, probation/parole etc., suggest a cautious and guarded 
interpretation with regard to punitiveness in the respective nations. For 
example, the issue of the importance of different functions served by 
prisons, which were also indicators of the purposes of sanctions supported 
by the respondents, vividly showed that the results as to punitiveness are 
somewhat manifold (see Table 6). 

Respondents in both nations attached the most importance to rehabilita-
tion as a main prison function. The other, more repressive and punitive 
aspects (of the purposes of sanctions) were mentioned as being important 
too, although to a lesser extent. The two samples correspond as to the rated 
prison functions most closely with regard to punishment and differed to a 
greater extent in relation to incapacitation, i.e. isolating criminals from 
society, and, secondly, deterrence, i.e. to serve as an example to keep people 
from committing crimes. No easy conclusion can be reached with regard to 
punitiveness in the respective nations from this data. On the one hand, 
Hungarians regard punishment and deterrence as less important than Ger-
mans, i.e. are less punitive in this perspective, and on the other hand they 
support incapacitation rather strongly and are also comparatively less in 
favour of rehabilitation. Although Germans may be as punitive as Hungar-
ians, the latter seem to be more sceptical with regard to the influence that 
may be put by the criminal justice system upon the actual and potential 
offender. 
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Tab.6: Importance of different prison functions 

Baranya/ Baden-
Hungary Wurttemberg/ 

FRG 
Rehabilitation 

very important 81.9% 89.5% 
somewhat important 16.9% 9.5% 
not important 1.2% 1.0% 

Punishment 

very important 61.9% 65.0% 
somewhat important 34.9% 30.3% 
not important 3.3% 4.7% 

Deterrence1 

very important 59.3% 69.8% 
somehat important 30.6% 22.0% 
not important 10.1% 8.2% 

Incapacitation2 

very important 55.9% 37.2% 
somewhat important 29.0% 39.0% 
not important 15.0% 23.8% 

1To serve as an example to keep people from committing crimes 

2Keeping criminals away from the society 
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3. Attitudes towards Restitution in Comparison 

3.1 Method 

A second survey conducted by the Hungarian author as a partial replica-
tion of study carried out in Hamburg/FRG in 1984 therefore had a compara-
tive perspective, too (Sessar et al. 1986). The comparative aspect of this 
study focused on the public attitude towards restitution and their willingness 
to replace criminal proceedings and punishment by private conflict resolu-
tion (with or without the assistance of a mediator). The concepts of com-
pensation, restitution or victim-offender reconciliation are rather new issues 
under discussion in the Hungarian scientific community, i.e. the legal 
experts, even less well known among the public (Saj6 1987). In addition to 
this new topic, data on victimization and feelings of safety as well as various 
attitudinal aspects related to crime and criminal justice have been gathered 
again. 

Three different samples have been drawn in the area of Pees. First, a 
systematic random sample of the general population has been drawn at the 
local registration office for residents. The size of this sample was N = 1,700. 
A second sample was drawn from a frame won of officially known and 
registered victims of crime, i.e. citizens who as victims have reported an 
offence during the previous year. The size of this group was N = 500. And 
a third group added was a sample of law students, the size of which was 
N = 100. As in the earlier study reported above, data collection was done 
again by means of a mail survey. The response rates in this new study have 
been' to some extent less satisfactory than before, although not lower than 
in the respective German study (Korinek 1990). In Hamburg, the sample 
size was N = 4,400 and the adjusted return rate 44 % (Sessar et al. 1986). 
In detail, the response rates for the Pees studies have been 54 %, 38 % and 
53 %, respectively. Interestingly, the sample of known victims had the 
lowest response rate. 
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3.2. Results 

Punitiveness: Acceptance of Reconciliation vs. Preference of 
Punishment 

One focus of the study was the acceptance of restitution or reconciliation 
in addition to or instead of a punishment, as has been already mentioned. 
With the intention of measuring this acceptance, the survey instrument 
included descriptions of 14 hypothetical offences with a varying degree of 
seriousness and a corresponding response category which proposed 5 
possible forms of reaction to the crimes. These alternatives formed a scale 
which had an ascending degree of punitiveness or, put in another way, a 
scale of descending acceptance of restitution or reconciliation. The options 
to be chosen with regard to punishment or restitution as possible responses 
or reactions to the criminal situations described in the questionnaire, were 
as follows: 

A. Private agreement of victim and offender on restitution or reconcilia-
tion (help of a mediator possible) 

B. Victim-offender agreement on restitution/reconciliation mediated by 
an officially appointed person 

C. Victim-offender agreement on restitution initiated by the criminal 
justice system and supervised by an official 

D. Punishiment to be mitigated or dispensed with after provision of 
restitution 

E. Punishment without consideration of restitution being provided 

As a general result, the respondents in Pees seemed to be more punitive 
than those in Hamburg. Averaged over all 14 cases (crime situations), more 
than half (55 % ) in Pees preferred a penal sanction, i.e. punishment, com-
pared to less than half in Hamburg (40 %), where the majority accepted 
restitution instead of punishment (see Table 7). As can be shown, the 
difference is largest for the harshest reaction. Overall, 36 % of the Hungar-
ian respondents preferred the offender to be punished, even if he provided 
restitution for the victim. In addition, in their view, the punishment should 
not be reduced or dispensed with. In the German sample only 21 %, on 
average, preferred this reaction. Differentiated according to the specific 
crime cases, the discrepancy and divergence is even greater in favour of a 
demand for harsher punishment in the Hungarian sample (Korinek 1990; 
Boers & Sessar 1991). 
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Another result to be mentioned, was that personal victimization ex-
perience was of relatively minor significance with regard to punitiveness in 
Pees as well as in Hamburg. Victims as opposed to the general population, 
especially non-victims, showed hardly any distinction in their acceptance of 
restitution (see also Saj6 1987 with comparable results.) Over all cases, the 
responses of both groups, victims and non-victims, were rather similar. 

To report a final result with regard to the punitiveness in the attitudes of 
the Hungarian public: Respondents were asked as to their general attitudes 
towards crime and crimnality, to choose among 5 alternatives the one which 
came closest to their own attitude. The following result emerged: 46 % of 
the respondents favoured "punishment with greater harshness" and another 
16 % "punishment even if' there was no specific or general deterrent effect, 
i.e. "crime will not be reduced" through sanctioning. A more moderate view 
which supported "tolerance towards a strict societal control by the re-
sponsible authorities of the criminal justice body" was taken up by 12 % of 
the sample. Further 23 % of the respondents favoured "reasonable rehabil-
itation of offenders" and 4 % decided upon an "acceptance of crime as a 
drawback to societal development". 

Criminal Victimization 

Although not a major issue, the measurement of the prevalence of 
victimization in the sample was of interest again in this survey, e.g. with 
regard to punitiveness as has been mentioned above. Asked about the most 
severe victimization ever suffered, 57 % reported having been a victim of 
crime before. Victimizations most often reported were in the category of 
theft (17 % - not including burglary) and vandalism (14 %), a large part of 
both were related to cars and bicycles. Damaging a car or bicycle was the 
single offence most often named (12 %), followed by simple theft (9 %) 
and burglary (5 %). Crimes of violence, such as assault and attacks (8 %) 
or theft with force and robbery (2 % ) as well as sexual crimes, such as rape 
and sexual molestation (2 % ) were reported to a lesser extent. White-collar 
crimes (5 %) and other offences (2 %) made up the rest (see also for the 
victimization rates in Budapest Saj6 1989). 

Reporting of Crime Victimization 

With regard to reporting of these victimizations, 55 % of the victims did 
not notify the police, 38 % of the victims reported the offence and another 
7 % were reported by someone else. Within offence categories, the non-re-
porting rate differed considerably between a robbery (14 %) and burglary 
(19 %) on one side, and "indecent assault (touching)" (100 %) on the other 
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side. The rates of non-reporting for some of the other offences were as 
follows: completed or attempted rape, 43 % and 60 % respectively, simple 
assault and assault with a weapon 57 % and 37 % respectively, simple theft 
and bicycle theft 56 % and 41 % respectively, vandalism and damaging of 
a car or bicycle 65 % and 72 % respectively. 

Fear of Crime and Related Issues 

Finally, data on feelings of insecurity and the perceived likelihood of 
victimization have been gathered as a necessary and significant complemen-
tary part of the victimization data have been, too. Respondents had to 
evaluate safety in the streets nowadays compared to the past. The majority 
( 44 % ) did not recognize any difference between the past and the present, 
while another large group (39 % ) regarded the past as being safer than today, 
in contrast to about a sixth (17 %) who assessed the past as less safe than 
today. Accordingly, three quarters (75 %) of the respondents felt rather or 
very secure after dark (46 % and 28 %, respectively), a quarter felt some-
what or very insecure (18 % and 8 %, respectively). 

Asked about the perceived likelihood of becoming a victim in the neigh-
borhood, "less likely" was the response most often named, in the case of 
robbery (59 %), theft (53 %), assault (50 %), threat (43 %) and sexual 
molestation (43 %) and "unlikely" for rape (73 %) and murder (68 %). To 
mention for comparative: The most frequent response category chosen in 
regard to traffic accidents was "less likely" (54 %). 

Vicarious Victimization 

Knowledge of victims of crime, because of its significance in relation to 
fear of crime, was another issue in the survey. The respondents had to 
answer a question about victims of crimes among their acquaintances. The 
majority reported knowing a victim of theft (46 %) and a surprising high 
number (43 %) named a victim of sexual molestation among the acquain-
tances. The figures were lower (and respectively equal) for robbery, assault 
and traffic accidents (18 % each) as well as rape and murder (3 % each). 

As a final (statistical) test showed that there is quite a significant relation-
ship between the perceived likelihood of becoming a victim and knowing a 
victim of crime which yields notable correlation (association) coefficients 
with regard to threat (of violence), sexual molestations, and theft (.41, .38, 
.38, respectively), pointing to the relevance of vicarious victimization for 
the genesis of fear of crime. The relationship (according to Pearson's 
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Contingency Coefficient) was weakest for murder (.12) and somewhat in 
between for robbery and assault (.28, each) as well as rape and traffic 
accidents (.24, each; all values highly significant; p< .001; df = 3). 

4. Summary 

It was the intention of this article to report on some of the results of two 
surveys which were carried out in Hungary in the last decade focusing on 
victim-related issues, one of which was the first large-scale victim survey 
in a (former) socialist country. 

The empirical data presented has been a selection but representative of 
the whole. Large parts of the empirical data presented have been compara-
tive in nature. 

To name but a few significant results: The victimization rate in Hungary 
was higher than expected according to national as well as international 
views. The extent of unreported crime seemed to be considerable especially 
with regard to minor offences. This result was in contrast to expectations of 
representatives and advocates of the former socialist ideology, although it 
was supported largely by the crime development in the years following the 
survey. According to our data, the victimizations in the Hungarian sample 
have been to some degree less serious in nature as are the consequences of 
these crimes, speaking in terms of fear of crime. The burden of crime in the 
Hungary was therefore expected to be somewhat lower compared to other 
western European countries, although signs of alarm and indicators of a 
critical development could be detected. 

With regard to their criminal justice related attitudes, the Hungarians 
seem to be rather punitive and oriented toward traditional values. But the 
rapid change currently going on in this society in transition, will have its 
influence and impact, as further research will have to prove. To finish with 
a last example which has a victimological implication itself: At the end of 
1990, the Hungarian constitutional court declared capital punishment to be 
unconstitutional and repealed the corresponding provisions in the Hungarian 
penal code (MK N r. 107 /1990; Magyar N emzet, 25.10.1990, quoted in Recht 
in Ost und West 1991, 35, p. 20 et seq). 
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1. Survey 

The study presented here records the v1ct1m1zation and incidence of 
delinquency of law students in the Federal Republic of Germany (Munster), 
Austria (Graz) and Switzerland (Zurich). Offender and victim questionnaires 
were combined in order to analyze the connections between the incidence 
of delinquency and both criminal and non-criminal victim situations which 
could be interpreted in the sense of the lifestyle concept (for details see 
Gottfredson 1981). With respect to criminally relevant victimization, we 
also recorded the reporting practices and the motives for reporting and 
non-reporting (see van Dijk, Mayhew & Killias 1990). Official registration 
and sanctioning of offender behavior were recorded, in order to be able to 
assess the extent of unreported crime. 

We started from the hypothesis that delinquent behavior and victim 
situations are widely distributed amongst law students in the field of petty 
crime and that a high percentage of law students have been both victim and 
also offender within the course of the twelve month period covered by the 
survey (see the earlier research carried out in the Federal Republic of 
Germany by Stephan 1976; Vil/mow & Stephan 1983). If one can assume 
that minor offenses are ubiquitous, it appears that the official registration is 
rather the exception to the rule. It was assumed that a comparison of the 
three countries examined would yield no noteworthy distinctions in view of 
the homogenous sample groups (law students in their first few semesters of 
study at the university). 

International comparative victim studies have been carried out in Ger-
many since the mid 70's - admittedly with greater and/or more repre-
sentative population samples (see Stephan 1976; Teske & Arnold 1982; 
Arnold & Korinek 1985; Arnold 1986; Arnold & Teske 1988; Arnold, Teske 
& Korinek 1988; Arnold 1991). We had only modest expectations of the 
study, as it includes only variables directly related to the incidence of 
delinquency and victimization. This limited approach is due to the fact that 
the origin of the project goes back to lectures held by the authors teaching 
at universities in the various countries in the winter term 1990/91. 

2. Methods, Sample and Period of Research 

A written survey was chosen as the research tool; the research was carried 
out in November/December 1990 as part of first semester lectures on 
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criminology and criminal law. The samples are therefore particularly homo-
genous. The students were almost all 19 or 20 years old. The number of 
students questioned totalled 273 (FRG) students in Munster, 485 students in 
Graz (Austria) and 171 students in Zurich (Switzerland). The number of 
students who refused to take part could not be established precisely. The 
figures were, however, minimal in the FRG and in Austria. The data from 
Switzerland, where two thirds of the students questioned did not return the 
questionnaire, can be ~ssessed differently. It is to be assumed that current 
discussions on data protection in Switzerland contributed to the number of 
students who refused to take part. The results from Zurich should hence be 
interpreted with a certain caution. Some of the statements or representations 
in this paper are therefore restricted to data from Munster and Graz. 

The proportion of women in the three samples examined is relatively 
similar, constituting 52.8 % in Munster, 49.5 % in Graz and 55.6 % in 
Zurich. 

Regarding the victim survey, the questionnaire included the following 
ten offenses: 1. theft, 2. burglary, 3. damage to property, 4. fraud and 
similar offenses, 5. threat of physical violence or coercion, 6. minor physical 
injury, 7. serious physical injury (resulting in medical treatment), 
8. robbery, attempted robbery, 9. sexual harassment and 10. sexual coer-
cion, (attempted) rape. The students were also asked to indicate the 
frequency of victimization within the last twelve months with respect to all 
offenses. The following ten offenses were recorded in relation to the 
incidence of delinquency: 1. theft (with a differenti1ttion as concerns sho-
plifting); 2. fraud or similar offenses; 3. travelling without a ticket; 4. prop-
erty damage; 5. drunken driving (1.3 pro mille in the FRG); 6. threat of 
physical violence or coercion; 7. intentional physical injury; 8. robbery, 
extortion; 9. sexual harassment and 10. sexual coercion, (attempted) rape. 
The first seven offenses were examined with respect to frequency. The 
respondents, moreover, were asked generally whether they have ever com-
mitted one of these offenses (not only in the last 12 months). 

3. Findings on Victimization and Rate of Delinquency -
an Overview 

3.1 Overall Rate 

Focussing on the victimization data first, we note that there is a surpris-
ing difference between the three countries when comparing the results 
within the international framework. No less than 56.0 % of students in 
Munster had been a victim of at least one of the ten offenses under 
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examination within the last 12 months. The percentage in Zurich (42.1 %) 
was clearly lower and the percentage of students victimized in Graz 
(28.5 %) was only half that in Munster. These differences remain even when 
differentiating according to sex. 62.8 % of the male students in Munster had 
been victimized, 44.7 % in Zurich and only 32.5 % in Graz. The corre-
sponding figures for women were a bit lower and amounted to respectively 
50.0 %, 40.0 % and 23.8 % (see diagram 1). 

The three countries also exhibit surprisingly clear differences as concerns 
the incidence of delinquency, with, however, a reversed tendency in 
comparison with the victimization data. The Graz students are affected most 
(total percentage 64.2 %), the Munster students least (49.8 %), (Zurich: 
60.2 %, see diagram 2). When comparing all offenses in Graz with Munster, 
however, we note that the increased rate of delinquency may be attributed 
exclusively to the offense of travelling without a ticket. Leaving out of 
account this "everyman's" offense, which can only be prosecuted in Austria 
if a person has actually been deceived (i.e., as a rule it is not punishable),the 
crime rates in Munster and Graz become practically identical 
(29.3 %:30.7 %, see diagram 2). This similarity persists when differentiat-
ing the data according to sex (men: 42.6 %:40.6 %; women: 
17.4 %:20.5 %). 

The data on the self-reported delinquency rate correspond with the 
increased victimization rate of male students. 49.5 % of German students, 
60.2 % of Swiss and 64.2 % of Austrian students admitted having com-
mitted at least one of the ten offenses covered by the questionnaire. The 
male groups examined exhibited a higher rate of crime in Munster and 
Zurich (56.6 % and 65.8 % respectively) than the female groups (43.1 % 
and 55.8 %, respectively), whereas, on the whole, no differences were 
established for the Austrian sample as concerns the delinquency rate of men 
and women (64.3 %:64.0 %, see diagram 2). 

Leaving the offense of travelling without a ticket out of consideration, 
however, we note that, as expected, there are clear differences, i.e., an 
increased delinquency rate of male students, with male students in Munster 
being twice as highly affected (42.6 %) as opposed to female students 
(17.4 % ). There are also considerable differences in Austria 
(40.6 %:20.5 %). 

3.2 City-Country-Differentials 

In the study reported here the students in Munster and Graz could be 
differentiated according to regional background relative to the period sur-
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veyed. The city-country-differential confirmed the results of earlier studies 
based on official statistics and on research on unreported crime, according 
to which there is a higher crime rate in larger cities (more than 100,000 
inhabitants) as opposed to medium-size towns (20,000 - 100,000 inhabi-
tants) and small towns (up to 20,000 inhabitants). The city-country-differ-
ential in the FRG, namely a decline of 62.3 % to up to 47.1 % was 
particularly noticeable, whereas the differences in Austria are not as ob-
vious, namely 32.0 % and 24.3 % (see diagram 3). 

The city-country-differential was also confirmed for students from Miln-
ster and Graz with regard to the crime rate. Those students who had lived 
in a community with up to 20,000 inhabitants, exhibited the lowest crime 
rate (45.1 % in Milnster; 48.6 % in Graz). However, the increase in the 
crime rate in larger communities remains relatively small and there are no 
striking differences with respect to communities with more than both 20,000 
and 100,000 inhabitants (see diagram 4). Leaving travelling without a ticket 
out of consideration once again, the increased rate in larger communities 
and cities remains the same (the students concerned were resident in 
Milnster and Graz). Whereas the offense of travelling without a ticket 
appears to be relatively independent of the size of the community, the 
expected city-country-differential applies to the "classical" crimes (if not 
particularly obvious, significant in any event, see diagram 4). 

4. Rates of Victimization in Relation to Specific Off enses 

Differentiating the data on victimization according to the nature of the 
offense we notice that the increased rate in Munster results mainly from 
property offenses, whereas the Swiss students were slightly more affected 
by violent crimes on the whole, namely, physical injury, robbery and/or 
sexual offenses (11.7 % as opposed to 8.8 % in Munster and 6.4 % in Graz). 
Taking all property offenses together, the victimization rate was highest in 
Munster (45.1 %), followed by Zurich (35.7 %) and Graz (24.5 %). Other 
types of victimization in connection with traffic accidents or other accidents 
(e.g., at home or while participating in sport) are also of interest. In the FRG, 
once again, there is a clearly higher rate of victimization (19 .0 % ) in relation 
to traffic accidents and even (28.2 % ) in relation to other accidents in 
comparison with Austria (16.5 % and 22.0 % respectively) and most of all 
Switzerland (10.1 % and 13.9 % respectively, see diagram 5). In Milnster, 
in contrast to Graz and Zilrich, not only are the risks of becoming a victim 
of a crime clearly higher, but so also is the general risk to life with respect 
to accidents. Differentiating the students in Munster and Graz according to 
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sex we obtain the following picture: Throughout, the rate of property 
offenses committed by men as opposed to women on the one hand, and that 
of students in Munster as opposed to students in Graz on the other hand, is 
clearly higher (see diagram 6). The same applies to the offenses of threat of 
physical violence and coercion (where the Graz students appeared not to be 
particularly affected). There are some exceptions in relation to violent 
offenses and accidents outside the criminal context. Women in Munster and 
Graz appear to be equally affected by violent offenses on the whole 
(6.9 %7.5 %), whereas the differences exhibited by male students (with an 
increased rate in Munster, namely, 10.9 %:4.9 %) remain unchanged. There 
are but few noticeable differences between men and women in Munster with 
respect to traffic accidents (22.7 %:18.4 %). In addition, the male students 
hardly differ from the population in Graz in respect of such offenses 
(22.7 %:21.0 %). The same applies to female students in relation to other 
accidents (23.0 %:21.2 %, see diagram 6). The habits (for example involve-
ment in traffic, sports activities etc.) appear to be similar in this area, both 
from city to city and in relation to sex, a fact which results in similar 
victimization rates. 

Diagram 7 shows a further differentiation according to offenses, namely 
property offenses and threat/coercion. A comparison of the three countries 
reveals interesting regional peculiarities. The Swiss students (26.3 %) 
proved to have the highest risk of victimization as concerns theft (Munster: 
22.7 % and Graz merely 11.3 % ). In contrast, there is a particularly high 
risk in Munster (28.2 %) in comparison to Graz (15.9 %) and Zurich 
(12. 9 % ) of becoming victim of a property offense. As expected, the risk of 
falling prey to the crime of burglary is considerably lower. 10 of the Munster 
students (= 3.7 %), 8 of the Zurich students (= 4.7 %) and only 3 students 
in Graz ( = 0.6 % ) stated that they had been a victim of one of those crimes 
within the last twelve months. The rate of victimization is similarly low in 
relation to fraud or similar offenses (Munster 3.3 %, Graz 1.6 %, Zurich 
0.6 % ), whereas there is a very much higher rate of crime in relation to 
threat of physical violence and coercion in Munster (18.3 % ) as opposed to 
Graz (3.1 %) and Zurich (1.2 %), (see diagram 7). 

The differentiation according to sex with respect to property offenses, as 
shown in diagram 8, reveals a particular peculiarity for Graz in so far as the 
figures relating to men and women who had been the victim of a theft are 
evenly distributed with 11.1 %:11.3 % (the same tendency applies fraud in 
Munster and Graz, the absolute number of cases, however, being verly low), 
whereas men are clearly affected more often than women throughout. 

Considering victimization in connection with violent crimes (see dia-
gram 9) we can say, albeit with general reservations, that we are here 
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dealing with very rare events, which, as expected due to the size of the 
samples studied, scarcely allow a quantitative comparison. This applies 
particularly to the few isolated cases of victimization involving physical 
injury, robbery or serious sexual offenses (attempted or completed rape). 
We notice that the students in Munster tend to be subject to minor physical 
injuries (4.8 %) more often than those in Graz (3.5 %) and Zurich (1.8 %), 
whereas the order seems to be reversed with respect to sexual harassment, 
namely 5.8 % in Zurich, 3.5 % in Graz and only 2.9 % in Munster. Because 
of the small number of cases reported,, an interpretation of these figures is 
somewhat problematic, as the data from Zurich are possibly distorted on 
account of the high number of refusals to participate in the survey. In this 
connection, the high rate of sexual harassment is all the more astounding, 
as we can assume this offense to be overrepresented among those who did 
not participate. 

Differentiating the rates of victimization pertaining to violent crimes 
according to sex allows scarcely any interpretation either, because of the 
small absolute figures. It is clear, however, that in Munster, where the 
victimization rate concerning minor physical injuries was significantly 
higher, the victims of such offences were almost exclusively male, whereas 
the reverse appears to apply to sexual harassment of female students (in 
Munster and Graz) who, as expected, were particularly affected (see dia-
gram 10). 

5. Reporting Practices and the Victims' Motives 

It is an established finding of victimological research that above all in the 
domain of petty offenses only a small proportion of offenses observed is 
actually reported to the authorities (see Reuband 1981, p. 213 et seq.; 
summary in Kaiser 1985, p. 25 et seq.; 1988, 483 et seq.). This also applies 
to the sample researched in Munster and Graz. Only 37.1 % and 42.3 % 
respectively of students who had had something stolen from them had 
reported the crime (see diagram 11). The same applies to victimization 
involving property damage and fraud, of which only a fraction 
(28.6 %:32.4 %; and 33.3 %: no cases in Graz, respectively) was brought 
to the attention of the prosecuting authorities. Victims of the few cases of 
burglary reacted quite differently: 8 of the 10 victims in Munster and all 3 
in Graz reported the crime. As the sample contained only isolated reports 
of serious violent crimes (physical injury and robbery), hardly any inter-
pretation is possible in this respect. 

Next we examined the reasons for reporting or non-reporting crimes. 59 
victims in Munster and 61 in Graz had made a report. Focusing first on the 
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main grounds for reporting (those declared to be most important) we notice 
that the students in Munster and Graz con-espond clearly in their emphasis 
on insurance requirements as the decisive factor. 54.2 % of students in 
Munster and 59.0 % in Graz admitted having reported a crime in order to 
be able to receive benefits from private property insurances (see dia-
gram 12). 13.6 % and 14.8 % respectively of victims reported that other 
compensation benefits had taken priority. A general request for help from 
the police was also fairly significant in individual cases (5.2 % and 9.8 % 
respectively). In only 18.6 % of cases in Munster and 11.5 % of the reports 
in Graz, was priority given to securing the punishment or prosecution of the 
offender. This result corresponds with recent studies conducted in (the 
former) West Germany, according to which the interest in obtaining com-
pensation played an important role particularly in relation to property 
offenses, whereas the tendency towards punishment appears to be quite 
limited (see for example Sessar et al. 1986; Voj3 1989; Boers & Sessar 
1991). Considering the reasons for reporting in relation to the number of 
entries as depicted in diagram 13 (without regard to import and including 
the respective multiple entries) this picture holds true. Almost three quarters 
of all reports (71.2 % and 73.8 % respectively) involve also insurance 
requirements and more than one third of reports (35.6 % and 39.3 % in 
Graz) involve other compensatory interests. However, requests for help from 
the police play at least a secondary role in every third case (33.9 % and 
29.5 % respectively). Interest in the offender being punished proves to be a 
significant factor along with others in no less than 59 .3 % of cases in 
Milmster and 45.9 % of cases in Graz. One cannot completely negate a 
certain desire on the part of the victim to see punishment meted out, even 
if this appears to be mostly secondary to compensation from private property 
insurance companies or the offender. 

The tendencies not to file a complaint, as observed in earlier research into 
victimization, were also confirmed in our study. In this respect too, the wide 
congruence between students in Munster and Graz is striking. 86 students 
in Milnster and 79 in Graz refrained from filing a complaint. As expected 
(and in accordance with earlier research carried out, see for example 
Rosel/en 1980; Arnold 1986; Voj3 1989; summary in Kaiser 1988, p. 483 et 
seq.) the analysis of the primary reasons for not reporting a crime proved 
the insignificance of the damage suffered to be dominant (54.6 % in Miln-
ster, 51.9 % in Graz, see diagram 14). The perception that the chance of 
success of such a report is limited, also seems to be of importance (29.1 % 
in Miinster, 22.8 % in Graz as most important motive). Consideration for 
the offender (e.g., where social relationships exist) as a reason for not 
reporting the crime was only occasionally of significance in Munster (3.5 %) 
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and slightly more so in Graz (17.7 %), whereas fear of police questioning 
was very rarely a decisive factor for refraining from making a report 
(Munster 5.8 % and Graz 2.5 % ). 

Focusing on the reasons for not reporting a crime (independent of their 
import) in relation to the number of entries, the dominance both of the 
victims' lack of confidence concerning a successful outcome and of the 
insignificance of the damage suffered becomes quite clear. Such motives 
were cited in more than one half to two thirds of cases (see diagram 15), 
whereas consideration for the offender or fear of the police questioning 
played a subordinate role. 

On the whole, the findings in relation to frequency of reporting and 
motivation already established in previous victimology research (see for 
example Pudel 1978, p. 205 et seq.; Rosellen 1980; Heinz 1985, p. 27 et 
seq.; Engelhard 1990, p. 404 et seq.; summary in Kaiser 1988, p. 485 et 
seq.) were confirmed by both the German and Austrian samples. 

6. Incidence of Crime in Relation to Specific Off enses 

The generally high incidence of crime in Munster (49.8 %), Zurich 
(60.2 %) and even Graz (64.2) can be relativized if one considers the 
individual offenses. More than three quarters of these offenses observed 
within the last 12 months fall into the category of travelling without a ticket. 
No less than 32.2 % of students in Munster, 49.4 % in Zurich and 53.2 % 
in Graz admitted having travelled without a ticket in the last year. Drunken 
driving also appears to be fairly widespread. Every 10th student in Munster 
(9.9 %) and almost every 4th student in Zurich and Graz (24.7 % and 
22.5 % respectively) admitted having driven under the influence of alcohol 
at least once. It must be noted that this behavior is not necessarily punishable 
in Graz, as drunken driving which does not cause any bodily injury is merely 
prosecuted as an administrative infringement. The students in Munster were 
asked to make a self-assessment concerning driving with a blood alcohol 
concentration of more than 1.3 pro mille (the criminally relevant limit as 
per§ 316 German Penal Code). The mere regulatory offense of driving with 
a blood alcohol level of more than 0.8 pro mille was hence expressly left 
out of consideration. The rates in Graz and Zurich were more than twice as 
high, possibly as a result of the varying legal positions. It is also conceivable 
that the social condemnation of drunken driving is lower in Austria because 
of its being classified merely as an administrative offense (from 0.8 promille 
upward), thus leading to an increased readiness to practice and admit such 
behavior. 
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A comparison with the survey carried out in the early 70s by Schwind 
and Eger, where 290 law students in Gottingen were questioned, seems of 
interest. No less than 60.7 % admitted having driven in a drunken state (see 
Schwind & Eger 1973). There is clearly less tolerance of such behavior 
today than 20 years ago. The Gottingen questionnaire also reveals a higher 
rate at the beginning of the 70ies as concerns other comparable offenses in 
comparison with the research reported here. 19.3 % more students admitted 
then having committed shoplifting, 12.4 % other thefts. The overall theft 
rate in the study reported here was 11.4 % in Munster, with the rate of 
shoplifting amounting to a mere 2.6 %. The theft rate in Zurich and in Graz 
was even lower (5.3 and 5.4 % respectively), with the percentage of 
shoplifting relative to theft on the whole constituting more than 80 % of the 
property offenses admitted. In contrast, in Miinster, more than 80 % theft 
cases concerned cases other than shoplifting. Theft of bicycles is possibly 
of particular importance. Miinster is the city in the Federal Republic of 
Germany, with the highest "bicycle density". 

The students in Miinster (in comparison to Ziirich and Graz) consistently 
achieve the highest crime rate in relation to property offenses, fraud and 
others (threat of physical violence and coercion), (see diagram 16). 

Violent crimes against persons hardly allow any interpretation on account 
of the small number of cases reported in the questionnaire. Offenses involv-
ing physical injury reached the only rate worth mentioning with a percentage 
in Miinster (4.0 %) which clearly exceeds that in Ziirich (0.6 %) and Graz 
(1.0 %). The percentage of property offenses, sexual harassment or sexual 
coercion, and rape is somewhat under 0.5 % throughout. This was to be 
expected both on account of the size of the sample examined and the 
readiness to confess. Taking the offenses involving violence as a whole we 
notice that the rate among West German students as against students in 
Austria is clearly higher (based on offenses involving bodily injury), namely 
5.1 %:1.6 % (see diagram 17). 

The same applies to offenses committed at any time in the past, i.e., not 
merely within the preceding 12 months. The figures for the total incidence 
of crime in Miinster (70.3 %) and Graz (72.8 %) are clearly similar. This 
tendency also applies to the offense of travelling without a ticket 
(53.8 %:61.4 %), whereas Austrian students are overrepresented with re-
spect to drunken driving (24.9 %:10.6 %) as opposed to property offenses 
where they are underrepresented (20.4 %:40.7 %, see diagram 17). The 
German students are also more affected by threat of physical violence and 
coercion (7.0 %:1.0 %) and offenses involving violence against the person 
(8.1 %:2.5 %). 

Differentiating the frequency of crimes committed by German students 
according to sex we obtain the following picture (see diagram 18): 

With the exception of travelling without a ticket (31.8 %:32.6 %), crimes 
are more frequently committed by male persons throughout, in particular 
offenses involving theft (17.8 %:5.6 % with the exception of shoplifting: 



Victimization and Incidence of Delinquency 133 

3.1 %:2.1 %) and drunken driving (18.6 %:2.1 %). As expected, of the 11 
offenses of physical injury reported, 10 related to male students (for com-
parative results of a poll of students in GieBen, see Kreuzer et al. 1990, p. 12 
et seq.). 

The astonishingly equal distribution of the crime rate of male and female 
Austrian students which strikes one the first glance (see diagram 2) is based 
exclusively on the particularly high proportion of female students having 
travelled without a ticket (56.9 % as opposed to "only" 49.6 % of male 
students). The higher rate of delinquency which is to be expected of male 
students with respect to all other offenses, is also clearly visible in Graz (see 
diagram 19). 

In a further step in our analysis we evaluated the number of different 
offenses committed within the past twelve months. Only those students who 
had committed offenses in different fields (e.g., property offenses or dam-
age to property etc. in addition to travelling without a ticket) were counted 
as multiple offenders. As expected, the greater proportion of students who 
had admitted having committed an offense proved to have been delinquent 
in one category of offenses only (33.0 % in Munster, 42.5 % in Graz). Two 
different offenses were recorded in Munster by 9.9 % of students and in 
Graz by 15.3 %, whereas the commission of three or more different offenses 
(in both test samples) was admitted by only a small minority of 6.6 % in 
Munster and 5.4 % in Graz (see diagram 20). This general decrease in crime 
rate with respect to two or more offenses also remains visible when differ-
entiating the data according to sex (see diagram 21 and 22). Multiple 
offenders amongst female students are, however, even more underre-
presented (no case of three or more offenses in Munster, 2.5 % in Graz). 

In order to establish the frequency of offenses committed, we recorded 
the number of delicts committed for each individual delict category. The 
following interesting finding was established in relation to students in 
Munster and Graz. Multiple/recurrent offenders can be found most of all in 
the field of travelling without a ticket and drunken driving (see diagram 23). 
Of the delinquent students in Munster and Graz two thirds and more than 
one half, respectively, had stolen a ride at least three times (between 50 and 
100 times in individual cases) in the last twelve months. 4-5 of the 10 
students in Munster or Graz, who admitted to driving under the influence 
of liquor on at least one occasion, committed three or more such offenses 
(see diagram 23). In contrast, a comparison of single and repeated commis-
sion of crimes in the fields of property offenses, damage of property and 
violent crimes against the person reveals a linear decrease. 
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7. Official Registration of Offenders and Imposition of 
Penalties 

If one can regard the commission of crime by law students as being quite 
"normal", the official registration and penalization remain an exception 
- as established by earlier research into undetected crime (see for example 
Amelang 1971, p. 89 et seq.; Schwind & Eger 1973, p. 151 et seq.; Treiber 
1973, p. 97 et seq.; Kirchhoff 1975; Kreuzer 1975, p. 229 et seq.; Schwind 
et al. 1975; Reuband 1983, p. 199 et seq.; Vil/mow & Stephan 1983, p. 239 
et seq.; Schwind 1988, p. 943 et seq.; summary in Kaiser 1988, p. 356 et 
seq.; Schwind 1990, p. 13 et seq.). This also applies to the research reported 
here, where only 12 students in Milnster and Graz stated that they had been 
reported to the police for one of the offenses committed. 

In Munster this concerned 3 cases of shoplifting, 4 cases of damaged 
property, one case of fraud (travelling without a ticket), one case of drunken 
driving, and 3 cases of intentional physical injury. A conviction resulted 
only in a third of cases - in two of the three cases of shoplifting, in one case 
of drunken driving and in one of the three cases of intentional physical 
injury. One of the two remaining cases of intentional physical injury was 
discontinued on the ground of insignificance (§ 153 et seq. StPO, Code of 
Criminal Procedure), the other for lack of evidence (pursuant to § 170.2 
StPO). Failure to proceed on the grounds of insignificance seems to be the 
normal case as concerns damage to property (all four cases), no charge being 
preferred on this ground either in the only case of fraud. One of the three 
cases of shoplifting registered was also discontinued for this reason. The 
only case of travelling without a ticket uncovered did not proceed to court 
either (possibly because of the payment of an increased fare of 40 marks). 

The 12 cases of registered crime involving Austrian students, were 
distributed as follows: three cases of theft, two cases of shoplifting, two 
drunken driving offenses (possibly involving negligent physical injury, as 
the act itself would otherwise not constitute any criminally relevant be-
havior), and one case each each of travelling without a ticket, threat of 
physical violence or coercion, and physical injury. Unfortunately, statements 
regarding the further course of the procedure were only made in six of the 
cases. In three cases (one case of theft, one case of shoplifting and one case 
of physical injury) the proceedings were discontinued "for lack of criminal 
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nature"(§ 42 oStGB), and another case involving travelling without a ticket, 
for lack of evidence. Only one of the cases of shoplifting and one of the 
two cases of drunken driving resulted in a conviction. 

On the whole, we can see that there is an extremely low rate of people 
who have been previously convicted - both in the German and also in the 
Austrian sample. However, the fact that the questionnaire was carried out 
anonymously and that no questions were asked as to the nature of penalties 
imposed in cases where a conviction resulted, practically rules out greater 
distortions. 

8. Comment Upon the Problem of Undetected Crime in the 
Light of Data Relating to Victimization and Incidence of 
Crime 

Considering the proportion of unreported crime on the basis of our 
data on victimization we established that in Munster for every case of theft 
reported to the authorities there would be 4.1 unreported cases. The propor-
tion in respect of burglary is 1: 1.6 and in relation to property damage and 
fraud 1:4.9 and 3.7 respectively. Cases of acts of coercion very rarely 
reached the attention of the prosecuting authorities (see diagram 24) - the 
proportion of reported versus unreported cases corresponding to 1:41.5. 
With respect to violent crimes we can at best only make statements about 
physical injury, as the estimated proportions of unreported cases of both 
minor physical injury (1 :4.5) and serious physical injury (1 :4.0) are com-
parable with the figures established for property offenses. Only one of the 
three victimizations involving robbery (one of the two victims stated that he 
or she had been robbed twice within the last twelve months) had been 
reported to the police (1:2.0). As no reported case of sexual harassment was 
registered with the police, the proportion of unregistered cases cannot be 
estimated. 

In part, the proportions of unregistered cases established for the students 
in Graz deviate considerably, particularly in relation to acts of coercion 
("only" 1:7.6) and minor physical injuries (1:14.3). In general, however, the 
proportion of unregistered crime is similar to that in Munster, with a higher 
rate in relation to minor property offonses in comparison with burglary or 
offenses of violence (see diagram 24). The particularly high rate of unreg-
istered cases of sexual harassment is striking (1 :30.0). A certain caution, 
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however, is advisable with respect to this figure - equally so in relation to 
threat of physical violence in Miinster (1 :41,5). Moreover, differing assess-
ments of such situations possibly play an important role. 

Taking the data on self-reported delinquency as a measure, an immense 
field of unregistered crime emerges, in particular as concerns petty property 
offenses, travelling without a ticket and drunken driving. The risk of being 
caught stealing a ride appears to be extremely low both in Munster and Graz 
(with a proportion of no less than 1:746 and 1:2.829 respectively of 
registered cases of travelling without a ticket to undetected cases). The 
estimated proportions of undetected crimes in diagram 25 (see 7. above) 
ought not to be overinterpreted, in view of the fact that such crimes are 
registered only rarely and largely by chance (see 7. above). The results, 
however, confirm the particularly high proportion of unreported petty prop-
erty offenses as established in earlier studies involving larger samples, 
whereas perpetrators of violent crimes (in this respect we can only make 
statements about crimes involving bodily injuries) are occasionally regis-
tered. The data produced by the current study also underline the "random 
character" of punishment under criminal law. Moreover, even when we 
proceed with the utmost caution, the limited possibilities for wider applica-
tion of penal measures also become clear. If the incidence of unreported 
crime were to be dramatically reduced, the criminal prosecution system 
would very quickly reach the limits of its capacity (see Popitz 1968). From 
a preventive viewpoint, steps towards reducing the opportunity of commit-
ting crime seem more appropriate (e.g., replacement of automatic validation 
of tickets in streetcars by constant personal control) or even better (from the 
criminal-political perspective) a decriminalization of travelling without a 
ticket and of petty property offenses (restriction to civil forms of control). 

9. Connections Between Victimization and Incidence of 
Crime - Consideration in Relation to Concepts of 
Lifestyle 

A poll of 14 to 25-year-old young people, carried out in a small town in 
Southern Germany at the beginning of the 1970s, revealed that combined 
offender and victim questionnaires produce a high percentage of affected 
persons in both areas (see Villmow & Stephan 1983, p. 192 et seq. with 
further references). The survey showed that 70.4 % of all offenders had also 
been victimized in the same period of twelve months. 54 % of all victims 
described themselves as also being offenders. 26.6 % of the total sample 
were affected with respect to both fields. Surprisingly, young people from 
the upper social classes were recorded as being both offenders and victims 
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to a particularly high degree (Vil/mow & Stephan 1983, p. 195). Comparable 
findings with respect to the fact that a differentiation between social role as 
offender or victim depends exclusively on the particular situation involved, 
had already been established in earlier American research (see Newman 
1975; Feyerherm 1977; summarized in Vil/mow & Stephan 1983, p. 204). 

The research reported here established a proportion of 34.4 % in Milnster 
and 22.1 % in Graz of persons who had been both offenders and victims 
within the last twelve months. Only a little over a quarter of the students 
questioned were neither offender nor victim within the said period. Differ-
ences between Milnster and Graz appeared in relation to those who were 
only offenders or only victims. Whereas no less than 42.3 % of those 
questioned in Graz, admitted crimes without reporting any victimization, the 
percentage in Milnster (15.4 %) is clearly lower. The proportion of victims 
in Milnster (21.6 % ) is therefore three times as high as the proportion in 
Graz (6.4 %, see diagram 26). In other words, two thirds of the students 
recorded as offenders in Milnster also indicate having been victimized, 
whereas this applies only to around a third of offenders established among 
students in Graz. From the victim perspective, 3 out of 4 victims in Graz 
were also recorded as being offenders, whereas the corresponding figure for 
Milnster was 3 out of 5. 

Diagram 27 includes a further differentiation in that it omits the offense 
of travelling without a ticket which can be considered a commonplace 
offense at least for the Graz students, and almost appears to have fallen into 
the area of socially acceptable behavior (see 6. above). When this form of 
petty offense is left out of account, the proportion of students who have been 
neither offender nor victim increases to 36.3 % in Milnster and 53.8 % in 
Graz. The number of those who were only victims but not offenders totals 
34.4 % and 15.5 % respectively. Even then, the proportion of those affected 
in the area of crime and victimization still amounts to 21.6 % in Milnster 
and 13.0 % in Graz. A further differentiation was therefore made in relation 
to sex. As expected, above all male students had been both offenders and 
victims, Milnster being clearly more affected (31.0 %) than Graz (16.4 %). 
The figures in relation to female students are somewhat lower, namely 
13.2 % and 9.2 % respectively, with but little difference between Germany 
and Austria (for details see diagram 28). 

The relationships between the so-called recurrent offenders and victims 
were also analyzed as a further aspect of the research. Students who stated 
that they had committed at least three crimes within the last twelve months 
(in either one or more categories, leaving out of account the offense of 
travelling without a ticket) were characterized as recurrent offenders. On the 
whole, this concerned 40 cases in Milnster (14.7 %) and 65 in Graz 
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(13.4 %). Students who had been victimized at least twice, including victims 
of traffic accidents, were labelled "recurrent victims" with the number of 
cases recorded totalling 102 (37.4 %) in Munster and 85 (17.5 %) in Graz. 
67.5 % (N = 27) of the 40 recurrent offenders in Munster had also been 
victimized more than once, whereas "only" 26.5 % (27 out of 102) recurrent 
victims emerge as recurrent offenders. A similar relationship was revealed 
in Graz, i.e., 38.5 % of recurrent offenders (25 out of 65) and 29.4 % of 
recurrent victims (25 out of 85). Differences in relation to sex could not be 
established. However, the absolute numbers of cases involving female 
recurrent offenders (Munster: N = 9; Graz: N = 13) were too small to reveal 
any conceivable connections that are significant statistically. 

On the whole, we notice that offender and victim experiences of a small 
proportion of students in Munster and Graz are closely linked. The greater 
the involvement in the area of crime, the greater the possibility of becoming 
a victim of a crime. On the other hand, the higher the number of victimiza-
tions experienced, the higher the possibility that the person concerned will 
turn offender (an event that was recorded extremely rarely, though). The 
correlation coefficient between at least one offense admitted and the 
frequency of victimization experienced amounts to 0.26 in Munster and 0.22 
in Graz. 

These findings might be interpreted in the sense of the so-called concept 
of lifestyle, which, however, was developed primarily with respect to 
victimization but also to criminal behaviour (see Hindelang, Gottfredson & 
Garofalo 1978; Gottfredson 1981, p. 714 et seq.; see also Schneider 1987, 
p. 762; Kaiser 1990, p. 27 et seq.; Walters 1990). It seems that a small group 
of students are intensively involved in the commission of crimes and that 
the feature of being victim or offender is probably accidental. Moreover, 
their involvement is often situation-related (see in summary Vil/mow & 
Stephan 1983, p. 192 et seq.). It cannot be overlooked, however, that most 
experiences of crime occur in the area of petty offenses and that therefore 
the data on hand allow no statements about delinquent lifestyles - all the 
more so as further, more differentiated data on the respondents' social and 
legal biographies are lacking - this, indeed, was not the objective of the 
research, which was instigated in order to carry out a pilot study into the 
rate of victimization and incidence of crime, as a comparative international 
study. 
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10. Summary and Conclusions 

The research relates to a specific part of the population (law students) and 
is therefore not representative of the rate of victimization and incidence of 
crime in general. The aim of the research was to point out similarities and 
differences between students from Germany, Austria and Switzerland. 

It was astounding to find that the students in Munster were more 
frequently victimized than those in Zurich and in particular those in Graz, 
whilst the incidence of crime, in contrast, affects considerably more Austrian 
and Swiss than German students. This difference is based admittedly, to a 
great extent, upon the offense of travelling without a ticket, which was 
committed by around a third of students in Munster and one half of those 
in Graz and Zurich, within the last twelve months at least on one occasion 
and in many cases on more than one occasion. With the exception of this 
offense (not prosecutable in Austria as a rule), the increased incidence of 
crime involving male as opposed to female students and equally a city-
country-differential were confirmed. In the area of crime reporting and 
victim motivation for reporting a crime, the reduced tendency to report 
minor property offenses also measured up to our expectations. Reports were 
made predominantly with a view to a later insurance claim or in order to 
achieve other compensation benefits, whereas prosecution/punishment of the 
offender in relation to property offenses played either no role at all or a very 
subordinate one. The main reasons for refraining from making a report were 
related to the insignificance of the damage suffered and the limited chance 
of success expected from a report. 

With respect to the incidence of crime, drunken driving played an impor-
tant role, in addition to travelling without a ticket. The Swiss and Austrian 
students (in each case a quarter) in contrast to the Munster students (every 
10th) appeared to be considerably more involved in these crimes, possibly 
on account of the varying definitions of "drunken driving". Within the 
student environment it seems to be normal to have been delinquent in some 
form or another (most of all in relation to travelling without a ticket, drunken 
driving or petty theft). On the other hand, the repeated commission of 
offenses remains the exception and serious violent offenses are extremely 
rarely committed or rather cited. Official recording and sanctioning remain 
an absolute exception, with the result that there is an extensive area of 
unreported crime, particularly in the categories of petty property offenses, 
travelling without a ticket and drunken driving. The high percentage of 
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students who have been both offender and victim is particularly noteworthy. 
Two thirds of the students identified as offenders in Munster (34.4 % of the 
entire sample) were also victims. In Graz, this figure totalled one third 
(22.1 % of the group researched). The results could be interpreted, to some 
extent, in the sense of the concept of lifestyle; namely, that, depending on 
the situation, a small group of students (frequently) moving in a social 
environment in which a relatively high risk exists, may become offenders 
or victims. 
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Diagram 2: Incidence of crime: comparison 
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Diagram 3: 
The total rate of victimization of law students 
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Diagram 4: Incidence of crime according 
to size of community 
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Diagram 16: 
Incidence of crime in relation to various offences 

Theft, fraud, damage to property, trav-
elling without ticket, drunken driving 
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Diagram 17: 
Incidence of crime in relation to particular offences 

- within the last 12 months -
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Diagram 20: 
Incidence of crime by law students 

- Number of offences of different kinds committed -

no offences 

1 offence 

2 offences 

3 and more 
offences 

MUnster 
total (N•273) 

50,5% 

33% 
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Diagram 21: 
Incidence of crime by law students 

in MUnster 
Men (N•129) 

- Number of crimes of different kinds committed -

no offences 

1 offence 

2 offences 

3 and more 
offences 

43,4 

31,8% 

10% 20% 30% 40% 50% 
Frequencies in % 

Women (N•144) 
- Number of crimes of different kinds committed -
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3 and more 
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Diagram 22: 
Incidence of crime by law students 

in Graz 
Men 

- Number of crimes of different kinds committed -

no offences 

1 offence 

2 offences 

3 and more 
offences 

0% 10% 20% 30% 40% 50% 
Frequencies in o/o 

Women (N•239) 
- Number of crimes of different kinds committed -
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3 and more 
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1. Introduction 

Numerous articles have already discussed the development, structure and 
justifications of state funded victim compensation programs. The main 
purpose of this paper, however, is to provide an overview of their function-
ing and the effects the regulations possibly have on the victims of crime. 
As Carrow states, "the evaluation of victim compensation programs can 
facilitate the effective administration of programs, help to improve program 
services to crime victims, enhance the formulation of appropriate policies 
and procedures... and promote the development of more effective and 
efficient programs in the future" (1980, p. 173). Statistics from various 
countries, for example, showed that only a minority of victims have 
benefitted from these schemes. Evaluation studies tried to discover the 
reasons for this unsatisfactory situation. Up to now, there are only a few 
concrete and comprehensive empirical studies of ongoing programs. So, this 
report can only summarize some results of research from Great Britain, 
Canada and the USA. However, these give an interesting picture of the 
different schemes and the present situation of victim compensation. 

Some findings of a German study will be added. But because this research 
only has the character of a pilot study, the results concerning German victim 
compensation are preliminary and restricted. 

2. Aims and Scope of the Schemes 

The aims of the different programs are not always clear. Often there is a 
mixture of expectations and rationales and legislative philosophies. Some-
times it has been noted that they are even contradictory or too vague to be 
of any real value for use in program evaluations (Carrow 1980, p. 174). 

Generally many different underlying philosophies or justifications are 
discussed, for example the strict liability theory, the government negligence 
theory, the equal protection theory, the humanitarian theory, the social 
obligation theory and the social welfare theory (see Elias 1983a; Burns 
1983; Kirchhoff 1983/84). 

Most of the schemes are clearly directed at the so called "innocent 
victims". There is a special image of the victim as an innocent party, 
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sometimes brutally subjected to a deliberate, sudden and unprovoked assault 
by the offender (Joutsen 1987, p. 267). the problems combined with this 
stereotype will be presented in the following parts of the paper. 

Despite their common concerns and partly similar backgrounds the pro-
grams represent a process that varies somewhat from country to country. 

But a summarizing overview shows that compensable offences are limited 
almost entirely to violent crimes and that compensable losses are almost 
exclusively limited to medical costs. Property losses are virtually never 
compensable. Compensation for pain and suffering is provided only in some 
countries. The use of minimum loss criteria has been criticized by many 
contributors, who point out that the threshold limitation poses problems to 
the poor victim, to whom the statutory minimum may be a significant sum. 
In addition, estimations showed that the program costs would not be sub-
stantially increased by elimination of minimum loss criteria (Carrow 1980, 
p. 19). 

Attempting to reduce "unjust" attainment of benefits, some programs have 
excluded victims related to the offender and victims who contributed to their 
own injury. Many critics have stated that the first condition often denies 
compensation to deserving and needy individuals (female spouses and 
children) and in Great Britain, for example, such victims have been included 
in the scheme since 1979 (Burns 1983, p. 107; Miers 1983, p. 207). The 
second restriction too has been discussed widely in the victimological field. 
The difficulty of ascertaining the existence of victim reponsibility and 
assessing its extent has been noted and it is argued that the questionable 
stereotype of the "innocent victim" quite obviously plays an important role 
(Burns 1983, p. 106). 

In sum, one can state that virtually all schemes contain a series of 
restrictive eligibility requirements. As a result of these and other limitations 
on benefits, a majority of crime victims is not covered by the programs. 

It may be added to this that some statutory reasons for denying benefits 
are to be regarded as overly vague, for example, when the British scheme 
draws attention to the conduct of the victim, including conduct before and 
after the event, and his or her character and way of life. Another example 
is the Federal Republic of Germany rule that denies compensation entirely 
if in the light of the victim's own conduct, it would appear injust to grant 
the award. It is unclear which attitudes and moral principles held by the 
officials in the compensation process influence their decisions. Obviously, 
certain victims or specific forms of behaviour of victims are not accepted 
and various programs differentiate in this context between "innocent" and 
"guilty" victims. Developing special stereotypes, for example, may lead to 
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broad interpretations given to statutory grounds for denying applications. So 
the scope of the schemes may be considerably limited in a second way , 
namely by exercise of discretion by members of the boards. It would, 
therefore, appear that Joutsen is right when he states: "The schemes are 
clearly to the benefit of the ideal, innocent victim, but they will not benefit 
those victims who, in the opinion of the decision-making tribunal, were to 
an appreciable degree responsible for their victimization. In some countries, 
moreover, the restrictions operate to the disadvantage of those whose 
lifestyle is regarded with severe disfavour" (1987, pp. 267-278). 

3. Evaluation of the Compensation Programs 

The importance of systematic planning studies and program evaluations 
has been increasingly recognized as essential to the sucess, continuation and 
improvement of projects in this field. Up to now there have been relatively 
few attempts to evaluate state victim compensation programs (Carrow 1980, 
p. 173; Baril et al. 1984, p.l). In his overview Elias comes to the conclusion 
that "the existing studies purporting to evaluate compensation programs are 
inadequate because they are either too small or incomplete, or fail to 
question victims or simply fail to live up tQ what their titles promise" 
(1983b, p. 217). 

Elias attempted to fill that gap by contrasting the New York and New 
Jersey compensation plans, comparing a control group of victims having no 
contact with their state's compensation scheme to an experimental group 
that had applied. Telephone interviews were completed for 98 non-claimants 
and 85 claimants in Brooklyn, and for 80 non-claimants and 79 claimants 
in Newark. A further data source included interviews with board members 
and investigators from each compensation board. 

A similar comprehensive research was done in Britain by Shapland et al. 
between 1979 and 1982. They studied the experiences, attitudes and diffi-
culties of 276 victims of violent crime (physical assault, sexual assault and 
robbery) as their cases passed through the criminal justice system, including 
applications for compensation to the various compensation agencies. In a 
longitudinal study the victims were interviewed several times over a period 
of up to three years. Additionally, police officers, prosecution solicitors, 
justices' clerks, other court staff and compensation agency personnel were 
questioned as well as police and compensation agency files of the cases and 
newspaper reports examined (Shapland et al. 1985, pp. 4-9). 
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In Canada Baril at al. studied the effectiveness of the Quebec crime 
victims compensation scheme in 1981/82. The main objective was to give 
a description of the claimants, the program and the operation of the scheme, 
and to assess the program's impact on beneficiaries (Baril et al. 1984, p. 1). 
They analyzed 1251 files (applications in 1979/80) concernig characteristics 
of victims, circumstances of crime, legal proceedings, personal con-
sequences of victimization and applicant-program relationship. In a second 
step, 43 victims were interviewed to obtain more information on victimiza-
tion as an experience, on the needs of victims and their level of satisfaction 
with the compensation program (Baril et al. 1984, pp. 6-10). 

Simultaneously, but without any knowledge of the other studies, we began 
our research concerning the application of the German victim compensation 
act in Hamburg. There were similar research questions concerning the 
situation of the victims, their decision to apply for compensation, the 
experiences with the administration, and the outcome of the compensation 
case, and we tried to find out which criteria influenced the decisionmaking 
process. In our opinion there is no comprehensive theoretical framework 
that covers all questions to be studied. So we proceeded from a relatively 
rough filter/selection approach, which includes very different aspects. 

Analysis on the level of the legal program reveals that injuries below a 
certain degree of seriousness are not covered by the system which primarily 
provides for rehabilitation and for securing the victim's livelihood (see also 
Kirchhoff 1983/84, p. 23). 

On the administrative level, you may find various factors that exclude 
certain groups of victims. Many agencies lack interest in passing on infor-
mation about the act. Arguments range from strategies to avoid higher work 
loads (Weintraud 1980, p. 92) to problems for the responsible administration 
in cases of high financial demands (Vaughn & Hofrichter 1980, p. 38), to 
the notion that the victim compensation scheme is only "symbolic legisla-
tion", which would mean that application of the act is of secondary impor-
tance (Elias 1983b, p. 214; Miers 1983, p. 211). In addition, administrators 
may harbor some notion of the "ideal type" of victim worthy of compensa-
tion, who therefore, will be benefitted. In contrast, claimants who are injured 
in similar situations, but who do not meet the stereotype of "innocent 
victim", are denied benefits either due to lack of sufficient evidence or due 
to "unworthiness". In analyzing the exercise of discretion we tried to include 
concepts of the so-called labeling approach in our search for an explanation 
(Miers 1980, p. 3; Miers 1990, p. 226). We had to investigate which groups 
of the non-stereotypical compensable victims were often said to have 
contributed to their injuries, were regarded as tardy in making an applica-
tion, and offered no explanation or who appeared reluctant to cooperate with 
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the police. Mies has noted that "those who fall within this class are charac-
terized by their advertised willing participation in risk situations, their 
similarity in socioeconomic terms to offenders and their participation in 
activities which are perceived by the schemes' administrators as constituting 
unacceptable departures from conventional standards of behaviour, that is, 
those standards subscribed to by innocent victims" (1980, p.14). 

On the third level, finally. on the part of the victims, it is imaginable that 
they intentionally refrain from claiming compensation because they inten-
tionally refrain from claiming compensation because they feel stigmatized 
by societal reaction and wish to avoid an "official recognition" as victims. 
In this context, it is assumed that many victims suffer disadvantages in the 
course of "secondary victimization" caused by the reaction of persons in 
their social environment as well as by interactions with the criminal justice 
system (Kirchhoff & Kirchhoff 1979, p. 279). It may also be relevant that 
victims of violent crime often belong to social classes and groups that 
generally find it difficult to deal with administrative agencies (see Mayntz 
1985, pp. 241-245; Hoffmann-Riem 1980). 

Furthermore, financial benefits alone might not satisfy the primary needs 
of this group of victims. In a study on problems faced by victims, Knudten 
and Knudten found that 57% complained of psychological and emotional 
difficulties, 25% of family problems and 12 % of difficulties with friends 
(1979, p. 461; see also Shapland 1984, p. 142). Thus it becomes clear why 
more and more organisations offering support to victims have been founded 
over the past few years, trying to tackle the most immediate problems 
directly with the victim, that is emotional help, counseling and information 
etc. (Weigend 1981; Williams 1983). 

Obviously, the three levels described above and their various aspects and 
factors are not independent of each other. Therefore the study combined 
analysis of 403 compensation-agency files with interviews of 96 victims 
who decided to apply for compensation and 51 victims who did not apply. 
In addition, the compensation administration personnel of Hamburg and 
Bremen were questioned to contrast their attitudes toward and experiences 
of the act with those of the victims. 

4. Findings of the Studies 

In the following part of the paper, only an overview can be given about 
some main results of the studies primarily concerning the situation of the 
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victims and the compensation process. Some investigations, for example, 
those of Elias and Shapland et al., have covered in detail more topics which, 
however, cannot be discussed in this report. 

4.1 Registered Number of Violent Crimes and Number of 
Applications 

American research already has shown that only a small proportion of all 
victims of ciolent crimes, mostly less than 10%, apply for compensation 
(Vaughn & Hofrichter 1980, p. 30). The application ratios cited by Carrow 
(1980, p. 102) for some other American states are even lower (2-7%) and 
in the New Yorlc/New Jersey study less than 1 % of all violent crime victims 
filed a claim (Elias 1984, p. 110). The numbers found by Baril et al. for 
Montreal are similar ones (1984, p. 15). Of course, the ratio depends on the 
definition of "violent crime", and in Germany, for example, there is consid-
erable dispute about the range of the term (see Villmow & Plemper 1984, 
p. 73-74). However, numerous other factors affect the outcome in terms of 
the number of applications. The structure of crime, the structure of the 
population, public information, and awareness of the act, are only some of 
those aspects. Further, many applicable criminal provisions are constructed 
in such a way that violent offences in the true sense can be recognized as 
having been committed where a threat with a specific act of violence 
occurred. Many violent acts registered in the police statistics may be carried 
out without any bodily injury being suffered and respective consequences 
(see Baril et al. 1984, p. 16). If one considers, therefore, only serious violent 
crimes such as homicide and aggravated assaults etc., one will get higher 
application ratios as cited above. In the Netherlands, calculations indicate 
that approximately 20% of all potentially eligible crime victims do file a 
claim (van Dijk 1984, p. 4), in Germany the percentages vary between 8 
and 20% in the individual states (Villmow & Plemper 1989, pp. 80-81; new 
British figures are presented by Newbur'I 1989, pp. 12-13). 

4.2 Characteristics of Applicants, Kinds of Crimes and Effects 
of the Offences 

Numerous studies showed that social factors influence the risk of being 
victimized (Elias 1986, p. 59-65). To account for this, the lifestyle/exposure 
model has been developed (Hindelang 1982, pp. 156-163). Of course, there 
may be differences between the general group of victims of violent crimes 
and the special group of applicants because of certain selection processes. 
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Examination of the applicants' social background, however, serves an 
additional function because it can be assumed that those factors play an 
important role when the boards have to decide about worthiness or unwor-
thiness of the claimants. In the American study, most victims were between 
ages 15 and 45 (74%), two thirds were male, and 46% were married. The 
results indicated that socio-economic status was not very high: 42% of the 
victims were unemployed and nearly the same percentage received welfare 
payments (Elias 1983 a, pp. 69-71). The results of the Canadian study of 
Baril et al. correspond the American ones. About 60% of the applicants 
were between the ages of 14 and 45, nearly two third were men, but only 
36% married. Two out of five victims were unemployed at the time of the 
crime that resulted in their applying compensation (1984, pp. 25-29). 

In the British study the victims in assault and robbery cases were pri-
marily men (75%). The age group 18 to 22 years contained one third of all 
victims. Most of the sample were single, and the rate of unemployment 
corresponds to that of Conventry and Northampton. So, Shapland et al. 
came to the conclusion: "According to victimization studies, the picture of 
the typical victim in our study is the correct one" (1985, p. 12; recent Home 
Office research found similar results, see Newburn 1989, pp. 8-9). 

The research done in Hamburg again showed that 75% of the claimants 
were male and approximately two thirds stated that they were unmarried, 
divorced or separated. Nearly 80% belonged to the age groups between 14 
and 49. For one third of the sample there was no information about 
characteristics influencing socio-economic status. Taking profession as a 
criterion of economic well-being, for the other part of the sample the 
following picture emerges: 40% had a low social status, 54% belonged to 
the middle class and 5% to the upper class. It is, however, difficult to 
compare these data with the results found in the other studies because in 
Hamburg foreign workers were excluded whereas in the American study 
57% of the victims were members of ethnic minorities (Elias 1983 a, p. 70), 
and the British study, too, covered non-white victims. 

An interesting result in the American study and the German research was 
that no significant difference could be found in the social background of 
claimants and non-claimants. It seems that those factors are not a major 
determinant when deciding about claiming compensation (Elias 1983a, p. 
79; Vil/mow & Plemper 1989, p. 97). 

Examination of the victim-offender relationship is of special interest 
because some statutes consider indigible victims having a past or present 
relationship with the offender (see Carrow 1980, pp. 41-43; Joutsen 1987, 
pp. 263-364;Newburn 1989, pp. 10-11). the results of the studies correspond 
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very well. In the British research, 61 % of the victims were assaulted by 
offenders unknown to them. The known perpetrators were primarily rela-
tives or friends, followed by business associates and neighbours (Shapland 
et al. 1985, pp. 10-11). The Quebec study also showed that 61,5% of 
assailants were strangers to the victims; the other offenders were friends or 
acquaintances or were related to the victims (Baril et al. 1984, p. 43). Elias 
found that little over one half of the perpetrators were strangers, one third 
were acquaintances and one in five cases could be definded as close 
relationship (1983 a, p. 87). The remarkable point, however, was the 
difference in the pattern of relationships between claimants and non-clai-
mants. Intimate relationships, which can be the basis of refusing an award, 
were reported by 29% of the non-claimant group whereas the claimants 
showed 5%. Elias assumed that potential claimants disqualified themselves 
by not applying after having notices the restriction in the official program 
brochures (1983 a, pp. 88-89). For the German study, which found the same 
tendencies concerning the (relationship) differences in relationships between 
claimants and non-claimants this explanation cannot be used directly. 
Neither do the regulations explicitly cite this ground for denying benefits, 
nor do the brochures of the government nor do those of the boards. 
Therefore, the victim-offender relationship probably is not a very prominent 
factor for German victims' decision to apply or not to apply. 

Another similar finding can be shown when the effects of the offences 
are studied. Only 4% of the New York/New Jersey victims experienced no 
injury, one in five indicated minor harm, 58% received medical assistance, 
and 16% were hospitalized. Elias emphasized that there are no significant 
differences between the individual samples (1983a, p. 86). His tables, 
however, show tendencies for non-claimants to have bigger quotas in the 
groups without injuries or minor harm and a smaller percentage of victims 
who required medical assistance or were hospitalized (see Elias 1983a, p. 
268, Table B. 2).Those differences between claimants and non-claimants in 
physical effects of the offences were also reported by the German victims. 
Claimants tended to have more serious forms of injuries and were more 
often reported sick. Possibly future studies with bigger samples will find 
those aspects worthy of being examined again. 

4.3 Applying for Compensation 

Besides the different levels of physical, social and psychological effects 
(see Shapland et al. 1985, pp. 87-108), various other causes can influence 
the decision to apply for compensation. Often lack of information is seen as 
a main reason (Newburn 1989, p. 30). In the British study, a majority of 
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victims had not heard of any means of obtaining compensation, only 39% 
had heard of the state provisions (Shapland et al. 1985, p. 124). The 
American victms seem to be better informed, almost one half of the 
non-claimants in the NewYork/New Jersey study said they had information 
about the programs (Elias 1983 a, p. 111). Striking results, however, have 
been found in a Dutch national crime survey. Of the general public less than 
3% knew that a compensation fund existed, and of the victims of violent 
crimes only 14% had heard of the scheme's existence (van Dijk 1984, p. 5). 

Many of the Hamburg victims also lacked adequate information about the 
compensation system. Four out of ten non-claimants knew that in certain 
situations financial help by the state could be claimed. Yet the analysis also 
showed that the regulations are important for health insurers and adminis-
trators. There are cases in which the insurance companies are reimbursed 
by the state (Article 19 Bundesversorgungsgesetz, see Kirchhoff 1983/84, 
pp.29-30). So, not surprisingly the examination of the files in Hamburg 
suggested that only 11 % of the claimants initiated the procedure for com-
pensation on their own. The great majority of the claims were filed by 
request of agencies of the state medical insurance system, which was the 
first time many victims were informed about the provisions. 

4.4 The Processing of Applications 

The psychological success of the compensation program is influenced, 
among other things, by the length of the process. British data show a mean 
period of time of approximately nine months, varying from four months to 
two years (Shapland et al. 1985, p. 175; Newburn 1989, p. 8). The vast 
majority of Elias' claimants were dissatisfied with the length of their cases, 
as almost one-half of the cases lasted between 12 and 18 months, followed 
by 37 % lasting between 18 and 24 months and 12 % lasting more than two 
years (1983a, p. 184). In contrast, lawyers in Quebec made nine out of ten 
decisions within a year of receiving the applications (Baril et al. 1984, 
p. 85). 

The reasons for the long delays in some countries (in Hamburg the 
applications on average took nearly one year) seem to be manifold. In many 
cases applicants filled in forms insufficiently or incorrectly. Therefore, the 
boards had to request for additional information. Furthermore, most admin-
istrators wait for files of enquiries from other institutions like the police, 
and hospitals etc., or want to consider the outcome of the trial. Another 
important factor which contributes to many delays - for example in German 
application cases - is the necessity to get additional medical expert evidence 
when the medical situation is unclear. Those special inquiries in Hamburg 
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(concerning also reduced earning capacities) sometimes took 12 and more 
months until the final report was submitted (for the different factors, see 
also Shapland et al. 1985, pp. 157-158). 

Baril et al. point to the fact that rejections in general took longer than 
awards because they probably were considered longer to ensure that the 
victim was being treated fairly (1984, p. 86). This is not confirmed by the 
German data. If a statutory requirement was lacking or could not be proved, 
applications were refused in the majority of cases within approximately six 
months. A wards on average took longer as well as the special group of 
denials being justified with the victim's causing the injury or with the 
victim's behavior. It can be assumed that in connection with the awards the 
often necessary medical statements played an important role, whereas in 
refusals the outcome of the trial had been awaited to be sure that the facts 
in the decision were correct. 

4.5 The Compensation Decision 

The results of the studies show a very different structure: In England and 
Quebec most of the applications resulted in some award being made 
(83%n5% ), whereas in New York/New Jersey and Hamburg only small 
groups of the claimants got positive decisions (38%/18%). There are, of 
course, many reasons that influence these results. The British compensation 
program, for example, in contrast to the other ones covers payment for pain 
and suffering. Therefore, many victims with minor injuries can receive 
benefits. At the time of Shapland's study the general minmum limit of loss 
and harm covered was £150, so the sums of money awarded range from 
£154 to £3000, with a mean of £611 (Shapland et al. 1985, pp. 150, 163). 
The German scheme, however, is not designed to compensate minor vic-
timizations (see Jung 1979, p. 389; Kirchhoff 1983/84, p. 29). Therefore, if 
many applicants with minor injuries try to get awards, the rate of denials 
must be high (see also Weintraud 1980, p. 165). It should be mentioned that 
at least in Hamburg between 1976 and 1986 the structure of decisions has 
changed in favour of the victims. The quota of positive decisions doubled 
to nearly 40%, although there was no significant change in the structure of 
serious violent crime. Yet it is unclear whether this development depends 
on better victim information, a better selection by health insurance organisa-
tions or a more liberal application of the compensation regulations. Data 
concerning the years 1987 until 1989 again showed a negative tendency, 
when only one third of the applications resulted in benefits. 

Concerning the high rate of awards in Quebec, the Canadian data indicate 
that this structure is not unusual. Hastings found a slight decrease in the 
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percentage of applications refused between 1975 and 1976 (16%), 1976 and 
1977 (14%) and 1977 and 1978 (12%), even though overall applications 
were increasing during this period (1983, p. 48). In contrast to this, the 
American average award rate is lower, approximately 60%. There is wide 
variation in the rate of benefits made by the various programs, ranging 
between 24% in Texas and 99% in the Virgin Islands (McGillis & Smith 
1983, p. 103.). 

Although there is only one legal basis for victim compensation in all 
individual states, in Germany, too, the statistical data show notable differ-
ences with respect to the number of awards granted (Vil/mow & Plemper 
1989, pp. 78-90). For the American situation, MGil/is & Smith try to give 
an explanation: " ... the public may be inadequately informed of the program 
eligibility and benefit policies, resulting in a large number of inappropriate 
applications. In other cases, a program's strict adherance to reporting and 
application time period requirements may result in increased denial rates. 
The program's approach to handling cases with evidence of contributory 
misconduct may also significantly affect the denial and award rates. In 
addition, those programs with strict financial-need criteria my deny a larger 
number of claims than others" (1983, p. 103). 

4.6 Reasons for Rejecting Applications 

Benefits must be denied when statutory requirements are lacking or 
cannot be proved. Furthermore, in most programs there are restrictions on 
the behavior of the victim (for example, responsibility for the injury or when 
it would be unfair to grant compensation for other reasons, or when 
non-cooperation with the authorities is observed). For all groups it can be 
assumed that the stereotypes of the "innocent" and "unworthy" victim are 
relevant in the decision-making process. 

For the first category, lack of evidence that an offence was committed or 
an application not meeting statutory requirements, the analysis shows that 
administration officers fear fraudulent claims. Yet most of the studies did 
not investigate if in the staff's opinion special groups of victims were often 
suspected of false or exaggerated claims. Shap/and et al. noted the feeling 
among those administering the scheme that everything an applicant says 
should be checked (1985, p. 171). They also described "extra enquiries", but 
there are no findings on the type of victim who runs into more problems 
than other applicants when trying to evidence his or her victimisation. 

In the German study, too, no clear-cut results could be found. There were, 
however, tendencies that victims aged 60 years or older are more often seen 
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as worthy of belief (see also Geis 1976, p. 254; Newburn 1989, p. 15). These 
victims were seldom under the influence of alcohol, the offenders were more 
often unknown, the victimisation places were more likely to be in public 
and seemed to be less disreputable, and the times of victimisation seldomly 
were after midnight. This impression that older victims, therefore, are given 
more "credit" was confirmed by the interviews with the board officials. 
Obviously, those victims belong to the group of "innocent, worthy" victims. 

On the other hand, there is a very unclear picture concerning the charac-
teristics of the so called "problematic" victim. It seemed to us that the aspect 
"having been drunk" reduced the chances to be seen as worthy of belief. For 
other factors like being a member of the "milieu" etc., the study could not 
show that this really influenced the decision. However, more detailed 
research is necessary (see also Shapland et al. 1985, p. 162). 

For the second group of ground for denials (contribution to the victims 
injury, inequity because of the claimant's conduct, non-cooperation etc.), 
often described as specific eligibility criteria to limit compensation to 
deserving victims, the studies give some examples concerning the difficult 
problems (see also Carrow 1980, pp. 44-48). In three cases cited by Shap-
land et al. (1985, pp. 161-162), the victims were not seen as "innocent 
victims". Yet the criteria set out are far from being clear. So the decisions 
are very different. The data showed one victim being denied an award 
because of previous convictions, whereas five other claimants obtained 
benefits even though they had convictions (Shapland et al. 1985, p. 161). 
Similar problems are connected with the issue of provocation or victim 
responsibility for the offence. In six cases, for example, the researchers came 
to the conclusion that the victim was the first to use violence, and in seven 
that he was abusive to the offender. Yet only in two cases benefits were 
denied or reduced for this reason (Shapland et al. 1985, p. 161). Summariz-
ing the findings, the authors state: "The amount of provocation necessary to 
produce a reduced award or no award at all seems like the extent of previous 
bad character, to be a matter of judgement" (1985, p. 162). They agree that 
it is important to examine how the board builds up the picture of the 
"innocent victim" and which information is used to decide wether a certain 
claimant fits into this category or does not (for new results see Newburn 
1989, pp. 17-20). In this context, it has been assumed that the subjective 
moral values of the members of the board influence the compensation 
policy. Thus an analysis of the board's decisions on victims of sexual 
offences not surprisingly found that the regulations are used to carry through 
predominant values of the middle class and to interdict deviating behavior 
(Weintraud 1980, pp. 147-151). 
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Not only in Britain, but also in other countries such attitudes can be 
recognized. McGil/is and Smith cite an American program adminstrator 
stating that he did not believe that victims involved in assault situations are 
innocent. In his opinion they involve themselves in "occasions of crime" 
and so are responsible for their injuries, at least to 10% through poor 
judgement (1983, p. 71). In another program they found an administrator 
who had developed for his own use a set of guidelines of percentages of 
reduction corresponding to levels of provocation. Yet he refused to hand 
over a copy because of the highly arbitrary nature of the criteria (McGillis 
& Smith 1983, p. 72). The German research, too, found a different and 
sometimes very broad interpretation given to statutory grounds for denying 
application. The frequency of denials based on such ground varies widely 
by state and, therefore, it seems to be of importance where one is involved 
in a criminal act and applies for compensation (Vil/mow & Plemper 1989, 
pp. 78-90). The data concerning decisions in Hamburg show a relatively 
positive development that also can be found in connection with the discussed 
reasons of denial. Analysis of the files (1978-1980) indicated that only 8% 
of applications were denied because the victim was held co-responsible or 
uncooperative etc .. Up to the year 1986 this percentage was reduced to 5% 
on an average. Of course, this does not mean that those decisions altogether 
were unproblematic. There were, in fact, cases with moralizing arguments 
making individual victims to "undeserving victims". Yet the examination 
did not show concrete indications for strategies to stigmatize certain margi-
nal groups of society, for example, members of the "St-Pauli-scene" ("Re-
eperbahn"), homosexuals or prostitutes etc .. The results of the interviews 
with board officials confirmed this assessment. The board members were 
considerably aware of those problems because, when reviewing some board 
decisions, the local Sozialgericht (welfare court) had emphasized that not 
all victims involved in the subculture were unworthy victims. It may be 
added to this the fact that critical analyses of the regulations (see Baumann 
1980; Stol/eis 1981) in line with restrictive decisions of the Federal Supreme 
Welfare Court showed the necessity of reviewing the board's criteria. 
Obviously, in Hamburg at that time the staff became more careful about the 
reasons for denying benefits. Yet the statistical data now show that there is 
(1987-1989) a new development that again should be observed carefully (see 
the table). 

5. Concluding Remarks 

Analysis of the application of some compensation programs showed very 
diverse results. Therefore, one can understand that the judgements are not 
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corresponding. Concerning the main official goals of compensation schemes 
- repaying a substantial proportion of victims of violent crime, improving 
attitudes and cooperation among people towards criminal justice, victim 
compensation, and government - American and Dutch evaluation research 
comes to the conclusion that the programs generally are a failure (see van 
Dijk 1984, p. 13; Elias 1984, pp. 111-113). Many respondents were dis-
satisfied with delays, inconveniences, poor information, inability to partici-
pate and the restrictive eligibility requirements. Especially applicants whose 
claims have been rejected express negative attitudes and their willingness 
to cooperate in future is minimal. Thus, claimants often were more discon-
tented than non-claimants (Elias 1984, p. 111). 

Yet British victims, too, expressed reservations although they had a high 
rate of applications resulting in an award. Only 50% of those interviewed 
were satisfied or very satisfied, whereas 41 % felt dissatisfied or very 
dissatisfied (Shapland et al. 1985, p. 164). Similar ambivalent reactions can 
be found when Canadian applicants comment on their experiences (Baril et 
al. 1984, pp. 122-136). 

Of course, compensation programs have provided valuable aid to thou-
sands of victims. German data, for example, show that overall about 210 
millions DM have been paid out by the end of the year 1988 (for British 
figures see Newburn 1989, p. 1). It is, however, in most countries only a 
minority which benefits from the existing schemes. Therefore critics which 
scholars claim that victim compensation in its present form is "only a 
symbolic policy that served to justify strengthening of police forces, pro-
vided political advantages to supporters, facilitated social control of the 
population and yet substantially failed in providing most victims with 
assistence" (Elias 1983b, p. 213; see also Miers 1983). Even if not every 
aspect of this negative statement can be totally accepted, it seems obvious 
that necessary improvements in victim compensation should be made, 
otherwise characterizations like those of van Dijk will be found again: "It 
gives too little, too late to too few of the crime victims" (1984, p. 81). 
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Table: Structure of Compensation Decisions in Hamburg 1981-1989 

Year Claims Claims Claims denied Claims denied Other 
proces- granted because of because of co- decisions, 

sed lack of responsibility e.g. with-
statutory of the drawal of 

requirements, victim; application 
lack of unfairness; etc. 

evidence etc. non-coopera-
tion etc. 

1981 499 156 = 31.3% 277 = 55.5% 3 = 0.6% 63 = 12.6% 
1982 574 228 = 39.7% 284 = 49.5% 24 = 4.2% 38 = 6.6% 
1983 513 206 = 40.2% 217 = 42.3% 27 = 5.3% 63 = 12.3% 
1984 429 148 = 34.5% 209 = 48.7% 18 = 4.2% 54 = 12.3% 
1985 388 154 = 39,7% 164 = 42.3% 18 = 4.6% 52 = 13.4% 
1986 368 141 = 38.3% 161 = 43.8% 19 = 5.2% 47 = 12.8% 
1987 393 129 = 32.8% 162 = 41.2% 39 = 9.9% 63 = 16.0% 
1988 420 126 = 30.9% 203 = 48.3% 48 = 11.4% 43 = 10.2% 
1989 373 104 = 27.9% 183=49.1% 32 = 8.6% 54 = 14.5% 
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1. The Renaissance of The Idea of Compensation in Crimi-
nal Law 

The criminal political development in recent times is subject to imminent 
radical changes. Admittedly the variety of different tendencies cannot in any 
way be reduced to a common denomenator. Questions which are more 
practice-orientated, point towards the improvement of criminal preventive 
initiatives - in particular in forms of new crime such as for instance en-
vironmental crime and organized crime (see Kaiser & H.-J. Albrecht 1990). 
In this way, interest is in the end aimed at working out new, more effective 
penalties. In the theoretical and at the same time practical spheres, on the 
one hand neo-classical reprisal and deterrence tendencies, and on the other 
hand the shift towards alternative patterns of response stand out; the latter 
amount to nothing more than alternatives to imprisonment and are aimed at 
social or private ways of solving conflicts and therefore move into a criminal 
law penalty position, or should do so (see Killias in: Kaiser & H.-J. Albrecht 
1990, p. 249 et seq.). Both the efforts aimed at making the criminal law a 
more efficient or sharper instrument of crime control and the tendency to 
turn away from the criminal law towards replacing it with other legal or 
social means with which to satisfy society, should be considered (see 
Bianchi 1988; Maelicke & Ortner 1988; Koch 1988). 

When the spectrum of such national and international trends is widely 
divided, two characteristics stand out in particular ways: one of them is the 
development of criminal politics which is clearly victim-orientated. The 
other is guided more generally towards giving more consideration to the 
possibility of social or private reconciliation which should replace penalties 
either completely or partially. 

1.1 The Change of the Paradigm in Crime Policy 

Until the 1970s, criminal political development in the Federal Republic 
of Germany was guided by signs of orientation towards the offender. 
Legislation politics and academic discussion were characteristic of this 
movement which to a great extent placed the offender at the center point of 
its efforts. Both criminal law reform (1975), and the law in respect of 
sentencing (Strafvollzugsgesetz 1977; Prison Act) placed considerable em-
phasis upon the goal of social integration (misleading: rehabilitation) of the 
criminal. 
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The emphasis which was placed on this aim of special crime prevention 
was gradually diminished because of practical experience of difficulties 
insofar as treatment of offenders within prisons was concerned as well as 
criminological evaluation studies. The "crisis of imprisonment" (Jescheck) 
has contributed to the fact that an increasing number of non-custodial 
penalties are being preferred, and in addition led to the fact that more 
emphasis is being placed on the victim in the field of criminal political 
thought and perspective. In the meantime - and what concerns crime 
policy - the victim of crime has stepped into the shoes of the offender. This 
does not naturally mean that the offender has no further role to play in 
practice and theory. The scales are now more decisively weighted towards 
the victim insofar as discussion and assessment of goals are concerned (see 
for example Riess 1984; Janssen & Kerner 1986; Schunemann 1986; 
Neumann 1987; Schneider 1989). This change of paradigm is not only due 
to disillusionment in view of the possibilities of rehabilitating the offender 
but is also an expression of insight into the neglect of the specific interests 
of the victim in criminal law and criminal procedure. 

1.2 Private Interests in Reconciliation versus the so-called State 
Right to Punishment 

In the course of the monopolization of the punitive power by and in the 
State, which is the result of a long history of legal development, the State 
interest in criminal prosecution and execution of sentence has increasingly 
emerged. Accordingly, the interests in those involved in the criminal act and 
of those affected by the act, of offender and victim, have been driven back. 
The so-called State claim or right to punishment and its realization stand at 
the center point of criminal political aims. Beyond this right or claim, victim 
and offender's interests in reconciliation and pacification find little or no 
outlet in the criminal law and criminal procedure. This refers in criminal 
law for instance to the fact that the condition imposing compensation(§ 56b 
II Nr. 1 StGB; Strafgesetzbuch; Penal Code) merely plays a minor role and 
the so-called adhesive procedure to criminal proceedings (Adhasionsver-
fahren) which makes it possible for the injured party to make a claim for 
compensation for damages caused by the criminal act, scarcely happens in 
practice (§ 403 StPO; StrafprozeBordnung; Code of Criminal Procedure). 

As the emphasis upon the victim as become stronger, at the same time 
awareness has increased of the fact that the neglect of private or social 
interests can interfere with or restrict the general function of the law to 
provide for reconciliation and pacification. This gave the criminal political 
trend which was directed towards consideration of such interests within the 
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framework of the criminal law, increasing impetus. In this way, concepts of 
offender-victim-reconciliation must be developed and practically tested (see 
Grave 1988; Marks & Rossner 1989) and more weight should be attached 
to concepts of compensation for damages caused by the crime (see Schoch 
1987; Frehsee 1987; Fruhauf 1988; Weigend 1989; Eser, Kaiser & Mad-
Zener 1990). 

2. Subject Matter of the Study 

2.1 History of the Study 

The study set out can be viewed within this criminal political background 
(Muller-Dietz 1988). It emerged from considerations and results which arose 
from research commissioned by the Federal Ministry of Justice. The work-
ing group to which Hubert Beste, Gabriele Do/de, Rainer-Dieter Hering, 
Heike Jung, Paul Wetterich and the author belonged, was entrusted in 1985 
by the Federal Ministry of Justice, with the task of investigating "problems 
of compensation caused by the criminal, in particular in terms of substan-
tive-criminal and criminal-procedural legal aspects, including practice-re-
lated experience" (Bundesministerium der Justiz 1988, p. 9). In the course 
of its discussions, it worked on the situation of compensation for damages 
in the FRG and also the relevant status of international discussion, it dealt 
with structural and typological considerations about the possible organiza-
tion of compensation from a criminal law point of view and voiced recom-
mendations in respect of future criminal laws (Bundesministerium derJustiz 
1988, p. 47). The final report was submitted in 1988. Basic considerations 
are dealt with and developed by the author below, in view of the discussion 
which has taken place since then, mostly with reference to a substantive law 
approach. 

2.2 The Approach relating to Substantive Criminal Law 

As past experience and observation have shown, compensation for dam-
ages can find its way in various ways and in varied forms into the criminal 
justice system. It can - for instance as a private model for solving conflicts -
replace punishment itself. It can also take the form of an independent 
criminal legal response, which at least in some areas replaces conventional 
penalties such as pecuniary penalties/fines and imprisonment. The first cases 
are concerned to a certain degree with social conflicts insofar as they are 
"restored to private ownership" and which should bear in mind the interests 
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and needs of those directly involved in the crime and of those affected 
namely of offender and victim. The basis of this is the abolitionistic 
perspective of driving back the state right to punishment in favor of 
settlement of conflicts by using extrajudicial or non-penal means (see Feltes 
in: Janssen & Kerner 1986, p. 407 et seq.; Rossner 1989, p. 7 et seq.). 

Insofar as compensation for damages is integrated into the substantive 
criminal law as a particular form of response, it serves most of all to satisfy 
the material interests of the victim in respect of a settlement within the 
structure of the criminal procedure. In this way, many goals can be strived 
for. The victim of the crime can be spared having to enforce his civil law 
claim for compensation according to German law, by instigating a (second) 
separate civil court process, particularly since the adhesive procedure - as 
indicated - is practically minimous. This takes account of the element of 
victim satisfaction - merely because of direct consideration of the victim's 
interests by the criminal law. However setting up compensation as an 
independent criminal law response, raises the question of its compatibility 
with the aims and purposes of the criminal law system and system of 
penalties (Roxin 1987, p. 37 et seq.; Hirsch 1990; Muller-Dietz in: Eser, 
Kaiser & Madlener 1990, p. 355 et seq.). The question is therefore under 
discussion as to whether such a standpoint, without a theoretical break, can 
be integrated into the criminal legal system, or would lead to a new direction 
in crime policy. This is indicated by the fundamental dimension of a 
substantive penal concept. 

2.3 Delimitation from other Crime Policy-related Concepts 

Considerations of substantive criminal concepts naturally do not exclude 
consideration of other crime policy-related concepts. In the entire spectrum 
of real possibilities, alternatives to compensation for damages could prove 
to be an exceptional form of criminal response and has even been worthy 
of preferential treatment. A comprehensive analysis first of all of the entire 
problem area, will be able to assess whether or not this is actually the case, 
for instance as envisaged at the time by the Max Planck Institute for Foreign 
and International Criminal Law, Freiburg i.Br. (MPI) (see Roxin in: Eser, 
Kaiser & Madlener 1990, p. 367 et seq.). 

It is however necessary, independent of what has just been said, to 
differentiate between the substantive criminal law approach and those con-
cepts which realize compensation as a possibility or alternative means of 
conflict settlement or of diversion strategies (see Voss & Pfeiffer in: Muller 
& Otto 1986, p. 79 et seq.; Blau 1987; Frehsee 1987, p. 202 et seq.) or 
strive towards an improvement of the legal position of the injured party in 
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the procedure (Riess 1987). In the former case, the goal of pushing criminal 
law into the background was envisaged. In the latter case, it is concerned in 
the end with transferring more weight to the position of the injured parties -
witnesses in the process. This was to some extent visualized by the German 
Victim Protection Act of 1968 (§ 406d et seq. StPO). 

2.4 Various Criminal Law Concepts 

The various criminal law concepts which plan, or permit the consideration 
of compensation for damages in procedural ways or by the imposition of 
legal penalties, can be divided to a considerable extent, into three initial 
stages: One can distinguish between procedural, enforcement and substan-
tive legal solutions depending on the area of the law and the institutions 
concerned with so-called penal social control. The practical handling of such 
solutions is distributed between the department of public prosecution, courts 
and prison (Bundesministerium der Justiz 1988; Muller-Dietz 1988). 

2.4.1 Solutions relating to Procedural Law 

Solutions at a procedural law level are considered according to German 
law in two ways: One is namely that compensation for damages can lead to 
the end, in the form of suspension or discontinuance, of the criminal 
procedure. On the other hand, it can become an additional procedural matter 
on the application of the injured party, alongside the pursuit of the state's 
right to punishment. 

The facilities in particular for compensation imposed as a condition 
according to § 153a StPO, are of particular importance in the stopping of 
the court procedure. After that, the department of public prosecution can, 
with the agreement of the appropriate court and the person charged, tem-
porarily refraim from legal antion and impose upon him, the task of "making 
an effort towards bringing about compensation for damages caused by the 
act". This facility is suitable "where there is merely a small degree of guilt, 
in order to avoid public interest in criminal prosecution". The court can also, 
with the agreement of the department of public prosecution and the person 
charged, stop the procedure temporarily after the institution of the action, 
provided the same requirements are met. If the person charged or the 
accused complies with the condition, the criminal act can "no longer be 
prosecuted as a criminal offence" (§ 153a I 4, II 2 StPO). Admittedly, in 
practice, this possibility has been made use of only seldom, according to 
former empirical research; it appears - alongside the problem of lack of 
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ability on the part of the person charged/accused - that the view that the 
supervision of payments of compensation often takes up more time than the 
control of other monetary conditions (see Frehsee 1987, p. 268 et seq.). 

The second procedural law possibility consists in making use of the 
so-called adhesive procedure (§ 403 StPO). The injured party can, according 
to this procedure, make a claim against the defender for pecuniary damages 
caused by the act. Many reasons have been put forward as to why this 
procedure has remained practically meaningless within the German criminal 
process. The criminal court judge therefore shys away from the additional 
investigation and time involved in detailed assessment of the claim in many 
cases. As he has to adapt himself in this way to civil Jaw rules, the use of 
which he is not familiar with because of his activities as a criminal law 
judge, he retreats to the rules within his authority and refrains from making 
such a decision "if the application for discharge of the case is not suitable 
in the criminal procedure" (§ 405 StPO, see Frehsee 1987, p. 184 et seq.). 

A third possibility which until now has not been realized, is illustrated by 
the restitution procedure recommended by Schoch (1989). This should be 
able to be practised with the consent of the confessing offender, in order to 
be able to bring about a compensation agreement between victim and 
offender. If such an agreement comes about, the so-called restitution judge 
should be able, depending upon the facts and circumstances, either to 
disregard punishment entirely or alternatively mitigate punishment. 

In any event, the procedural approaches up until now, which are aimed 
at compensation, prove to be problematic (Muller-Dietz 1988, p. 967). It is 
still undecided as to whether concepts can be developed which will help the 
idea of compensation to make a procedural break-through. 

2.4.2 Solutions relating to Enforcement 

Approaches relating to legal enforcement have developed more signifi-
cance within the framework of pecuniary penalties in particular. They also 
play a role, although a secondary role within the penal system (see Wulf 
1985; cf. also Brenzikofer in: Marks & Riissner 1989, p. 379 et seq.). 

There is also the possibility of having the pecuniary penalty due to the 
State, declared payable to the injured party, under particular conditions. It 
is also possible to allow the claim for compensation for damages to take 
priority over the pecuniary penalty in cases of concurring claims (see 
Frehsee 1987, p. 212 et seq.). Both solutions have in common the fact that 
the fiscal interests of the State are placed second to those of the injured 
party. 
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The German law has until now, to some extent, followed such paths 
which have already been followed in other countries ( e.g. in Switzerland; 
see Schulz in: Eser, Kaiser & Madlener 1990, p. 219 et seq.). In this sense, 
the authority of the law enforcement authorities to allow realization of 
payment of pecuniary penalties "if the compensation for damage caused by 
the criminal act of those convicted would be considerably endangered, 
without approval(§ 459a I 2 StPO)", can be understood. According to more 
extensive but up to now practically unrealized suggestions, either the con-
ditional remission - of a part - of the pecuniary penalty should be introduced 
in respect of a case of compensation or at least positive significance should 
be attributed to compensation by refraining from enforcement of pecuniary 
penalties (§ 459d StPO), or imprisonment in default of payment of fine 
(§ 459f StPO) (Muller-Dietz 1988, p. 967). Regulations which irrespective 
of their concrete conceptualization would establish the priority of compen-
sation would come in useful for the injured parties in particular in view of 
the disadvantageous income and property levels of those debtors subject to 
pecuniary penalties. 

Approaches which are directed towards compensation during imprison-
ment, are therefore only of limited importance. As experience shows, 
negative effects accumulate: Many prisoners have to cope with a high extent 
of debts (see Freytag 1989, p. 10 et seq.). The highest financial burdens 
cannot be reduced during the period of incarceration. In contrast, these 
burdens increase because of the comparatively limited remuneration (see 
§§ 43, 200 StVollzG; Strafvollzugsgesetz; Prison Act). There is therefore 
only room for compensation during imprisonment in a small number of 
suitable cases, in view of the present legal position and practice. It is 
therefore most likely be realized on the basis of programs which provide for 
settlement of debts (see Freytag 1989, p. 42 et seq.). 

2.4.3 Solutions Relating to Substantive Law 

Substantive legal principles in respect of compensation are of most 
significance in the area of legal consequences. Compensation by the of-
fender can accordingly have an effect on whether or not, and how a 
punishment is imposed. Three concepts can to a considerable extent be 
distinguished from each other in this respect (see Muller-Dietz 1988, p. 968 
et seq.): 

The first possibility exists in that the actual efforts towards or achieve-
ments of compensation, or the corresponding formal obligations of the 
offender - for instance in relation to property offences - can be recognized 
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as a ground for repealing sentence. Austrian law provides for such an 
example(§ 167 6StGB; Austrian Penal Code; see Hoepfel, Krainz in: Eser, 
Kaiser & Madlener 1990, p. 171 et seq., 197 et seq.). 

According to a further concept realized in German law (§ 46 II StGB), 
compensation allows a claim for mitigation to be made, which influences 
the determination of the penalty in relation to the offender. Afterwards, the 
criminal judge must take into account, in establishing the degree of punish-
ment, the behavior of the offender after the act and in particular his efforts 
"to compensate for damages" and likewise "to reach a settlement with the 
injured party" (see Frehsee 1987, p. 201 et seq.). 

A third substantive law variant is to look into the establishment of 
compensation as a non-independent or independent criminal penalty. The 
non-independent form has been realized in German criminal law. Accord-
ingly, the court can require those convicted to "compensate for the damage 
caused by the criminal act according to ability" (§ 57a III 1 StGB), where 
there is suspension of a determinate prison sentence on probation (§ 56 
StGB) and also in cases where there is suspension of the rest of a determi-
nate prison sentence(§ 57 III 1 StGB) or lifelong imprisonment(§ 57a III 
2 StGB). In all of these cases, the compensation is tied up with the principle 
of punishment, namely imprisonment, and is therefore dependent on this. 
Admittedly, the compensation has only little practical significance in the 
form of probation conditions (see Frehsee 1987, p. 264 et seq.). It is similar 
to compensation in the form of a condition attached to the suspension of a 
prosecution (see 2.4.1). 

The German legislature has not been able to make up its mind as to 
creation of compensation as an independent legal response. Until now, 
merely the first suggestions and ideas have been set out in relation to crime 
policy - alongside many practical projects relating to offender-victim-settle-
ment (see Marks & Rossner 1989 and, see Bundesministerium der Justiz 
1988, p. 47; Schoch in: Eser, Kaiser & Madlener 1990, p. 73 et seq.), the 
chances of realization of which must be regarded as undecided. Some 
foreign laws have however already undertaken first steps in this direction. 
A characteristic example is the compensation order in Great Britain (see 
Jung in: Eser, Kaiser & Madlener 1990, p. 93 et seq.). Admittedly inter-
national discussion in this field of all others, is isolated. This is becoming 
apparent from the multitude of theoretical and empirical questions which 
have been drawn around the relationship of the criminal law and civil law, 
punishment and compensation, state interests and private interests in respect 
of settlement (see H.-J. Albrecht, Muller-Dietz in: Eser, Kaiser & Mad-
lener 1990, p. 43 et seq., 355 et seq.). 



Compensation as a Criminal Penalty? 205 

3. Compensation in the General Context of Legal Approaches 

Two aspects appear in this connection both of which have had a lasting 
and particularly significant effect upon the development of German Jaw: 
Firstly, the compensation/settlement of a property/pecuniary damage is 
traditionally understood in the first instance, as a task for the civil Jaw. 
Accordingly, the criminal Jaw - in its substantive content and also in its 
procedural content - attributes only comparatively marginal weight to com-
pensation. 

3.1 The Traditional Starting Point: Compensation and Punishment 

The comparison and distinction between criminal Jaw and civil Jaw, 
punishment and compensation, is the result of a Jong history of legal 
development, which is closely tied to monopolization of the punitive power 
in the state, and the extension of the state demand for punishment. At the 
same time, this process has increasingly Jed to abstraction of those people 
involved directly in the criminal act, namely the victim and the offender, 
and to removing the formalized handling of the social conflict which is 
constituted by the criminal act, namely the criminal procedure, from the 
concrete world of life itself. The elaboration of various forms of wrong 
involving injury or damage, corresponds with the line of development, to 
which the significant theoretical attention was devoted in the 19th century 
(see EA. Wolff in: Hassemer 1987, p. 137 et seq.). According to this, of the 
various individual legal consequences, merely compensation and punish-
ment correspond to civilian and punishable wrong and compensation ap-
pears more as an object and task for the civil law than the criminal law. This 
applies in spite of some overlapping substance, for instance the function of 
legal redress for ( civil law) damages for pain and suffering. 

A number of criminal theoretical concepts were developed in the 19th 
century. These concepts saw compensation in a complete sense, as settle-
ment on the one hand of material and on the other hand of psychical and 
social damage (in relation to the victim and the other citizens not affected 
by the criminal act). However, these concepts which were partly labelled 
restitution and reimbursement theories and partly as recovery or (legal) 
redress theories, were unable to succeed in further discussion (see Muller-
Dietz 1983; Frehsee 1987, p. 50 et seq.). 
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3.2 
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The Neglect of Interests in Settlement, in Criminal Law and 
Practice 

The other side of the study of the development of the law with its counter 
arguments of compensation and punishment, form the neglect of the per-
sonal relationships, interests and needs of victim and offender. Accordingly, 
it is no longer a question of eliminating - in whatever way and with whatever 
results - the social conflict between the parties involved in the crime and 
the parties affected by the crime. This is rather a task which is incumbant 
upon the state. The interests of the victim and offender in reaching a 
settlement and pacification are therefore not thematized primarily in the 
criminal proceedings, but the criminal procedure is aimed in the first 
instance at satisfying the interest of the state in making the claim to 
punishment (see Frehsee 1987, p. 890 et seq.; Rossner in Marks & Rossner 
1989, p. 7 et seq.). 

Characteristic of this in particular, is the distribution of power and 
opportunity within the German criminal (law) procedure to bring influence 
to bear upon the course and results of the legal proceedings. The authorita-
tive decision-maker in the criminal procedure, is represented by the criminal 
law institutions of authority which are in control, alongside the police and 
most of all the department of prosecution and civil court. Central procedural 
rules such as the principle of mandatory prosecution (Legalitatsprinzip) and 
the principle of official investigation by the public prosecutor (Grundsatz 
der Amtsermittlung) also contribute to this. For this reason, the opportunities 
for the victim and offender to shape or influence the procedure are particu-
larly limited. Both parties to the proceedings are confined to safeguarding 
the specific rights of the accused and witnesses ( determined by the rule of 
law). 

This also applies - to the same extent - in respect of the enforcement of 
settlement and compensation interests of the victims in the criminal proce-
dure. In this respect, it is open to the injured party, alongside the consider-
ably obsolete legal institution of the adhesive procedure (§§ 403 et seq. 
StPO) already mentioned, to make use of the possibilities of an accessory 
prosecution (Nebenklage; §§ 394 et seq. StPO) and a private prosecution 
(Privatklage; §§ 374 et seq. StPO). He can bring no influence to bear upon 
a condition directing suspension/discontinuance of the proceedings, himself 
(summarized in Rie/J 1987, see 2.4.1). 

The doctrine of the so-called state right/claim to criminal punishment or 
sanction, has finally had a negative effect upon the satisfaction of private 
interests in the criminal procedure. The state accordingly appears in the 
criminal process - as it were, acting on behalf of the legal community - as 
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the "rightful party". The state alone can achieve payment of the pecuniary 
penalty/fine from the criminal or the intrusion upon a person's freedom - in 
cases where imprisonment is imposed. The injured party himself can only 
assert his claim to compensation in the criminal procedure - as explained 
- under more difficult circumstances. However, the offender is then pri-
marily indebted to the state in respect offulfillment of his duties. A direction 
to suspend or discontinue proceedings in a case of compensation, is an 
example of this (see Muller-Dietz 1988, p. 971). 

4. Compensation as a "Third Path" in the Criminal Law? 

The neglect of elementary victim and settlement interests in the traditional 
criminal process, has given further impetus to considerations focussing upon 
the development of compensation as an independent penalty or response in 
the area of criminal law. Such ideas come to mind particularly, if compen-
sation is not merely seen as a means to compensate for the (property) 
damages caused by the crime, but if it is seen as an opportunity towards 
settlement or disposal of criminal legal conflicts. The models or projects of 
victim-offender reconciliation frequently stress this pacifying effect (see 
Marks & Rossner 1989). 

In the meantime, past experience and discussion has shown that compen-
sation cannot be further integrated into the spectrum of the system of 
penalties, owing to its particular nature. This applies in particular in view 
of the separation of and differentiation between punishment and compensa-
tion, and also in view of the fact that the criminal law has traditionally had 
difficulty in accepting the idea of compensation into its repertoire of legal 
consequences. If and so long as compensation for damages is understood 
primarily as a task for the civil law and in this way therefore a civil concept 
(see 3.1), the significance and character of a "classical" criminal penalty 
cannot be attributed to the concept of compensation. Such considerations 
have therefore lead to the suggestion that compensation should be formed 
as a "third path" alongside punishment in its narrower sense, and the 
measures for prevention of crime and reformation of the offender (Roxin 
1987, p. 52; Schoch in: Eser, Kaiser & Madlener 1990, p. 73 et seq.). 

The realization of such a suggestion throws up an entirely new set of 
questions which have already been taken up for some time in past discus-
sion, but never conclusively settled (see Bundesministerium fur Justiz 1988, 
p. 34 et seq.; Muller-Dietz 1988, p. 972 et seq.; H.-J. Albrecht, Schoch in: 
Eser, Kaiser & Madlener 1990, p. 43 et seq., 73 et seq.). Such questions 
are partly legally theoretical and partly empirical in nature. On the one hand, 
we are concerned with setting a target, and justification of compensation as 
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an independent criminal response. In this respect, the relationship to the 
recognized criminal goal and to the traditional criminal legal penalties, 
requires clarification. From an empirical point of view, the question now 
arises as to the area of application and implementation of such a response, 
which in any event is new to German law. The difficulties which are tied 
up with integration of compensation into the system of criminal law con-
sequences, have caused in addition, writers of the accordingly alternative 
designs, to develop a restitution model which is based on the willing efforts 
of the offender, which foresees dispensation with punishment in respect of 
a case where there is full compensation for damages - where there is clear 
establishment of guilt - and therefore no court conviction for such an 
outcome (Schoch in: Eser, Kaiser & Madlener 1990, p. 89 et seq.). 

4.1 Setting Targets 

Thoughts and ideas up until now (see esp. 1.), show that compensation 
can pursue quite differing goals. It can bear in mind purposes of abolition 
and diversion, victim's interests in settlement and the pacification require-
ments of the parties involved in the crime and those affected. Positive effects 
upon the victim and the offender, the legal community and the so-called 
authorities of penal control, can also be effected. 

This is evident in cases of victim-offender-reconciliation or in cases 
where compensation is the outcome, both of which help to avoid a criminal 
procedure form the outset. The fact that such combined settlements or 
solutions are coming up again and again in practice, is well known (for 
example Hanak in: Muller & Otto 1986, p. 177 et seq.). Until now, merely 
an insufficiently researched dark area in respect of solutions to private and 
social conflicts, has existed. The preference for proceeding in such a way is 
obvious: It saves both the victim and the offender who are involved in the 
criminal court procedure, psychical-social burdens and disadvantegeous 
legal consequences. The injured party must not in cases of extra-judicial 
settlement, enlist the help of the court to satisfy his interest in settlement 
and he is most of all spared the subsequent civil court process to enable 
enforcement of his claim. The position of his interest lies in that he can thus 
reach his goal in a much shorter and easier way. The negative legal and 
social effects of a conviction fall upon the offender. The Ministry of Justice 
also profits from this joint disposal of the conflict, because in this way, the 
court procedure is avoided. 

These grounds which have admittedly been presented in an ideal-typical 
form, point decisively in favor of the practical possibilities of an extra-ju-
dicial victim-offender reconciliation, with or without consultation or media-
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tion being encouraged (see Schreckling & Pieplow 1989; Marks & Rossner 
1989; Arbeitsgruppe TOA-Standards 1989; Schreckling 1990). In contrast, 
a court judgement in favor of compensation - in so far as the introduction 
of such a response can be considered - points to a solution which is a second 
choice. At any rate, it takes the interests of the victim and offender more 
strongly into account than the traditional criminal penalty (just as for 
example pecuniary penalty/fine or suspension of sentence in favor of pro-
bation) which it would replace. 

Such a criminal legal response would move the real interests of the victim 
in settlement into the focal point of the court decision, and in this way push 
the right of the state to punishment into the background, this being in any 
event of abstract and symbolical significance and therefore something which 
is difficult to comprehend and understand from the point of view of the 
juridical layman. The offender would in this way clearly be more aware of 
what he had caused as a result of his criminal act than if the "classical" penal 
sanction was imposed. Frequently he believes that he has "paid for" his 
crime by means of the pecuniary penalty or completion of his prison term, 
without recognizing the injury or damage which he has caused to the victim. 
The court cooperation or the confirmation of the duty to compensate, can 
contribute at the same time to strengthening the general awareness of 
"norms" and "values" which are directed towards recognition of and respect 
for the right and property of others (see Frehsee 1987, p. 87 et seq.; Roxin 
1987, p. 47 et seq.). The point of such a response would therefore be to 
work towards eliminating every disturbance which the offender has caused 
by his crime in relation to the victim and also the legal community. In this 
way, it would be a function of social pacification, which is understood in 
many ways as the comprehensive task of the criminal law. The point of view 
of bringing relief to the judiciary in that a subsequent civil court procedure 
would be avoided, would therefore lose weight (Muller-Dietz 1988, p. 973). 

4.2 Difficulties of Legitimation 

4.2.1 Aspects in Penal Theory 

The ideas of settlement and restitution have played a considerable role in 
the historical development of penal theories (see 3.1). This shows that the 
idea of compensation is in no way and certainly must not be foreign to the 
criminal law. In t~e meantime, the concepts aimed at restitution or settle-
ment of damages caused by an act of crime, by means of criminal punish-
ment, were unable to succeed. The differentiation and refinement of the legal 
system has led to the fact that varying functions have been added to the 
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various legal outcomes, namely compensation and punishment. Accord-
ingly, criminal theoretical aspects of retribution and - general preventive -
deterrence, which can only be strongly associated with aims of compensa-
tion, have for a long time taken priority. 

It only appears to have been possible to justify compensation in penal 
theory, in the course of a new departure in crime policy. This has happened 
- at least up to now - in two different ways. One concept deals with 
connecting compensation for damages to the recognized aims of punishment 
(of today). A further concept would prefer it to be identified as a new penal 
objective - namely in the further development of the criminal legal system. 

The first principle can therefore be easily justified because it can be linked 
to the prevailing justifications and aims of the criminal Jaw and of criminal 
penalties. 'Positive general prevention/deterrence', the so-called 'prevention 
by integration' and 'positive specific prevention/deterrence', the rehabilita-
tion of the offender, are taken into account as such purposes. The 'positive 
general prevention/deterrence' is aimed at training the citizen to comply 
with the laws and at maintenance and strengthening general awareness of 
the law. The function of compensation is however in agreement with this 
(see Roxin 1987, p. 47 et seq.). The settlement between a victim and the 
offender can in this sense point to a means by which the relationship 
between the two parties which has been destroyed because of the crime, can 
be improved and social peace restored. The socially constructive efforts of 
the offender can help to strengthen the priority of standards and in this way 
the social and individual awareness of the law. It can work against the 
neutral tendencies of the offender and remind him of his social responsi-
bility. The legal community can be convinced that the state is looking after 
the objects of legal protection and interests of the victim" (Muller-Dietz 
1988, p. 974). 

The second concept is based on a new departure in the historical develop-
ment of criminal law, which considers the thoughts of offender-victim 
reconciliation, of "settlement and discharge of conflict in the interests of the 
victim, of society and of the offender" to be of prime importance. It is true 
that also a connection is made here with the penal objectives outlined, 
positive general and specific prevention/deterrence, in that it is referred to 
the effect of learning, trust and pacification of a criminal Jaw practice which 
is aimed at social settlement (Rossner 1989, p. 36). However the accent is 
place quite clearly on the function of the socially constructive processing of 
the crime and in this way, the "principle of responsibility" is set against the 
"principle of counter-attack" which belongs to the criminal law of retaliation 
and deterrence (Rossner 1989, p. 19). 
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The realization of such a concept would require an extensive structural 
change to the criminal law and criminal law attitudes as they stand today, 
because it is not recognizable which penal function could be attributed to 
compensation, beyond the purposes of integration and special prevention 
(see Roxin 1987, p. 46 et seq.; Muller-Dietz in: Eser, Kaiser & Madlener 
1990, p. 361 et seq.). The criminal law would in this way be brought closer 
to the civil law which in fact promotes the settlement of private interests to 
a considerable extent and seeks in this way to adjust the social relationships 
to a stable and satisfactory level. The last words have not been spoken in 
respect of the internal justification and necessity for such a change of 
"paradigm" (see Frehsee 1987, p. 145 et seq.; Beste 1987, p. 324 et seq.). 

If compensation is successfully integrated into the criminal law program, 
with its specific targets, the specific penal character of the court response is 
in no way evident. Additional arguments are required to establish compata-
bility within the system. Such arguments may be reflected in the fact that 
the obligation undertaken by the offender to effect compensation within the 
criminal proceedings, may already imply or mean burden comparable to a 
criminal sanction. This assumption is based not least upon the fact that in 
such cases precisely such a criminal legal decision-making authority is at 
work (Frehsee 1987, p. 365). On the other hand, we can refer to the 
possibility of registering the compensation in the Federal Central Register, 
which would attribute to this response, a function which distinguishes it 
from civil law compensation (Federal Ministry of Justice 1988, p. 41). 

4.2.2 Question of "Social Acceptance" 

In connection with the integration-preventive concepts favored today, 
which are aimed most of all at the functions of confirmation of norms and 
stabilization of general awareness of the law, the question arises as to the 
social attitudes towards the criminal law and criminal punishment. Such 
assessment and evaluations in the empirical research of "positive general 
prevention" therefore play, not by accident, a fairly extensive role (see 
Schumann 1989; Schoch 1990). How compensation in relation to "classical" 
criminal penalties is judged by society, is also of importance in this context. 
New studies - for instance the Hamburger survey by Sessar et al. - appear 
to point to the fact that punitive tendencies, as it has always be assumed, 
are not so evident. "Compensation as a replacement for punishment, is 
equally accepted as being in itself a punishment" (Sessar, Beurskens & 
Boers 1986, p. 88). Admittedly, the findings point to clear discrepancies in 
the assessment or evaluation by the general public and judiciary. Whereas 
the general population is predominantly positively pre-disposed towards the 
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principle of compensation, the judiciary on the other hand can be seen to 
hold a reserved attitude towards it (Sessar in: Marks & Rossner 1989, p. 42 
et seq.). 

These results could speak for the fact that integration of compensation 
into the criminal law, introduces more of a problem of implementation than 
a problem of social acceptance. Such a criminal political step would there-
fore have a realistic social chance. Other questions however remain open 
and which on the one hand concern the ability to generalize the findings 
mentioned, and on the other hand concern the legal theoretical problem of 
which consequences are to be drawn from the attitudes of the general public 
to this spectrum of possible legal consequences or responses to crime. Both 
aspects require further clarification (Muller-Dietz 1988, p. 976). 

4.3 Problems of Application and Implementation 

Many questions are arising in the area of the application and the practical 
realization of compensation as a criminal law response. They indicate the 
complexity and difficulty of such a plan. It is therefore about problems of 
the concept of damages, form of damages, the possibilities of reparation- in 
the view of particular cases or groups of offences -, the willingness of victim 
and of offender to work together, the ( economic) capacity of the offender, 
the possibility of substitution of compensation by means of other contribu-
tions of efforts or by means of forms a symbolical settlement and of 
acceptances by the judiciary itself. The individual aspects have been more 
closely worked on elsewhere (see for example Frehsee 1987, p. 155 et seq.; 
Bundesministerium der Justiz 1988, p. 47 et seq.; Roxin, Hirsch in: 
Eser, Kaiser & Madlener 1990, p. 371 et seq., 380 et seq.). These can 
merely be referred to here in a fragmentary and cursory way. 

Past discussion points to the difficulties already arising in establishing the 
area in which compensation can be meaningfully and adequately applied. 
First of all, the crimes which involve material and non-material damages 
must be considered, the extent of which can be evaluated and established 
or at least fixed in the normal proceedings for the taking of evidence. The 
principles of the law of compensation relating to the civil law would be 
considered for reasons of substantive law, as measures for defining the 
foundation and extent of obligations to pay or to perform. This would in 
any case help to avoid unfair treatment of various groups of "offence 
creditors or obligants" (Muller-Dietz 1988, p. 977). Offenders with low 
incomes would also have to be able to participate in every form of response. 
This could however only happen if a suitable substitute was presented - for 
example, charitable non-profit-making work (community service) would be 
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such a possibility, having in fact taken over in many ways the role of a 
contribution which has some monetary value (Bundesministerium der Justiz 
1988, p. 41). Another matter which is open to question is as to whether and 
to what extent forms of symbolical compensation can be developed and 
practised. These forms should however be added judicially, to the constitu-
tional grounds already in existence and finally to the standard catalogue of 
legal consequences. 

It is a widely known view, that compensation as a criminal law response, 
requires the readiness of the victim to cooperate. However, a minimum of 
willingness to cooperate on the part of the offender also appears to be 
necessary if the failure of such efforts towards reconciliation are not to 
become an automatic result. The problems attached to any solution which 
makes compensation an integral part of the criminal law system of legal 
outcomes, can clearly be understood. It is therefore possible that such 
concepts with their current requirements, are not merely bordering on 
criminal theoretical legitimization, but also on the limits of practical reali-
zability. The fundamental structural changes of the criminal law mentioned 
(see 4.2.1) or the models of extra-judicial reconciliation already tested in 
many cases, refer in fact to alternative solutions. 

5. Compensation as a "Concept with Limited Scope" 

The obstacles sketched out, which stand in the way of realizing the 
criminal law response of "compensation", have caused the working party 
working on it at that time (see 2.1) to speak of a "concept of limited scope" 
(Bundesministerium der Justiz 1988, p. 34 et seq.). The difficulties appear 
to be numerous and too complex to be able to be regarded within such a 
theory, as an all embracing solution to the penalty and the legitimation 
problems of todays criminal law (Bundesministerium der Justiz 1988; 
Muller-Dietz 1988, p. 979). Discussion in the meantime, has allowed reser-
vations to emerge somewhat more clearly. It has also shown what may be 
called, a wish to reconcile the dogmatical, consistent solutions with practical 
ones. Discussion has also brought the fact to realization that what is 
decisively important, is to reach a clear target which should be pursued by 
means of the concept of compensation (see most of all Eser, Kaiser & Mad-
Zener 1990). The extent to which science and practice introduce a readiness 
for innovation in crime policy in the future should also be important from 
the point of view of its further development. 
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6. Summary 

The article which follows up the studies of theArbeitsgruppe TOA-Stand-
ards (1988), of which the author formed part, made various observations on 
the matter of setting up compensation as a criminal legal response. Authori-
tative approaches relating to integration of compensation into the criminal 
law as a whole, are being discussed and placed at the forefront of such 
discussion. The suggestion of adding compensation as a "third path" ( option) 
in the system of criminal law penalties, is being more specifically substan-
tiated. It appears that this can be regarded at most as a "concept of limited 
scope" which leaves a number of questions unanswered. 
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1. Introduction: Framework and General Aims of the Tiibin-
gen Court Assistance Project 

Compensation in the form of settlement of conflict namely settlement 
between offender and victim, became a criminal political concept of prime 
importance at the end of the second millenium. Focus upon the victim, 
growing social interest in poetic justice and reconciliation (see memorandum 
by the Evangelical German Church 1990; Zehr 1990; Wright 1982), the 
imperfect profile of traditional criminal law (Kaiser 1988, p. 900 et seq.) 
and the re-evaluation of freedom and humanisation of power as outlined 
constitutionally, have stimulated discussion of a corresponding fundamental 
reform of the criminal law. Ideas within the framework of crime policy 
include many areas, namely the abolition of the criminal law in favour of 
settlement of conflicts which is exclusively a private matter (Christie 1982, 
p. 92 et seq.; Plack 1974, p. 326 et seq.), creation of a separate channel 
within the criminal law system (Frehsee 1986, p. 119; Rossner 1990, p. 164 
et seq.; Roxin 1987, p. 37 et seq.; Schoch 1990, p. 73 et seq.) and advocating 
more extensive practical application within the framework of the existing 
sanctions such as discontinuance of proceedings and suspension of sentenc-
ing supported by critics of the idea in general (Hirsch 1990, p. 550 et seq.). 
In spite of fundamental criticism which regards compensation as a foreign 
body within the criminal legal system and as the sole task of the criminal 
law (Hirsch 1990, p. 551 et seq.), complete exclusion of compensation from 
movements towards criminal reform in Germany, has never been discussed 
anywhere. 

Whether or not compensation is being propagated as a strategy for 
bringing about peaceful resolution of a conflict without use of the criminal 
law and state control, or as a simple alternative to a punishment which is 
retaliatory in effect within the system of criminal social control, the con-
sequences of the legal responses are in any case diametrically opposed to 
the classical understanding of punishment. The frequently claimed state right 
to punishment is thrown into disarray, if the offender and victim are able to 
define the legal consequences and are finally called upon themselves to 
restore law and order after the offence has been committed. At least the 
mechanism of retaliation which until now has dominated the criminal law, 
will have been broken through: "An evil deed calls for an evil response" 
and the state is then called upon to produce this relationship in the criminal 
law (Coing 1985, p. 248; Rossner 1989, p. 7 et seq.). 
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It is therefore clear that the idea of compensation is confronted with 
widely established public opinion and professional criminal legal views. It's 
power of enforcement, both speedy and far-reaching, is just as astounding. 
It depends most certainly in this situation upon how the idea is put into 
practice. Most of all, the danger exists that the possibilities and boundaries 
of criminal political concepts are taken up without criticism and practical 
trial. One wants to avoid a verdict of momentary euphoria being attached 
to compensation in a few years. The effects of compensation in practice 
must therefore be analyzed critically. 

Although widely documented experience of very positive results were 
presented in juvenile criminal law in Germany since the model projects had 
begun in 1984 in Braunschweig, Reutlingen and Cologne (Kuhn 1989; 
Marks & Rossner 1989; Schreckling 1990; for summary and good overall 
view see Schoch & Bannenberg in this volume), corresponding results have 
until now been lacking in the general criminal law. The research proposals 
in respect of the Tiibingen Court Assistance Project reported here, attempts 
to close these gaps. The projects belongs, as a singular concept in general 
criminal law, to the compensation models of early days. The plan had 
already been formulated in the years 1983/84, and the work was begun in 
1984. 

The project can be regarded as a compensation model within the frame-
work of criminal social control. Admittedly, this does not mean that the idea 
of settlement of conflict is limited contentswise in this way. The central 
starting point can be regarded as being § 153a StPO (StrafprozeBordnung; 
code of criminal procedure), which introduced compensation as an alterna-
tive solution of prime importance to formal sanctions in 1975. The provi-
sions were set out in such a way that compensation is not effected by the 
judiciary as a coercive condition, but rather it is achieved between offender 
and victim with the participation of the court assistance preliminary to the 
court proceedings. The work of the court assistance is aimed, alongside these 
efforts towards dismissal of the proceedings, also at giving impetus to 
compensation as a probationary condition and in relation to the extent of 
punishment imposed according to § 46 Abs. 2 StGB (Strafgesetzbuch; penal 
code). The legitimization of the court assistance in relation to work concern-
ing settlement of conflict, is safeguarded by law. The court assistance is, 
according to § 160 Abs. 2 S. 2 StPO, called upon to place the judicial 
decision relating to the legal consequences of the crime, on a reliable social 
data basis. Settlement of the conflict is understandably part of this social 
dimension of the crime. 

The court assistance set up by the criminal prosecution service, receives 
cases from the processing prosecutor where compensation is to be effected. 
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The offender must have confessed and the victim must be prepared to 
cooperate. The court assistant acts as a "conflict assistant" in individual 
consultations or a general discussion. Forms of reconciliation such as mutual 
recognition, apology and the symbolic achievement (of this reconciliation) 
is important, over and above achievement of material reconciliation. The 
element of bringing about peace, which the social work is geared towards, 
takes priority over the more precise civil legal development of the case. 

2. Issues and Methods of the Study 

The statistical evaluation of the Ttibingen Court Assistance Project is 
based on 183 cases in which compensation was strived for. These were 
carried out by the Ttibingen prosecutors court assistance between May 1984 
and December 1989, within the sphere of the other ordinary work of the 
court assistance and everyday circumstances. 

The cases were received by the court assistant upon the referral of the 
prosecutors and not upon their own decision. Because of the experimental 
character of the work, the case referrals depended strictly upon the personal 
attitude of the particular prosecutor concerned. Only some of the Ttibingen 
prosecutors cooperated with the court assistance in relation to efforts 
towards compensation. The uncontrolled selection of cases which therefore 
arose, must be accepted in view of the pilot function of the project. The data 
was recorded by the court assistant in a standardized questionnaire. In order 
to draw conclusions regarding the attitude of the judiciary towards compen-
sation, a questionnaire was carried out of 6 prosecutors. 

Finally, an evaluation of the individual cases was carried out as part of 
the course of the study, in order to demonstrate the effects and their 
relationship to everyday cases of compensation. 

3. Selected Results of the Tiibingen Court Assistance Project 

3.1 The Offences 

The compensation cases extend over a wide spectrum of crimes, which 
cannot be characterized by formal criteria. The distribution is spread 
amongst the entire area of classical offences. Nevertheless, certain strong 
characteristics arose in relation to this distribution, relating to the frequency 
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of the offence and interpersonal relation to the form of the offence. The 
order in relation to the spread of offences, can be formulated as follows: 
Physical injury (32%), theft (16%), fraud (15%), damage to property (7%), 
insult/defamation (5%). 

Three out of four offences related to material damages. In relation to the 
others, or alongside the others, the attempts at achieving compensation, had 
to be focussed in addition upon non-material consequences of the crime such 
as hurt feelings, insult/defamation and breach of trust. The extent of damage 
amounted in the majority of cases to between 100 DM and 500 DM. 

3.2 Offender and Victim and their Relationship 

In relation to offenders, basic social data with. regard to sex and age 
structure, are not different from those suspects in police criminal statistics 
(namely three quarters of offenders were men and age was focussed within 
the 21 to 40 age group). There were no peculiarities in relation to the number 
of foreigners, namely 18%. 

Social data in relation to the offender, gave no indication at all of any 
circumstances owing to personal advantage. Those questioned stemmed on 
the whole from the lower half of the social strata and the number of 
unemployed (11 % ) as opposed to the rate of unemployment locally (3.5%) 
and the number of workers (48%) was relatively high. Allocation of cases 
to the victim-offender-reconciliation project was affected officially accord-
ing to factual and not personal criteria. 

This picture has been rounded off because of the high percentage of 
previously convicted offenders ( 40% ). It can be concluded from the fact that 
although eight people had indicated more than six previous convictions, that 
compensation is regarded as a sensible and reasonable way of dealing with 
career offenders. 

It is noticeable in relation to victims, that the proportion of women (36%) 
was less than that of men although the crime in relation to these women 
could more frequently have qualified as an offence where a personal 
victim-offender relationship was of significance. 

According to the aims of conflict settlement set out, natural persons, 
according to expectation, were most frequently (83%) the victims of the 
crimes. The remaining related to the state, community and firms. Social data 
in relation to the victims, shows that they are socially more privileged than 
the offenders. The offender-victim-relationship also mirrors the obvious 
selection criteria used by the prosecutors, namely that a clear conflict exists 
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between the offender and victim of the crime. The overall results show that 
over a half (57%) of all offender-victim-relationships, already existed before 
the crime itself. In many of these cases - most of all those where there is a 
partner involved - up to 20% - or relationship between relatives - consider-
able tension existed, which had resulted from serious conflicts which had 
not been resolved. The potential for conflict which emerges for the court 
assistance, proved to be explosive and demanded extensive action being 
taken within the social work sphere, over and above treatment of the case 
as a criminal legal matter. The court assistant could frequently no longer 
confine the conflict to the crime. The possibility of resolving the conflict 
gives rise to the prosecutors referring such cases to the project. 

3.3 Reasons for Criminal Law Settlement of the Conflict 

The activities of the criminal prosecution authorities was based, in rela-
tion to the project cases - as usual - predominantly upon the initiative of the 
victim (84%). 

The project confirmed the high level of acceptance of compensation 
within the criminal proceedings, once again. Over 90% of offenders and 
victims were prepared to take part in an attempt at settling the dispute. As 
a rule, the offenders' and victims' expression of readiness to participate 
merely followed readily upon information about the work of the project. 

The grounds for willingness to take part in a settlement within the 
criminal law and interest in compensation, stem both on the part of the 
offender and also the victim, from a large number of motives. Almost all 
functions attributed to compensation in criminal political discussion, can be 
found here. 

The offenders cite quite sincerely, the improvement of their position 
within the criminal proceedings in the first place (85%). In addition they 
cite their interest in a very speedy resolution of the conflict (83%) and 
understanding for the victim (59%) the former being almost as frequently 
cited as the first. 

Victims gave priority to their wish towards obtaining satisfaction (74%). 
This extends from simply "having peace at last", to more comprehensive 
peaceful resolution of the conflict in particular in relation to physical injury, 
insult/defamation or coercion. A larger number of victims indicated that they 
had been impressed by the offender's willingness to settle the dispute and 
did not want to refuse these moves towards compensation. Personal redress 
by means of compensation determined the victim's willingness to cooperate 
in almost half of the cases. A number of victims regarded their own 
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behaviour as jointly responsible for the crime. It was also shown in a number 
of cases, that "clearing up" of the situation was the most important aspect 
in a conflict which had lasted for some time. 

There were various reasons why the need for punishment did not take 
priority in relation to a few offenders (8%) and victims (8%), who refused 
to participate in compensation. The conflict orientated background played a 
role. In this way, both, offender and victims no longer wished to come into 
contact with each other again. Compensation was considered in a number 
of cases, to be pointless. 

3.4 Settlement of the Conflict 

After the cases had been transferred, the court assistant first of all clarified 
as to whether or not the offender and victim were prepared to reach a 
settlement. The first contact was made either by telephone or personally 
according to the particular situation. The first initiation of contact between 
victim and offender was handled flexibly. This was not relevant in any way 
in relation to the success of the settlement. 

Mediation with a view to a compensation agreement took place in two 
out of three cases without direct contact between offender and victim. The 
court assistant performed the mediation itself. In 14% of cases a mediation 
consultation was carried out accompanied by the court helper. This could 
bring about more satisfaction for both the offender and victim. This consult-
ation was carried out by offender and victim alone in the remaining cases 
(20% ), upon the suggestion of the court assistant but without his or her 
presence. There is a distinct contrast here to the offender-victim-settlement 
models in juvenile criminal law, where the direct consultation between the 
parties, takes priority. 

A more successful conclusion was reached in four out of five cases as a 
result of these efforts towards compensation. Only 19% of cases had to be 
given up to the prosecutors, having failed. Compensation was attributed 
success if offender and victim expressed themselves to be satisfied with the 
compensation agreement concluded and the agreement was implemented in 
full. Failure of efforts towards compensation could frequently be attributed 
to both offender and victim. As a rule, these efforts failed because the 
attempts towards reaching a compensation agreement, were made prema-
turely. Those parties who were prepared to participate in reconciliation, were 
in most cases successful. 

Compensation agreements were concluded verbally in 85% of cases and 
put to paper in just under 15%. Three quarters of the cases which had been 
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successfully concluded, included more or less non-material achievement of 
reconciliation of a symbolical character, e.g. work carried out for the victim, 
presents and apologies in many forms. Full compensation was effected in 
35% of cases and only part compensation in 18%. 

The greater majority of victims considered offender-victim-settlement to 
be a sufficient criminal response. More than three quarters of victims 
indicated that no further sanctions were necessary. Only 5% were of a 
different opinion. The majority of victims indicated that there was often a 
general improvement in the relationship between offender and victim after 
compensation had been achieved. Deterioration of the offender-victim-rela-
tionship was established even in unsuccessful cases. 

3.5 The Influence of Compensation upon the Criminal 
Proceedings 

The criminal proceedings were dismissed by the public prosecutor in 78% 
of cases, after compensation had been achieved. Another pre-condition was 
imposed in relation to half of the cases which were dismissed - mainly a 
pecuniary penalty to be paid to an institution for public benefit. An appli-
cation for a summary award of punishment or charge was made in 5 (13%) 
of cases which had been successfully concluded with compensation provi-
sions being made. Due to the complexity of the way in which punishment 
is assessed and imposed and in particular the lack of comparison between 
individual factors of particular prosecutors in relation to imposition of 
sanctions, we can only assume but make no precise statements to the effect 
that compensation has a mitigating effect upon the assessment of punish-
ment to be imposed. Moreover, it can be established if one considers the 
cases which have failed, that these cases are three times less likely to have 
been dismissed without further consequences following. 

We can assume that the application of compensation is dependent in the 
first instance, upon the personal attitude of the prosecutor towards questions 
of punishment and compensation. The open legal position at present, pro-
duces considerable uncertainty and unfairness in practice. 

3.6 The Attitude of Prosecutors towards Compensation 

A survey of six prosecutors attempted to establish a basis for the central 
question as to what attitudes the judiciary has towards compensation within 
the framework of the practice models. 
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The basic position of all prosecutors questioned presents a fairly positive 
picture. Compensation was regarded as a constructive option in relation to 
processing crimes, particularly in cases where there is basic personal conflict 
involved. Offender-victim-settlement is particularly well-suited to the task 
of pacification. The information obtained from the prosecutors indicated 
concrete effects in relation to insight into justice and emphasis of norms. 

Crimes within the sphere of middle-range crimes such as theft/burglary, 
physical injuries, damage to property and others prove to be particularly 
suitable. The form of offence was classified as being of secondary impor-
tance as opposed to the existence of a personal relationship between the 
parties. The criterion which brought about non-qualification, were in partic-
ular insidious crimes, offenders previously convicted for the same offence 
or very high sums of damages. The question of the suitability of offenders 
who had been previously convicted, was discussed controversionally. 

All prosecutors believed that compensation, regarded quantitatively, is 
neglected too much. They all supported settlement of conflicts being trans-
ferred to a particular institution, for example court assistance or private 
organizations. 

The majoritiy of prosecutors called for legal provisions governing this 
area. The purpose cited was avoiding unnecessary charges and bringing 
about mitigation of sentences. The opinion was unanimous however, that 
compensation will maintain its position of subsidiary importance within the 
criminal law, without legal provisons and safeguards. 

3.7 An Example: A Case of Compensation 

The quality of compensation as an event which is procedural in character 
and which has many interactions, cannot be established statistically. This 
reality can only be clarified in the analysis of an individual case. For this 
reason, one non-spectacular every-day case from the court assistance prac-
tice should be outlined: 

B who has been accused of physical injury, is 35 years old and 
is employed as a civil servant. His nine year old son was injured 
by another youth who lived in the neighbourhood, when playing 
football in the street. B, who was angry and wanted to clarify 
exactly what happened, questioned the other youth, who behaved 
pigheadedly and in a provocating way to the extent that B was 
so irritated that he hit him quite forcefully with his hand. The 
child suffered injuries from the strike, which resulted in him 
having to stay in hospital for three days. The youth's parents 
raised a criminal charge because of the physical injury. The 
responsible prosecutor considered the case immediately to be one 
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which was particularly suitable for compensation, in that the 
matter was threatening to escalate to a long-term conflict between 
neighbours. It was therefore transferred with the appropriate 
request, to the court assistant. The assistant first thought to 
consult B and his wife. B was immediately prepared to meet up 
with the youth's parents and to explain the accident and apolo-
gize. He was interested in maintaining a good neighbourly rela-
tionship and it would have been very unpleasant for him if he 
had to keep out of his neighbour's way in future. He knew that 
his behaviour had not been right. He had lost his self-control. 
After this consultation with B, the court assistant went to the 
youth's parents. They were still very outraged about the affair. 
They felt that it would have been better if B had immediately 
apologized after the offence had been committed. On the other 
hand, they expressed themselves to be interested in maintaining 
a good neighbourly relationship for the future. They no longer 
felt any feelings of revenge, and most of all did not want B to be 
criminally convicted or indeed be disadvantaged in his job. In 
addition, their son had suffered no consequent damage and it was 
not intended to claim for compensation for pain and suffering. 
Admittedly, the matter was not to be allowed to go by without B 
having some form of reminder to consider. The fear was that the 
youth's parents would otherwise quickly instigate other proceed-
ings, having withdrawn the original charge without satisfactory 
consequences following upon it. 
After the first contact took place, a general consultation took 
place with all parties concerned. This succeeded in processing the 
conflict to the satisfaction of the parties concerned. Finally, the 
paradoxical situation which arose was that the victim and his 
parents did not want to accept any money for pain and suffering 
and merely desired be "to settle his guilt". B suggested that he 
could make an appropriate contribution to an organization for 
physically handicapped children. The final solution was found by 
the prosecutor, namely the preliminary proceedings were discon-
tinued according to § 153a StPO and a condition was imposed 
upon the accused party upon his own suggestion of having to pay 
a contribution of 750 Marks to an organization for the hand-
icapped. Inquiries made by the court assistance after some time 
had passed, indicated that the neighbourly relationship had been 
resumed and was continuing undisturbed. 

The special quality of compensation as a form of criminal legal response, 
can clearly be seen: Constructive processing of the offence and conflict itself 
and a positive approach towards a peaceful future relationship after the 
event. The complex but effective elements of compensation within the 
criminal law, emerge clearly with hindsight: the youth and his parents 
received some form of redress in which B took responsibility upon himself 
for the offence. Their real interest in maintaining a neighbourly relationship 
and conforming their role as victims in the general public, was considered 
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and borne in mind by the settlement of the conflict and admission of guilt 
made by the offender. The voluntary and symbolical efforts made towards 
compensation or reconciliation was proved outwardly. 

4. Summary and Evaluation of Study Results 

Compensation has been fundamentally accepted by both the victims of 
crime and the judiciary as a criminal legal method by means of which law 
and order is restored in every-day crime. The majority of victims and 
likewise the prosecutors are in agreement and are satisfied with resolution 
of the conflict which is aimed at achieving peace between the parties. 

The high level of willingness amongst the victims and offenders to 
participate in this form of settlement and the correspondingly high success 
rate of these efforts towards compensation, are understandable given the 
general level of acceptance (see representative results in Sessar 1989, 42ff.). 

The crimes in the compensation projects consist of the usual mixture of 
every-day crime - concentrated in the area of physical injuries and damaged 
property and being of middle-range severity. The suitability of compensation 
is not really related to the particular offence concerned, but rather each 
situation must be individually assessed. The offenders who participate in 
compensation represent those involved in "normal" every-day crimes. 

Clarifying the particular circumstances of the conflict and likewise help 
towards working out what has happened and reaching a compensation 
agreement, demands time and the competence of those trained with social 
work skills. This can be found in the general criminal law in the court 
assistance. Admittedly, compensation is used less by adult than by juvenile 
offenders. The central aspect is not the educational element of the settlement 
consultation but rather coping with and managing the consequences of the 
crime in a rational way. This can be affected quickly, routinely and satis-
factorily by the court assistance, for example in cases of property offences. 

The victims regard their interests within the compensation proceedings as 
being well represented with the help of the court assistance. The hope most 
of all in relation to crimes within the context of conflicts which have existed 
for a long time or have been intensive, is to have the opportunity of being 
able to live in harmony once again with the adversary. 

The high level of satisfaction which the victim feels, is an indication that 
his or her expectations have been fulfilled. 

The high level of ideal compensation and resolution of conflicts, is 
expressed in the form of reconciliation achievements. The most ideal mo-
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ment may be regarded as decisive for the need for punishment which no 
longer exists after successful compensation is effected. The elements of 
conflict settlement which are both constructive and positive in relation to 
the victim and offender, emerge particularly clearly. 

The tendency of compensation lies in favour of a reduction of the criminal 
legal response. After compensation has been effected, more criminal pro-
ceedings are dismissed and there are clear signs of mitigation of penalties. 

Admittedly, it cannot be overlooked that the application of compensation 
in the first instance is dependent upon the personal attitude of the prosecutor 
towards the questions of compensation and punishment. The applicable 
provisions do not contain any fixed or compulsary guidance. Inspite of the 
fundamental will of the public prosecutors, great uncertainty and reservation 
exists in relation to the practical application of compensation. 

Summing up, the need for compensation in the general criminal law by 
victim, offender, judiciary and society, is unmistakable. The analysis of 
results is of great importance in pursuing the question as to how compen-
sation can be more strongly established than it has been in the criminal law 
system of legal consequences until now. The principal questions, for ex-
ample the special function of the criminal law, the aims of punishment and 
most of all the relationship to the civil law, require - as has already been 
illustrated - openness in criminal political thinking. These important aspects 
shall be outlined in more detail in the final chapter. 

5. The Criminal Political Perspective: Compensation as a 
Task of and for the Criminal Law 

The natural core of the criminal law is conventionally regarded in the 
social ethical condemnation of violation of the law and the accompanying 
punishment, as having a penal character (Jescheck 1988, p. 58). The nature 
and task of today's criminal law has not, with this characterization, been 
conclusively defined. The criminal law is no longer content with penal 
sanctions. The discontinuance of the criminal proceedings based upon the 
principle of tolerance, belongs, like the safety-orientated formation of meas-
ures for the prevention of crime and reformation of offenders, to its global 
concept such as punishment in the traditional sense. The criminal law with 
its all-embracing task of control of behaviour which is classified as crime, 
and punishment itself, are not identical. The range of criminal legal con-
sequences extends far beyond punishment and embraces a denial of formal 
responses as well as imprisonment as a response to dangerous offenders. 
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Clearly state control within the area of behaviour which is defined as 
offensive by law, remains the common denominator of all of these criminal 
legal sanctions. The central task of the criminal law is not the imposition of 
punishment which is penal in character, but rather control which is an 
appropriate reaction to the offence. Conflicts which result in crimes, should 
be kept under surveillance in the interests of the victim and society in 
general. 

There are three "paths" (options) in relation to this control: no action in 
the form of discontinuing the proceedings, imposition of punishment appro-
priate to the guilt of the offender and measures for the prevention of crime 
and reformation of offenders. 

It is obvious that compensation, as a voluntary recognition of norms or 
standards and as a constructive approach to settlement following an offence, 
belongs in its form and purpose, somewhere between the dismissal of the 
proceedings which is without consequence, and punishment. Punishment 
cannot only be applied in cases of civil crimes but also in the case where 
compensation achieves or partly achieves law and order between offender 
and victim. If one considers a non-reaction within the criminal legal system 
of control as a whole, as a "base-line", compensation is the first "path" 
( option) in relation to criminal-legal consequences, if tolerance is ruled out. 
The voluntary assumption of responsibility and with it, recognition of 
norms/standards and satisfaction of the victim's interest, takes priority in 
this way, over the parallel aim of punishment. Compensation, considered in 
this way, is becoming a primary "path" (option) in relation to legal con-
sequences, to the point where it fulfills the task of the criminal law in a 
similar way to state punishment or imprisonment. The constitutional subsid-
iary obligation is in this way an important support in favour of compensa-
tion. 

Empirical results have shown that compensation is deemed to be of 
importance to both offender and victim in relation to dealing with injustice 
as a criminal law matter. We are not concerned with civil legal possibilities 
in what is to a great extent a concern with avoiding materially orientated 
damage, but rather with restoration of law and order in society in an 
all-embracing sense. The ideal moment in offender-victim settlement which 
as emerged from research, is aimed at dealing with and coping with damage 
arising from the crime which is intellectual, and in this way can be added 
to the list of specific criminal legal tasks. 

Each case indicates the independent element of compensation within a 
global context. The clear distinction between civil and criminal law, does 
not present an obstacle to the actual corresponding effects. 
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Today's criminal law accommodates under its umbrella of control, be-
haviour which is socially damaging. The aim is to restore law and order 
after the crime has been committed. There are four other subsidiary aims 
which are focused upon in particular areas according to the offence and the 
situation, and which are classified to a great extent according to the principle 
of subordination: 

a) Tolerance with the possibility of a non-reaction to the extent that law 
and order can be restored without some form of conviction or sentenc-
ing in cases of juvenile offences, 

b) peaceful settlement of conflicts orientated towards the victim, by means 
of compensation, if deliberate assumption of responsibility by the 
offender, sufficiently fulfills the victims' interests in obtaining redress, 
and the interests of the general public as a whole in the enforcement 
of standards, and this assumption of responsibility is achieved in a 
socially constructive way. 

c) Atonement for guilt and preventive influence by means of penalties, if 
tolerance or victim-offender settlement is not sufficient to restore law 
and order after the crime has been committed, 

d) by means of preventative social defence using measures for the pre-
vention of crime and reformation of offenders, in order that a particular 
state of threat may be borne in mind. 

Non-intervention, compensation, punishment and imprisonment do not 
admittedly exist isolated under the common umbrella of criminal-legal 
social control, which has the aim of restoring law and order, but rather they 
must "work together". Alongside typical crimes which can only be dealt 
with by a specific response, there is a lot of overlapping where the tasks of 
the criminal law cannot be fulfilled by one nor another response. The 
question then arises - as it has done before - as to a combination of means. 
This must be found in accordance with the emphasis of the particular area 
of the task in the individual case. 

The empirical results show that compensation is tied up in particular with 
concepts of prevention. This is connected to the fact that if one pursues these 
thoughts to conclusion, they point to all-embracing pacification as the 
ultimate goal (Roxin 1987, p. 48). Compensation can certainly assume aims 
which are deterrent and preventative. The fact that it extends however 
beyond this, by reason of its constructive and interpersonal elements, can 
be attributed to its independent aim of intervention with regard to settlement 
and establishing a peaceful solution. As a consequence, it can be seen that 
the criminal law has to deal with a crime both constructively and with a 



Compensation and Sanctioning: The Court Assistance 233 

view to achieving a peaceful solution. Only then, can further questions be 
raised as to whether it can in addition have a preventive or repressive effect 
upon the offender. The accent placed upon the offence in the criminal law, 
is significantly supported by this (Frehsee 1986, p. 119). 

Integration of compensation into the criminal law as an independent but 
primary "path" (option), strenghtens a number of important principles of 
humane criminal politics in a desirable way. First and foremost, the exten-
sion of the subsidiary principle can be seen. A willful compensation in 
relation to injustice committed, alongside recognition of norms and an 
assumption of responsibility, can be regarded as less intensive intervention 
compared with penalties which are imposed by the judiciary themselves. 
Compensation in the form of a personal and deliberate act by the offender, 
secures the principle of autonomy - admittedly within the framework of 
criminal legal controls - within the criminal law as well. The necessary force 
of the criminal law namely the sharp subdivision of offender and victim 
according to the facts of the case, does not exclude the fact that the 
offender's deliberate attempts to avoid the consequences of the crime, must 
be considered. The introduction of strong incentives for "the return to the 
law" are part of effective legal protection and most of all victim protection. 
The principle of responsibility has become more established because active 
treatment of the offender in order to distance him from the crime is called 
for and not, as is the case in relation to punishment, evasion of any 
individual responsibility for the offence. Due to the accent upon the offence 
the victim's interest has been focused upon in the criminal law. This 
corresponds with the actual situation because the criminal report is 
frequently effected in order to obtain help on the one hand by calling in the 
police to intervene in a conflict, and on the other hand restitution for the 
damages suffered. 

Reception of compensation within the system of criminal legal con-
sequences, requires clear legal provision both in substantive law and also in 
procedural law. As a primary option, compensation requires to be estab-
lished in clear and simple terms. What must be understood by compensation, 
must be defined precisely from its constitutional aspect. The sphere of 
application in which compensation suffices as the sole response, must be 
established and also where compensation should in addition have an effect. 
This question cannot be dealt with further here. It should be sufficient to 
establish an urgent need for action in relation to the development of 
compensation within the criminal law, as a direct result of the empirical 
results and confrontation of the results with criminal political principles. The 
concrete constitutional safeguarding of compensation and the duty to help 
in relation to resolution of conflicts, based on the principle of social justice, 
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present an immense challenge to present-day criminal politics. At this point, 
it should be mentioned that within the circle of German, Austrian and Swiss 
criminal law academics, the challenge has been accepted and has resulted 
in a corresponding draft bill in relation to compensation, being presented 
for discussion in 1992. The essential features of this draft can be found in 
the article by Schoch & Bannenberg (in this volume) and referred to here 
in conclusion. 
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1. Introduction 

1.1 Formulation of the Problem in Connection 
with the Development of Crime Policy in France 

After the Second World War, crime policy in Europe had been strongly 
characterized by humanistic ideas. The focal point of crime policy was the 
reintegration of the offender into society ( offender-orientated). This orien-
tation contributed partly to improvement of the prison system and to the 
conditions of prisoners, without giving any attention to the problem of the 
victim. In the last few years, the improvement of the legal rights of the 
victim, has become a concern of new innovations in crime policy. These 
efforts have brought about considerable changes in the legislature in order 
to improve compensation for the victim. Amongst other important legal 
reforms in respect of victim compensation, is the Reform Act of 6.7.1990. 
The rights of the victim of violence and other crimes, have been extended 
by the new provisions relating to the right of a victim to claim compensation. 
These new changes constitute a unique development. The new provisons of 
the Jaw, are regarded as a development of particular victim-orientated crime 
policy in France. The new provisions in respect of victim compensation in 
France, which are quite distinct in their application in comparison with other 
European countries, can be briefly illustrated. When creating this new Jaw, 
the legislature aimed at resolving or avoiding the problems which had arisen 
from the former Act of 1983. In addition, the usual requirements for such a 
claim, in particular in relation to the nationality of a victim, were abolished 
and through compensation was provided for all damages suffered by victims 
of violent crimes. The entire problematic area relating to the victim has been 
deeply influenced by this Act which came into force on 1.1.1991. 

Innovations relating to victim-related criminal politics should be empiri-
cally researched and regard paid to implementation of the changes in 
criminal law practice. 

In the first instance, the practice of compensation for damages within in 
the criminal justice system, must be examined. Concepts of compensation 
for damages constitute both new aspects and also important perspectives in 
relation to satisfying the interests of the offender and victim simultanously. 



Evaluation of the Practice of Compensation 239 

Compensation can be regarded as a compromise between victim-related and 
offender-related criminal politics. An evalutation of practice therefore ap-
pears to be necessary as a starting point. 

This research relates principally to a implementation of legal provisions 
in respect of compensation for damages in the criminal justice system, from 
the point of view of the criminal prosecution service (in accordance with 
the principle of discretionary prosecution: Art. 40 French Criminal Proce-
dure Act), imposition of penalties within the framework of the probation 
service (Art. 469-2 and 469-3 French Criminal Procedure Act, which pro-
vides that compensation is a condition of suspension of sentence or repeal 
of sentence) and in relation to sentencing. A aew Act was passed on 6th 
July 1989, which introduced suspension of sentence with probation as a 
condition (Art. 469-4 French Criminal Procedure Act). Conditions imposing 
compensation for damages is considered first of all within the framework 
of probation. The practice of discontinuing the criminal procedings within 
the scope of the principle of discretionary prosecution, which allows the 
prosecutor to exercise more discretion, is of particular interest. The object 
of the study planned, is to analyze the significance and role of compensation 
in the light of discontinuance of the proceedings. Compensation operates 
informally in this area in that the discontinuance of the criminal proceedings 
by the criminal prosecutor, does not have to be justified. The same applies 
for the mitigation of sentence within the framework of the practice of 
imposing penalties. 

There are however claims that the judges rarely make use of the appro-
priate provisions. The following questions arise: 

• What practical significance and role has compensation achieved? 

• Why are the compensation conditions seldom imposed by the judges? 

• How strongly is compensation accepted by the lawyers? 

Compensation lies within an area of conflict between the offender-orien-
tated crime policy which previously controlled academic thinking, and the 
new victim-related crime policy. The fact that offender-related crime policy, 
which has a general preventive ( deterrent) aim, means that the claim to 
punishment stands at the forefront of crime policy, whereas the reintegration 
of the offender and compensation for the victim play a secondary role in 
relation to the extent of punishment imposed upon the offender. The ques-
tion as to whether compensation for the victim and the corresponding 
reparation by the offender can be reconciled with each other taking account 
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of the interests of the society as a whole, must remain open to question, so 
long as judges make little use of this alternative to conventional alternatives 
in pra~tice. 

The opportunity for greater use of compensation in criminal law practice, 
should be analyzed by questioning criminal law judges, prosecutors and 
probation workers regarding their attitude towards the concept. 

The second focal point of empirical research, is the "action civile", which 
the victim has first recourse to in practice as a legal instrument. The question 
arises as to what extent this action is worthwhile in the framework of victim 
compensation. By means of the new provisions which improve the legal 
position of the victim (especially the Act of 8.7.1983) the fact that the 
protection formerly afforded to the victim, was not sufficient, has been 
emphazised. Implementation of victim rights within the proceedings (for 
example the right to receive information and right to compensation) are 
examined. This deals with the comparison between the aims of the new 
crime policy and effecting these goals in the criminal proceedings. The 
offender's solvency or ability to pay, being a requirement for effective 
compensation of the victim, is investigated, in relation to the fulfillment of 
any such condition imposed. 

1.2 Victim-related Innovations in Crime Policy in France -
An Overall View 

1.2.1 The Situation until 1982 

Until 1982, there was no victim related policy in France. The reasons lie 
partly within the French criminal justice system. The victim, as in other 
Romanistic legal systems, plays an important part in the criminal proceed-
ings. In contrast to German law where the principle of legality dominates, 
the principle of discretionary prosecution applies in France (Art. 40 French 
Criminal Procedure Act). According to this principle, the criminal prosecu-
tion lies within the discretion of the public prosecutor's office. The victim 
can, by means of the so-called "action civile", raise an official complaint 
(Art. 1 French Criminal Procedure Act) even if contrary to the wishes of 
the public prosecutor's office. The "action civile" has two functions: on the 
one hand, it is an action claiming compensation, and on the other hand, it 
initiates public criminal action. It can be established, that the second func-
tion, is the exception in practice (with exception in the area of white-collar 
crime). 
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Until then, only isolated laws were passed in relation to this area. The 
following innovations, which are particularly significant in relation to the 
research planned, are worthy of mentioning. 

• The so-called "controle judiciaire" as a non-custodial alternative to 
pre-trial detention, was introduced by the Act of 17th July 1970. The 
"controle judiciaire" contains certain conditions, which are similar to 
supervision of conduct in German criminal law. It is only used 
however in the preliminary proceedings in France. One of the condi-
tions which can be imposed by the investigating magistrate, consists 
of the possibility of establishing a particular amount of bail in favour 
of the victim (Art. 142 1 - French Criminal Procedure Act). 

• The Act of 11th July 1975, extended the responsibility of the French 
criminal courts, to crimes, which have been committed abroad, against 
French subjects (Art. 689-1 French Criminal Procedure Act). The 
same law introduces two new articles ( 469-2 and 469-3 French Crim-
inal Procedure Act) into the criminal law procedure. According to Art. 
469-2, the court can dispense with punishment, if compensation is 
effected for the damages caused. The court can, according to Art. 
469-3, postpone the imposition of punishment, if the offender is in a 
position to compensate for the damage in this way. These two provi-
sions, play an important role in France, as legal conditions concerning 
compensation. 

• A law was passed in 1977, in relation to compensation for victims of 
crimes by unknown or insolvent offenders (Act of 3rd January 1977). 
The conditions for compensation, were so narrowly restricted in this 
law, that it was in practice rarely ever made use of. With particular 
regard to the inadequate legal position, the legislator reformed the law 
relating to improvement of the legal status of and compensation for 
victims of crime. A new law was passed on July 1983. 

• The claim of the victim to 10 % of the salary of the offender, as part 
of his or her compensation payment, is provided for by the following 
regulations (order of 28th March 1978: Art. D 113, and order of 6th 
March 1982: Art. 325 French Criminal Procedure Act). 

The practical significance of this law, was limited, in so far as victim-
orientated crime policy in concerned, in a global sense. 

In June 1982, a report by Prof. Milliez, was presented, setting out the 
situation of the victim in criminal matters. This report brought attention to 
the disadavantaged position of the victim. The report aroused the particular 
interest of the Minister of Justice Badinter. Due to the limited possibilities 
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existing for material compensation, and the satisfaction of the immaterial 
needs of the victim, new alternatives for improving the situation, were 
looked for. Due to the fact that the legal provisions alone, could resolve the 
social problems of the victim satisfactorily, victim help organizations were 
created by the appropriate institutions at a local level (within the framework 
of decentralization 1981). Over 120 associations have been founded in the 
last few years. 

1.2.2 Priorities of New Victim-related Crime Policy 

Crime policy on the one hand, is strongly affected by the consequences 
of decentralization, upon the development of victim help organizations, and 
on the other hand by the victim movement, which has lead to the new Victim 
Protection Act. 

Victim-help organizations 

The victim-help organizations dealt with a total of 30,000 victims in 1987. 
These organizations arose in the course of decentralization, which lead to a 
new distribution of political authorities, namely in favour of local govern-
ment bodies and municipalities. Many social and public-related decisions 
are now taken at a local level. The citizens themselves often participate in 
this area. The tasks of the victim-help organizations are not only directed 
towards legal but also social and psychological claims. These two aspects 
of new crime policy are therefore taken account of and supported to a 
considerable extent by the Ministery of Justice. The many tasks of the 
victim-help organizations can be summarized as follows: 

• informing the victim 

• legal assistance, psychological help and material support for the victim 

• confrontation between offender and victim 

• compensation 

• avoidance of recidivism on the part of the offender 

The focal point of crime policy lies particularly in the new practice 
approach of the victim-help offices, in the area of mediation. This means 
developing extra-judicial settlement of conflict, in order to assert or argue 
the victim's case for compensation. Compensation should in this respect, 
play an important role by means of the offender him- or herself. 
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Victim protection and compensation with reference to the Act of 8th 
July 1983 
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The Act of 8th July 1983, was passed in order to improve the legal 
position of the victim (facilitation of criminal proceedings for obtaining 
effective compensation). 

The fact that the "action civile" is regarded as a conventional and 
important method for obtaining victim compensation, meant that the pre-
conditions of the "action civile" were simplified in the 1980ies by the Act 
of 8th July 1983, and the victim compensation provisions were improved. 

The legal innovations were introduced in two different sections. 

The regulations relating to the criminal proceedings themselves, are 
referred to in the first seciion. They allow facilitation of the formalities of 
the "action civile" and extend the responsability of the criminal judge. The 
following new provisions are important: 

• The public action, is raised by the public prosecutor. The victim can 
also, instigate a claim by registered letter, unless his claim for com-
pensation (as a result of offence or violation of the law) exceeds 
30,000 FF. 

• lnspite of the acquittal of the accused party, the criminal judge can 
call for indemnification in his judgement, according to civil legal 
provisions (Art. 470-1 French Criminal Procedure Act). Before 1983, 
the criminal court could not make any decision regarding a compen-
sation claim by the injured party, if the accused was acquitted. Ac-
cording to Art. 1384 French Civil Code, the victim retained the 
possibility of raising a civil law action. With the opening of the new 
form of proceedings, the decision regarding compensation was 
delayed. This lead to considerable financial strain for the injured 
parties. 

• The civil law courts are responsible for taking action in summary 
proceedings and safeguarding proceedings, even if the criminal courts 
are dealing with the principal claim itself (Art. 5-1 French Criminal 
Procedure Act). These actions are all-embracing, for example concern-
ing expert opinions, distraint attachment of property, advance pay-
ments ... ). 

• He/she must in cases where the victim raises a public action, in 
principle, deposit the established sum to cover procedural costs. If the 
financial means are insufficient, the investigating magistrate can dis-
regard the requirement of a deposit. In the other cases, the extent of 



244 Martine Merigeau 

the sum deposited must be established both in respect of procedural 
costs and also in relation to the financial means of the victim (Art. 88 
French Criminal Procedure Act). 

• Within the context of the so-called "controle judiciaire", the catalogue 
of conditions was extended. The accused party can be prohibited from 
carrying a weapon, or conditions can be imposed upon him in order 
to secure material safety and to safeguard the later claims to be made 
by the victim. 

• In the criminal proceedings, the participation of the injurer of the 
accused party (Art. 385-1, 388 French Criminal Procedure Act) 1s 
allowed ( or the "partie civile"). 

The second section of the statute deals with the conditions of the French 
Penal Code. 

• The fraudulent causation of insolvency on the part of th~ debtor, is 
introduced as providing new evidence of a crime. A debtor is 
threatened with imprisonment from 6 months to 3 years according to 
Art. 404-1 French Penal Code, or a with a pecuniary penalty of 6,000 
to 120,000 FF, if he before or after a court decision, brings about his 
own insolvency or has endeavoured to do so, in order to avoid a 
pecuniary penalty or compensation order being enforced against him 
by the criminal courts. 

The latest legal provisions passed on 9th July 1990, can be regarded as 
the "crowning" of victim-related crime policy. The legislature has abolished 
the customary conditions which presuppose a claim, in particular with 
regard to the nationality of the offender, and compensation for damages for 
all victims of violent crimes, is provided for. The new article 706 par. 3 of 
the French Criminal Procedure Act runs as follows: 

"Every person who has suffered damage as a result of a deliberate or 
unintentional crime, which complies with the definition as such, can claim 
full compensation for damages." As a result, the extent of compensation is 
no longer limited to 400,000 FF and all damages suffered are included 
(physical, psychological, financial etc.). 

The new victim-related crime policy in France, introduces many new 
aspects, which can be seen both in the practice of victim-help organizations 
and also in the practice of the courts themselves. 
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1.3 Compensation - Legal Conditions 

1.3.1 The Role of Compensation in Sentencing 

The extent of damage suffered and also the behaviour of the victim (for 
example his pardon ... ) and the efforts of the offender towards compensation 
for the damage suffered, are taken into account by the criminal judge in the 
trial, when the measure of sentence is being considered. 

According to the new Art. 467-1 French Criminal Procedure Act, volun-
tary compensation for damages by the offender before the trial, is taken into 
account as a ground for mitigation of sentence. However, this condition in 
practice should play an important role. The frequency and extent of appli-
cation of this option is very difficult to assess, in that the criminal judge 
does not have to justify a sentence which is mitigated. 

The concept of compensation was introduced in legal proposals in 1983, 
as follows: in relation to assessing the extent of punishment, the circum-
stances of the offence, personality and motives of the offender, and his 
behaviour after the offence was committed, are taken into account by the 
court. 

1.3.2 Compensation as a Requirement for Reversal of a Sentence (Act 
of 11th July 1975) 

The legal provisions contained in Art. 469-2 and 469-3 French Criminal 
Procedure Act, already mentioned, contained very interesting new regula-
tions. These legal rights are not often, it appears, put into practice. However, 
the project in St. Etienne effected on the initiative of two judges, is inter-
esting to note. The following status in the proceedings, must be recognized: 
in relation to the initial hearing after establishment of guilt, the court 
establishes the extent of the damages for the purposes of compensation. The 
court then imposes the appropriate punishment. If the offender complies 
with the condition of compensation, the court can reverse the sentence 
imposed, which corresponds to probation or work which is of benefit to the 
general public. The period between the two hearings cannot extend beyond 
a year (Art. 469-3 par. 4 French Criminal Procedure Act). The offender is 
allocated a probation helper, who ensures that the compensation agreement 
is complied with by the offender. The extent and form of material compen-
sation, are established according to the interest of the victim and the 
financial means of the offender. After five years practical experience in 
St. Etienne, it can be shown, that this project has resulted to a great extent 
in a reduction of sentences imposed, and has made effective compensation 
for the victim of crime, possible. 
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On 6.7.1989, the legislature introduced the possibility of compensation, 
under the name of suspension of sentence with probation condition attached 
(Art. 469-4 French Criminal Procedure Act). 

It is however astounding, that this legal opportunity plays a very minor 
role in practice in other courts. The question therefore arises in empirical 
research, as to the extent of opposition in view of the frequency of its use. 
This must be researched. 

1.3.3 Compensation within the Context of Probation 

The court can suspend sentence in favour of probation and impose 
corresponding conditions. Two kinds of conditions are to be noted: general 
and special conditions. As special conditions, the criminal judge ( or also the 
judge who is responsible for the execution of the sentence) according to Art. 
739 French Criminal Procedure Act can impose compensation upon the 
offender in the form of financial compensation conditions which must be 
complied with in favour of the victim (R 58-5 French Criminal Procedure 
Act). The same applies to those on work furlaugh if the prison sentence does 
not amount to more than 6 months (D 536-5 French Criminal Procedure 
Act). The question however arises, as to what extent the application of these 
principles in practice, has actually put compensation as a concept into effect. 

1.3.4 Compensation and Imprisonment 

The legislature introduced new forms of compensation into the criminal 
justice system, taking account of the interests of the victim. The victim 
therefore has a claim to 10 % of the salary of the prisoner as contribution 
towards compensation due (Art. D 113 c French Criminal Procedure Act). 
According to an order of 26th March 1982, the prosecutor is instructed to 
make notification of the extent of compensation due, to the head of the 
prison. 

The relaxation of the imprisonment provisons, in the sense of a non-con-
finement facility (for example conditional release) can be made dependent 
upon compensation being effected (Art. D 536-5 French Criminal Procedure 
Act). 

The question of implementation of compensation also arises within the 
framework of the prison. The fact that work of the prisoner, is a requirement 
for compensation, should be expanded by empirical research into the con-
ditions relating to the structure of imprisonment. In addition, the non-con-
finement facility, appears to play an important role in relation to compen-
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sation, if the prisoner is employed and can earn money. The empirical 
research should therefore research the relevance of the legal opportunities 
available in practice. 

2. Methods 

The evaluation of compensation in practice and its acceptance by those 
participating at various levels in the criminal proceedings, is researched as 
the first step. Compensation has found its way into the criminal justice 
system and probationary service. 

In relation to victim compensation, the planned empirical analysis is 
limited to the effects of the "action civile", which remains as a conventional 
legal instrument in France. That means that no evaluation of a state victim 
compensation program is being made. 

The research consists of two parts: on the one hand in relation to the 
practice of compensation, and on the other hand in relation to the "action 
civile". 

2.1 In Relation to the Practice of Compensation 

Introductory notes 

Due to the small number of French judges and prosecutors - a total of 
6,000 - and the centralized court system, research by means of question-
naires at a national level, appeared to be a sensible way of proceeding. 
Account was taken of the peculiarities of the French legal system, in 
choosing the parties to be questioned. As the public prosecutors play an 
important role in victim-related crime policy due to the principle of discre-
tionary prosecution, a questionnaire was drafted to take account of this 
problem. 

The second important figure is the judge (Juge de !'application des peines) 
to whom the task of execution of sentence and imprisonment is attributed. 
More detailed research in relation to the role of this judge was of particular 
interest in relation to compensation, most of all in the relaxation of execution 
of sentence with the imposition of conditions of compensation. 



248 Martine Merigeau 

The execution of the compensation conditions involves the probationary 
service. This means that this organization untertakes the execution of these 
conditions under the control of the judge responsible for the execution of 
sentence (supervision, care and assistance). 

In order to be able to evaluate the practice of compensation, the written 
survey of the probationary service regarding their methodical approach and 
manner of dealing with these provisions, was undispensable. 

The research carried out, was effected as follows: 

Three different standardized questionnaires were used as means of acquir-
ing data, namely for the judge responsible for the execution of the sentence, 
prosecutors and probationary helpers. A pre-trial run took place in 
Strasbourg and on this basis, the questionnaires were formulated with the 
help of judges from the regional court in Strasbourg. The questionnaires 
consists mostly of closed questions (a total of around 60 questions per 
questionnaire). The open questions are in general qualitatively analyzed. 

In order to guarantee a representative sample, taking account of the 
specific French court system, a total of 181 regional courts (Tribunal de 
Grande Instance) were included. As a result, in September 1990, the 181 
questionnaires were sent to the prosecutors, the judges responsible for the 
execution of the sentence and probationary helpers. The fact that the 
procedural practice is the same in every court, meant that only one ques-
tionnaire was sent to a representative of the individual occupational groups 
within a court (mentioned above). 

The questions are divided into four groups. The survey constitutes both 
a quantitative and also qualitative investigation. 

• The first group of questions: 

- General questions regarding the attitudes of the parties questioned 
towards victim-orientated crime policy. This complex of questions 
was equivalent to the comparative law research. (Germany: 
Kaiser/Hertle and Austria: Krainz). 

• The second group of questions: 

- General questions regarding the attitudes towards and acceptance of 
concepts of compensation by the various institutions concerned (pub-
lic prosecutors, judges responsible for the execution of sentence, 
probationary helpers). It is particularly interesting to analyze the 
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views of these people regarding the value and likely success of 
victim-related crime policy in comparison with the traditional of-
fender-orientated crime policy which has dominated until recently. 

Within the course of the research, general questions arise in relation to 
attitudes towards compensation: 

- in relation to cooperation with the criminal justice system (allocation 
of a case, influence upon the outcome of proceedings), 

- in relation to attitudes towards compensation and the practice of 
mediation at a pre-court level, in the area of minor offence (in 
connection with problems of the training of the so-called "mediator", 
of the necessity for legal supervision and the choice of cases which 
are regarded as suitable for extra-judicial conflict settlement), and 

- in relation to more far-reaching reform alternatives, for example 
compensation as an independent option within the context of the 
so-called "controle judiciaire" and the opportunity for a later discon-
tinuance of the criminal proceedings, if the offender has compensated 
the victim before the trial, or compensation as a requirement for 
discontinuance of proceedings in accordance with the German model 
juvenile criminal law, or compensation as an independent/sole 
penalty (with particular reference to alternative to short prison sen-
tence or extention of the existing legal possibilities, see Art. 469-2, 
469-3 and 469-4 French Criminal Procedure Act) ... 

• The third group of questions: 

- In order to be able to record the individual work load in practice in 
relation to compensation, general questions regarding the activities of 
the parties questioned, were set. 

- The number of people convicted, for whom each professional group-
member is responsible. 

- How many of them must comply with compensation conditions? 

In order to be able to evaluate the individual practice of the sentencing 
judges, questions were set as to methodical approach and manner of dealing 
with each case (e.g., in connection with the cooperation with probationary 
service and the victim). 

- The form of conditions to be complied with by the offender. 
- Compensation is imposed in relation to which offences? 
- Which criteria are definitive in making this decision? 
- Form and extent of compensation conditions imposed. 
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• The fourth group of questions: 

- In relation to implementation of compensation conditions, the follow-
ing questions were put: 

- Adherence by offender to agreed conditions. 

- What was experienced in relation to the offender/victim's willingness 
to participate in mediation? 

- In relation to the results of an offender/victim confrontation: what is 
the extent of agreement reached? 

- What role does the judge responsible for the execution of sentence 
play? How wide is the individual scope for his/her discretion? 

- What role does the probationary helper play (supervision, control, 
care and assistance?) 

- What difficulties are the judges and probationary helpers confronted 
with in relation to compensation? (strain of work load ... ) 

2.2 In Relation to Compensation in the Context of the "action 
civile" 

In order to be able to evalute the efficiency of the action civile, an 
evaluation of files as instruments of inquiry can only be considered in the 
regional court. The probationary helper plays a central role in the practical 
implementation of compensation provisions. It therefore appears sensible, 
in cases where compensation conditions are imposed, to include the proba-
tionary services as a further step in the sequence of events. 

In the analysis of files, the following details were established: 

• The length of the criminal proceedings (up until compensation im-
posed) 

• the level of compensation conditions imposed 

• the difficulties of the victim in the criminal proceedings (procedural 
costs, information ... ) 

• the functioning of the "action civile" and the implementation of the 
reforms introduced by the statute of 8th July 1983, in court practice. 

• How many victims have received full compensation. 

• Why have victims received either no compensation or merely partial 
compensation? 
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3. Summary 

In summary it must be observed that the new victim-orientated crime 
policy in France contains various different aspects. The most important 
aspects which are being tested in practice at present are mediation, recon-
ciliation and compensation. Two tendencies should be reconciled in this 
way, namely satisfaction of the interests and claims of the victims, and on 
the other hand the social rehabilitation of the offender. The experiments in 
relation to reconciliation by the offender present a promising solution to the 
conflict in this respect. Since the introduction of victim-orientated crime 
policy ten years experience have ensured in the practical application of these 
laws, repeatedly reviewed, relating to improvement of the victim's status in 
the criminal law. With this on-going empirical research, the question should 
be evaluated as to the area in which the victim-orientated crime policy 
particularly established in France, has been enforced in practice and to what 
extent the victim's interests have been satisfied. 
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1. Introduction 

In Spain, there is almost total neglect, not only with regard to "victims" 
but as to criminology as a whole. There is no research, and institutes founded 
in the various law schools lack the budgetary allocations. Save in very few 
cases, permanent professors devote themselves to theoretical teaching, 
without undertaking studies on realities in the world of delinquency and its 
consequences. In recent years, the major concern of political parties lies in 
attracting votes in elections so as to attain power, regardless of the proce-
dure. For this reason, the knowledge and study of criminality is something 
secondary; only terrorism is of interest, precisely owing to its importance in 
the field of politics. 

There are no public statistics in Spain regarding the police. It is difficult 
to obtain data both on crimes and victims. It is necessary to appeal to the 
willingness of police officials to secure partial statistics. On the other hand, 
it should be noted that there is a disparity of data as regards those of the 
police and of the judiciary; also, the meagre interest these latter evince from 
the criminological standpoint. 

The above makes clear the serious difficulties existing in Spain in order 
to ascertain more or less approximate data, not only in so far as criminality 
in general is concerned, but with respect to victims of crime, because there 
is an overall distrust on the part of the citizenry concerning the effectiveness 
of the justice administration in general, i.e., police and judges. The number 
of victims of crimes who no longer report to the above mentioned authorities 
grows continually, as possibilities diminish for recovering their losses owed 
to crime, or to secure any type of indemnity for economic, physical or moral 
damages sustained by reason of the criminal action 1. 

Political change initiated in 1975 at the termination of the previous 
authoritarian regime, to give way to a democratic process, has not yet been 
consolidated; the situation has not piproved. There is no great interest in 
problems posed by national crime, despite the extraordinarily increased 

1 See Serrano Gomez, A. (1986). El costo de! delito y sus vfctimas en Espaiia. 
Madrid, pp. 111 et seq. 

2 See Serrano Gomez, A. (1987). Cambiamento politico e cambiamento della 
politica criminale, en Trattato di Criminologia, Medicina Criminol6gica e 
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number of crimes.3 Thus, it is not easy to know the victims of a crime and, 
consequently, damages sustained. Nevertheless, this means they are practi-
cally defenseless in so far as the crime, the delinquent, and government 
interest in assuaging damages sustained are concerned. It is for this reason 
that I shall dwell on problems experienced as to the rights of victims in 
Spain. While certain works on victimology have been published in this 
country, they fail to address such problems. 

2. Impediments in Police Research and in the Judicial 
System 

As it is the case with criminality in other countries, theft makes up a 
higher percentage of crime in Spain. Approximately two of every three 
offences belong to this type. These violations involve delinquents with no 
means for indemnifying the victim; thus, because there is no government 
compensation system, the latter is totally defenseless. 

As for crimes against property, the majority involve theft or larceny. 
Almost in no case the offender is able to compensate the victim, since he 
lacks the financial means and it is for this reason that he committed the 
misdemeanor of this type. Spanish courts have been declaring such persons 
insolvent, i.e., 95 % of persons involved in theft or larceny lack the means 
for compensating the victim. 

The police recover only a small portion of what the author of the crime 
has obtained. By judicial decision, this will later go to the victim. According 
to confidential police data, the percentage recovered in crimes related to 
theft in 1989 was: theft, 6.3 %, larceny, 6.2 %, objects removed from the 
interior of vehicles, 2.3 %, bank fraud, 27 %, fraud in general, 11 %, fraud 
by means of bank cheques, 3.5 %. 

Psichiatria Forense, a cura di Franco Ferracuti (vol. IV.), pp. 53 et seq. 
3 Evolution of delinquency in Spain during the Decade 1980-1989, and accord-

ing to data on page 89, Report of the Attorney General of the Supreme Court, 
1990, offers statistics on proceedings instituted in prior proceedings. The 
numbers of such proceedings initiated in the previous years were: 718,212 
(1980), 698,353 (1981), 733,242 (1982), 922,731 (1983), 1,082,135 (1984), 
1,142,106 (1985), 1,236,909 (1986), 1,338,309 (1987), 1,423,617 (1988) and 
1,522,340 (1989). Of these figures, 937,319 relate to theft, 131,821 to 
negligence and crimes related to motor vehicle traffic. 
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What little is recovered from the crime, as well as the delinquent's lack 
of financial means, represents a serious limitation to the victim's right to 
compensation. There is no possibility and, as already noted, there is no 
government indemnity system for the victim, although he may be entirel4 ruined. There is no compensation system as it is the case in other countries; 
we have one example in the Cuban Penal Code of 1987.5 While the Spanish 
Penal Code very exhaustively regulates civil liability derived from criminal 
conduct, especially in its Articles 19 and following,6 and 101 and follow-
ing,7 the reality is that it is extremely difficult for the victim to be compen-
sated, at least in so far as robbery and other property damages are concerned. 
The criminal court judge must resolve concerning indemnity to the victim 
or person who has suffered damages owing to the crime. While in the matter 
of punishment the courts are more or less effective, their diligence as regards 
indemnity to victims is weak. Thus, they very frequently receive no com-
pensation or do so too late, even and including, at times when deaths or 
injuries are involved. The Spanish Justice Administration almost forgets to 
see that the victims receive the indemnity the judges themselves establish 
in their sentences. This is recognized by the government itself through its 
~ttofl1ey General, stressing the ineffectiveness of the justice administra-
tion. 

4 See Madlener, K. (1989). La reparaci6n del dafio sufrido por la victima y el 
derecho penal. In: Estudios de Derecho Penal y Criminologia (pp. 9 et seq.). 

5 The Cuban compensation fund is as entity responsible for implementing civil 
liability to pay for material damages and indemnity for damages to victims 
of a crime. Art. 71) 

6 Art. 19 of the Spanish Civil Code provides that "any person criminally liable 
for a crime or fault is civilly liable as well". 

7 In its Articles 101 to 111, the Spanish Penal Code deals with civil liability 
and procedural costs - rights and indemnities occurring in judicial actions. 
According to Article 101, civil liability covers: "restoration; reparation". 
Remaining articles deal with establishing what must be understood as such 
items, as well as the course for making such items effective between 
offenders, accomplices or accessories to the crime. 

8 On page 78 of the 1989 Annual Report of the Attorney General of the 
Supreme Court, it is stated: "Protecting the victim of the crime is not 
exhausted by the penal sanction of the delinquent, but it must be ascertained 
that reparations are made with regard to all effects of the crime. Save 
exceptions, exercising civil and penal action must, in its criminal procedure, 
be sufficiently effective in order that it may not become a mere bureaucratic 
and senseless display. Thus, they need immediately following the crime, to 
initiate and substantiate the so-called liability items, and to urgently adopt 
cautionary economic-social protection measures for the victim, without 
awaiting the content of the accusation and, often, without the civil liability 
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In the face of deficiencies in the Spanish Justice Administration in the 
matter of compensation for victims or persons who sustain damages owing 
to a crime, it is frequent for the victim to arrive at an agreement with the 
offender himself, although it is generally made with insurance companies 
when the victimization results from traffic accidents. They renounce rights 
to which they are legally entitled in order to ensure compensation, almost 
always markedly less than that which the judge would stipulate in the 
sentence. The victim's right to waive compensation is provided in the 
Spanish Penal Code.9 Unfortunately, when this procedure is followed, 
insurance companies have the legal means for delaying payment, simply 
appealing the sentence to the Superior Court. In the face of this serious 
difficulty, Spanish justice seeks to prevent the victim from experiencing an 
extended delay in order to receive compensation, compelling insurance firms 
to deliver a prior sum to victims of crimes. 

It has been stated above that in crimes against property, which represent 
more than two-thirds of Spanish criminality, it is rare indeed for the author 
of the crime to have the financial means for compensating the victim. In so 
far as theft and larceny are concerned, for example, in 95 % of cases the 
courts declared the offender insolvent; on the other hand, little over 6 % of 
property obtained by the delinquent is recovered. 

If we add to the above that in Spain, given a distrust of justice, the 
inconvenience and expenses required to follow penal proceedings or to be 
a witness, causes many not to report that they have been victims of a crime. 
It can be estimated that somewhat more than one half of thefts are not 
reported. Larceny can be estimated to be reported in one out of every five 
cases, when the amount involved is truly high. For if there are included cases 
of slight damages, as a whole only one out of every 50 or 60 cases is 
reported. The foregoing makes it clear that victims of crimes against 

having been concluded, once sentence is passed. The guarantees may 
diminish or disappear as soon as the prisoner observes the adverse content 
regarding the manner in which the proceedings are handled. In the formation 
of so-called civil liability items, the parties and the victim should be allowed 
greater intervention, with the former's impulse, and a more in-depth inves-
tigation of the guilty party's property should be sought with assistance from 
specialized judicial police teams and close cooperation from entities such as 
treasury departments, city halls, etc. Only thus would the "items" often cease 
to be mere proceedings, without ulterior investigations to detect the "arrival 
at better fortunes". 

9 Paragraph 2, Article 25 of the Spanish Penal Code provides: "In so far as the 
interest of the condoning party and civil liability, becomes extinguished by 
his express renunciation". 
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property are compensated in less than 1 % of cases, so that their protection 
with respect to the crime as to its compensation is practically nil. This is 
further confirmed if it is considered that police effectiveness concerning 
known crimef against property resulted in the solution of only 15% of cases 
during 1989. O 

This without overlooking the fact that on not a few occasions, the courts 
fail to sentence a presumed delinquent whom the police considers guilty. 
Under the Spanish legal system, problems encountered by the victim in 
order to obtain compensation for other crimes present the same serious 
difficulties, although he is in a better position when the offender enjoys a 
better financial status than do property offenders, as it is the case with certain 
swindlers, delinquents in the area of offences against sexual freedom, 
offences against life or physical integrity of persons, etc. 

3. Legal Impediments 

The Spanish Penal Code attenuates criminal liability based on the circum-
stance of spontaneous reconsideration. In its Article 9.9, the aforesaid 
code provides that an extenuating circumstance is that: "The guilty party 
having proceeded, prior to initiation of judicial proceedings and owing to 
spontaneous remorse, to repair or diminish the effects of the crime, and to 
offer the offended party satisfaction or to confess his violation to the 
authorities". The contents of this article establish a number of impediments 
for the victim to obtain restoration from the crime's author, for a) it requires 
reparation prior to the opening of judicial proceedings, i.e., prior to the 
judge's intervention when he is informed about the crime; b) it is necessary 
to fully compensate for the crime. Although some sentences of the Spanish 
courts require partial reparation, others compel to be total, which the guilty 
party is sometimes unable to do, since the latter questions the effectiveness 
of extenuating circumstances and, considering that he fails to benefit from 
only partially indemnifying the victim, makes no indemnity at all. 11 It 

10 Concerning other crimes known to the police during 1991, the percentage of 
those resolved was: Crimes against sexual freedom (62% ), crimes against 
persons (65%), crimes against the justice administration (82%), falseness 
(85% ), crimes against freedom and safety (66% ). 

11 In some cases, as occurs in fraud through overdraft as provided in Art. 563 
b) of the Spanish Penal Code, the parties usually agree, even moments before 
the trial is held, on total or partial restoration of damages of the victim caused 
by the offender. If they arrive at an agreement, the complainant party's 
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would be necessary to amplify this extenuating circumstance with a reduced 
sentence which, at times, a) could even include short detention, freedom 
under proof or fine; b) extend the time limit beyond the instant at which the 
judge is informed of the crime, and may even be at any time prior to holding 
the trial; and c) compensation may be total or partial, which the judge and 
courts would bear in mind for purposes of mitigating sentences. 

3.1 Privileged Status of the Government in Certain Crimes 

The Spanish Penal Code provides certain cases wherein the government 
experiencing damages owing to a crime, it applies a special extenuating 
system, including exemption from criminal liability, in order to secure 
recovery of damages occasioned it by the crime. Under "misappropriation 
of public funds by officials", the sentence can include deprivation of 
freedom for twelve years and one day, to twenty years, if the "public official 
should remove, or consent that others remove, public funds or securities in 
his charge or at his disposal by reason of

1
~is duties", when the amount 

exceeds 2,500,000 pesetas (25,000 dollars) (Art. 394 of the Penal Code). 
Accordingly Article 396 provides sentences in case the official should 
"apply for his own use or that of others, the funds or securities in his charge". 

However, the penalty remains at special disqualification or suspension, 
where pertinent, if the amounts are returned within the ten days following 
initiating the indictment (Art. 396, par. 2). 

attorney withdraws the accusation at the time of the trial, and judges usually 
absolve the author of the crime. Procedurally, this is improper, but it is a 
manner of recognizing that the victim has been compensated, for otherwise 
he would with difficulty obtain even a part of the damages occasioned by 
the offender. 
In the matter of non-payment of bank cheques, the Spanish Penal Code 
provides a more reasonable system for compensating victims. This is offered 
in establishing that "whomsoever writes a cheque and pays its amount within 
a period of five days, relieves the writer of the cheque from penal liability." 

12 According to Article 394, the penalty is: one month and one day to six 
months in prison, if the sum removed does not exceed 30,000 pesetas (300 
dollars); 2) six months and one day to six years imprisonment if the amount 
should exceed 30,000 pesetas but be not more than 500,000 (5,000 dollars); 
3) six years and one day to twelve years should it exceed 500,000 pesetas 
but does not exceed 2,500,000 (25,000 dollars). Twelve years and one day 
to twenty years of imprisonment if the amount removed should exceed 
2,500,000 pesetas. Further, in all cases the penalty of absolute inability to 
fill public positions and public office, etc. 
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The Government also situates itself in a privileged position with respect 
to the victim of a crime in other cases of misappropriation, such as that 
provided in paragraph one, Article 395 of the Penal Code, where a penalty 
consisting of a fine for "one half the worth of the funds or secuf~ies 
removed, and may not be less than 100,000 pesetas" (1,000 dollars). In 
these cases the penalty is limited to public reprimand 14 "if the guilty official 
returns the funds or securities prior to trial, or through his actions reimburse-
ment is secured". 

From the foregoing it is concluded that the government contemplates 
privileged extenuation with respect to the author of the crime when itself 
becomes the injured party - victim by extension - of events. As against the 
extenuating circumstance of spontaneous remorse under Article 9 noted 
above, Articles 395 and 396 extend to a procedural stage much later than 
that of initiating the juridical proceeding such as within the ten days of 
initiating proceedings (Art. 396), or is prolonged even much further, as 
under reimbursement prior to trial (Art. 395). Doubtless, if this was possible 
within extenuating circumstance 9, Article 9 of the Penal Code, the victim 
could be restored in many more cases than is currently the case. 

3.2 Other Impediments 

As indicated above there are difficulties experienced by the victim of a 
crime in obtaining reparation when it is incumbent upon an insurance 
company to implement the same. A situation observed quite frequently in 
the case of penal infringements committed with a motor vehicle, resulting 
in deaths or injuries. The situation is worsened in the Spanish system owing 
to the quasi impunity with which many insurance companies operate. After 
attracting a substantial number of clients and collecting the premium, they 
declare for insolvency. Thus, in cases where by judicial decision they must 
compensate their victims for crimes caused by their insured persons, they 
do not do so, since their capital agd property, for the most part non-existent 
almost, pass to a higher body1 which, after liquidating the properties, 

13 Article 395 of the Spanish Penal Code castigates the "Public official who, 
owing to inexcusable abandonment or negligence should provide occasion 
for another person to remove public funds or securities noted under 2, 3 and 
4 of the preceding article, see preceding note. 

14 Article 89 of the Penal Code provides that "A person sentenced to public 
reprimand shall receive the same personally and at an open door hearing of 
the court". 

15 There is a Liquidating Commission for Insurance Companies, covered by 
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assumes responsibility for indemnifying the victims. This entity is unable to 
grant much - in no case the sum to which the victim is entitled - and in the 
majority of cases, the latter receives only a small portion after several years 
of administrative red tape and legal expenses which frequently exceed what 
they receive. The impunity with which many firms act resulted in that by 
January 1991, one hundred and fifty-one insurance companies were in 
liquidation. In Spain there are numerous legal impediments that hamper or 
delay victims of a crime from being compensated, or they collect nothing 
or only a portion. It frequently takes several years to achieve this and can 
sometimes be up to six or seven years. 

4. Compensation to Victims of Terrorism 

As indicated above, the Spanish government expressly undertakes to 
indemnify this type of victims, and to such end has passed a number of 
resolutions. Current legislation is contained in Royal Decree 1311, October 
28, 1988, govern t~e reimbursement to victims of armed gangs and 
terrorist elements.1 This legal provision includes five articles; the first of 
them deals with the concept and range of indemnification, where provi-
sion is made as to persons entitled to the same - those sustaining physical 
injuries as a consequence of crimes by armed gangs or terrorist elements. 
Not included here are damages which may be sustained by the authors of 
the events, i.e. the offenders.17 as a consequence of handling arms or 
explosives, or occasioned to them by agents of the authority or third parties, 
in repelling the criminal action. 

Royal Decree 10/1984, Law 46 of December 27, 1985, as well as Royal 
Decrees 2020 of August 22, 1986 and 2226 dated September 12, 1986, and 
March 30, 1988. The funds of this Liquidating Commission are extremely 
insufficient with respect to victims to be indemnified. 

16 The Decree cancels another of January 24, 1986, dealing with the same 
subject. Currently, a new Royal Decree is under preparation improving 
indemnifications. 

17 Article 1.1 provides: "The government shall indemnify for physical injuries 
caused to persons unrelated to the crime as a consequence, or on occasion 
of criminal activities conducted by armed gangs or terrorist elements, to the 
extent and in conditions established in the present Royal Decree". 
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Article 2 deals with persons entitled to indemnity, is ~uite extensive, since 
it includes persons who shall have sustained injuries, 1 spouses or children 
of victims, when as a consequence of a terrorist action a person shall have 
become deceased.19 In case there are no descendents, i~gemnity accrues to 
the victim's parents, brothers, sisters or other relatives. 

Article 3 of the aforesaid Royal Decree dated October 28, 1988, deals 
with criteria for determining the amount of indemnity; these vary de-
pending on whether injuries shall have resulted in non-invaliding labour 
disability,21 or inability to work.22 In order to determine what should be 
understood as invaliding or non-invaliding injuries, the decree refers to 

18 Article 2 provides that persons entitled to indemnity shall be: "1) in case of 
injuries, the person or persons who shall have sustained them". 

19 According to Art. 2.2, in the event of death, entitlement to indemnity accrues 
to: "a) The spouse not legally separated, children of the victim, regardless of 
relationship, who are minors or, if of age, are legally disabled or clearly 
unable to procure their substenance, and the surviving progenitor, if there is 
one, of any child of the deceased shall be entitled to indemnity, provided that 
same are in his/her custody. When the spouse, offspring of the deceased and 
surviving progenitor of one of these concur in certain cases, indemnity shall 
be shared by halves. One half shall accrue to the spouse not legally separated, 
the other is to be distributed equally among the children of the victim with 
particiption of their respective surviving progenitor; i.e., whether or not a 
spouse of the deceased, 50% of the amount accrues to each of the children". 

20 Article 2.2: "b) In the absence of the above persons, or in case they do not 
meet the requisites noted, the parents of the ·victim. c) In the absence of 
persons enunciated in preceding items, brothers and sisters of the victim, 
provided that they live with and depend upon him/her financially and have 
insufficient means of subsistence. Exceptionally, and in the event of death 
of progenitors and a child of theirs in common, other children in common 
surviving, these latter with respect to their brothers/sisters without the need 
of custody and financial dependence concurring as provided in preceding 
paragraph. 

21 According to Art. 3.1. of ·the Decree, indemnification shall be established 
following to criteria noted here: "a) Should a situation of transitory labour 
disability occur, permanent non-invaliding injuries or both, indemnity to be 
received shall be that established for such purposes in norms current at all 
times in the Social Security System". 

22 Article 3.1. stipulates: "b) In case invaliding injuries are sustained, the 
amount of indemnity shall relate to the minimum interprofessional wage and 
shall depend upon degree of disability according to the following scale: 
partial permanent disability - thirty months wages; total permanent disability 
- fifty months wages; absolute permanent disability - seventy-eight months 
wages. Major disability - ninety-three months wages. c) In the event of death, 
indemnity shall be one hundred and seven months wages at the current 
minimum interprofessional wage". 
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Social Security Legislation. 23 Minimum interprofessional wage~ are 
those in force at the moment injuries are sustained or death occurs. 4 On 
the other hand, the decree provides for cases in which indemnities are 
increased.25 The period for initiating claims is one 6ear beginning with the 
event or when the victim is cured of the injuries.2 Administrative action 
to secure indemnification is effected via urgency proceedings. 

This type of victims, i.e. those suffering the consequences of terrorist 
attacks in Spain, are the only ones whose indemnity is assured; indeed, 
proceedings are conducted via urgency channels. However, the Spanish 
government is not so diligent when it is incumbent upon it to indemnify 
victims resulting from the intervention of its officials. In crimes committed 
by persons dependent upon the state in the exercise of their duties, govern-
ment power resorts to every legal procedure and recourse before the authori-
ties and courts in order to delay indemnifying the victims, even when the 
administration is sentenced in the first instance to make such an indemnity. 

23 Article 3.2. provides: "The consideration of injuries as disabling or non-disa-
bling shall be determined on the basis of criteria stipulated by Social Security 
Legislation in the matter". 
Social Security Decree 2065, May 30, 1974 as amended, Art. 135.3: "There 
shall be understood to be partial permanent disability for the customary 
profession, that which, not being total, causes the worker to reduce by not 
less than 33% his normal performance in the said profession, without 
preventing him from conducting fundamental duties thereof'. Art. 135.4: 
"There shall be understood as permanent total disability for the customary 
profession, that which incapacitates the worker from performing all or the 
fundamental duties of such profession, provided that he can devote himself 
to others different therefrom". Art. 135.5: "There shall be understood as 
absolute permanent disability for all work that which completely incapaci-
tates the worker for any profession or skill". Art. 135.6: "There shall be 
understood as disability the worker's condition for purposes of absolute 
permanent disability and which, as a consequence of anatomical or functional 
losses, he/she needs the assistance of another person to perform the more 
essential activities of life, such as dressing, moving, eating or analogous". 

24 The minimum interprofessional wage in Spain in January 1991, is 53,250 
pesetas monthly, equivalent to 532 dollars. The daily wage is 1,775 pesetas, 
equivalent to 18 dollars. This is for persons over 18 years of age. 

25 According to Art. 3, Royal Decree 1311, October 28, 1988: "3. To indemnity 
provided under b) and c) in the first item of the present article, shall be added 
the sum of twenty months payment of the minimum interprofessional wage 
for each minor child or disabled adult. 4. Amounts resulting from applying 
above rules may be increased up to 30%, bearing in mind the personal, family 
and professional circumstances of the victim". It is reminded that a minimum 
monthly wage is equivalent to 53,250 pesetas (532 dollars). 

26 Article 5.2. Royal Decree dated October 28, 1988. 
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All too frequently in these cases, it can take the victim four or five years, 
even more, to secure indemnity for injuries sustained in a crime. On 
occasion, indemnity is not claimed owing to distrust of the result, slowness 
and expenses sometimes necessary to initiate the claim. 

From the foregoing remarks it is concluded that according to Spanish 
administration indemnity to victims of terrorism covers on~ cases of death 
or injury, but does not extend to any other type of damage. 7 Indeed, many 
are the effects of terrorism where indemnity is not possible, since it involves 
fear and insecurity among certain social groups in particular, such as the 
police, the military, and justice administration officials, the effects of which 
cannot be evaluated, nor are they indemnified. Although there is extra pay 
for the police and other officials working in areas more deeply affected by 
terrorism, e.g., the Basque country. Als~ttorneys and judges responsible 
for accusing and judging terrorist crimes, since some have been the object 
of attacks and in one case, an attorney was assassinated. 

To return to victims of terrorism when death o2Jnjury are not involved, 
it is estimated that the terrorist organization ET A has obtained some six 
thousand million pesetas f about 60 million dollars) through kidnappings,30 

aside from other sums.3 In none of these cases the victims have been 
. d "f" d 32-m emm 1e. 

27 Art. 1.3. Royal Decree of October 28, 1988: "Beyond the protection estab-
lished in this Royal Decree are any other damages sustained by persons, 
things or property, indemnification of which, where pertinent, will be 
governed by applicable norms". 

28 Besides a financial complement, police working in this zone shall be granted 
special periodic leave, designated psychological recovery. In sum, it can be 
estimated that this involves compensation for possible victims of terrorist 
attacks. Attorneys and judges hearing terrorists, receive compensation in the 
sum of 50,000 pesetas monthly (500 dollars). 

29 Euzkadi ta Azkatasuna (Homeland and Liberty), Basque nationalist group. 
30 Over the twenty years of ETA's existence, the number of persons kidnapped 

amounts to some forty. 
31 Through the "Revolutionary Tax", ETA has obtained some ten thousand 

million pesetas (one hundred million dollars). No victim has been in-
demnified. 

32 The effects of victimization affect the entire Basque Country in particular, 
not overlooking its effects nationwide. The Basque Country has been one of 
the wealthiest zones in Spain. It went from being the recipient of persons 
from other provinces, to many abandoning it. The economy has taken a heavy 
downturn. In 1960, Guipuzcoa held second place insofar as per capita income 
among Spanish provinces; it is now in fourteenth place. The unemployment 
rate in 1973 was 1%, and by 1986 had reached 24%. In the period 1982-1983 
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While the major terro~~t activity is carried out by the ETA group, there 
are othe~ organisations. Terrorist acts are not only performed against 
persons, 4but also against firms, causing substantial damages.35 Consider-
ing the frequency of terrorist acts in Spain as well as the importance and 
number of deaths, injuries and damages, there is special legislation in the 

f . " . . . d d 36 matter o msurance ~or compensatmg victims or amage persons. 

alone, forty-six thousand jobs were lost. 
33 Other organizations conducting terrorist activities in Spain: GRAPO, Terra 

Lliure, Galizia-Ceibe, and Extreme Right. 
34 Besides individual executions, as of 1982 the terrorist organization ETA has 

frequently used car bombs in its attacks; from that date to December 1990, 
it has utilized this procedure twenty-four times, resulting in eighty-four 
mortal victims in all. The gravest actions occurred June 19, 1987, with 
twenty-one deaths in a supermarket, and on December 11 of the same year, 
with eleven deaths. 

35 Between 1986 and 1989 the terrorist group ETA carried out more than 500 
terrorist acts against firms, causing damages approximating seven thousand 
million pesetas (70 million dollars). 

36 Royal Decree 2022, August 29, 1986 approved Regulations covering "ex-
traordinary risks for persons and property"; it covers cases in which indem-
nity is granted to persons and goods that are insured, including "actions 
derived from terrorism" (Art. 1°.b). 
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1. Introduction 

If we go back to the origin of criminal law, we see that the victim and 
his family occupy a central position: it is the victim and his family who have 
the right to request revenge or penitence. However, over the centuries, with 
the evolution of the State and the organization of State prosecution the role 
of the victim has changed: from his central position the victim has been 
shifted to a marginal one. 

France, Italy and Spain make it possible for the victim to intervene in the 
criminal process through a so-called "adhesive" or "adjunct" procedure, 
which is nothing else but a civil claims procedure adhered to the criminal 
procedure. This adhesive procedure is widely used in these countries, but it 
seems that its results are not very encouraging. 

In a number of legal systems there is indeed no lack of regulations which 
provide for compensation or at least are supposed to do so, but they rarely 
function. It is therefore not sufficient to theorize on new ways and means 
of compensation if the practical problems of implementation are neglected. 

The overall picture is bleak, and this obliges us to rethink the whole 
question. There is agreement that something has to be done for the victim, 
that "forgotten party" of the criminal process.1 But it is obviously difficult 
to arrange for something which works. This is shown clearly through the 
negative experiences in Germany and elsewhere. 

It has also to be kept in mind that legislative changes which benefit the 
victim might be detrimental to the social reintegration of the offender. This 
complicates tremendously any possibility of a satisfactory solution, and it 
constitutes the real challenge before us. A number of proposals have been 
designed to use compensation to the victim of crime in various ways as an 
instrument of criminal policy. However, up until now, it has seemed difficult 
to reconcile the two basic interests confronted in this respect: alleviating the 

1 In Mexico it is thought that the victim is a nobody (nadie) in the criminal 
process, because according to Art. 141 C6digo Federal de Procedimientos 
Penales the victim is not a party in the criminal procedure (no es parte en 
el proceso penal). This opinion is debatable, though; compare Carlos Franco 
Sodi, El procedimiento penal mexicano, 4th edition, Mexiko 1957, p. 108. 
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damage suffered by the victim and helping the offender to get reintegrated 
into society. 

The object of this paper is to review some of the ways which are supposed 
to offer to the victim of crime compensation for the damage suffered. As a 
matter of fact not all of the ways and means designed in various legislations 
over the last 200 years have been successful. The most important reason for 
this failure seems to be that as yet no efficient harmonization of the 
contradictory interests of victim and offender has been achieved. We should 
like to try to determine what kind of reform could better the situation of the 
victim, who all too often does not get anything out of the criminal process, 
but never forgetting that we also want to reintegrate the offender into 
society. This is the real crux of the problem. 

2. Basic Problems 

It certainly will not be possible to treat or even only to mention in this 
paper all of the points under discussion, a discussion which was already 
going on 100 years ago and even before. Many more questions could be 
raised, for instance the possibility of making greater use of arbitration and 
other techniques of settling criminal cases even before the ~riminal process 
starts. The following are only some of the basic problems: 

2 For more points under discussion see Albin Eser, Gunther Kaiser, and Kurt 
Madlener (Eds.), Neue Wege der Wiedergutmachung im Strafrecht, 
Freiburg i. Br. 1990. This volume contains the reports submitted to a sym-
posium on "New ways for compensation of damage in penal law", which was 
held in 1989 at the Max Planck Institute for Foreign and International Crim-
inal Law in Freiburg i. Br. upon my suggestion. On the basis of the results 
of this symposium a research project is being prepared in the Max Planck 
Institute of Foreign and International Criminal Law; see the short outline by 
Barbara Huber, Punishment and Compensation - A Comparative Research 
Project at the Max Planck Institute of Foreign and International Criminal Law 
(this volume, pp. 357-361). For a critical view of the discussion see Hans 
Joachim Hirsch, Wiedergutmachung des Schadens im Rahmen des materiel-
Jen Strafrechts, Zeitschrift fur die gesamte Strafrechtswissenschaft (ZStW) 
102 (1990), pp. 534 et seq. 
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2.1 Is Compensation for the Damage caused by Crime an 
Objective of the Criminal Process? 
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An important point is whether compensation to the victim of crime can 
be regarded as an objective of the penal process. The main question is the 
one concerning the relationship between compensation to the victim of 
crime and ( other) objectives of the penal system. It is especially important 
to clarify whether compensation of the damage which the private citizen has 
suffered is to take precedence over other objectives of the penal system, and 
if so, in which way and in which cases. A decision on this point is especially 
important when the judge imposes on the offender various financial obliga-
tions like court costs, fines and compensation to the victim. Which of these 
obligations should take precedence over others if the offender's financial 
means are insufficient to satisfy all of them? 

In this context another problem is whether peace-making between the 
offender and the victim has to be recognized as one of the objectives of the 
penal system, and what consequences perhaps follow therefrom. If peace-
making is to be considered, then we shall also have to think over the 
possibilities of substitute compensation if financial payments are unfeasible 
because the offender is poor. 

2.2 What Kind of Compensation Should be Afforded and to 
Whom? 

Financial compensation for the damage caused by crime is mostly very 
limited because offenders tend to be poor. It therefore has to be examined 
whether apart from payment of money also moral compensation could be 
employed and whether work could be imposed where an economic contribu-
tion cannot otherwise be expected from the offender. Since at least in the 
penal system, as far as adults are copcemed, work by the offender directly 
for the benefit of the victim can hardly be considered, it has to be asked 
whether community service could be used and whether the result of such 
work could be applied for the benefit of the aggrieved person or in what 
other way he could get compensation for his private damage in this case. 

Another important question is how to deal with the case in which the 
victim is not willing to cooperate, for instance because he declines to accept 
compensation. The victim might take this attitude because, for instance 
under German law, the criminal court judge, when granting parole and 
imposing (as is sometimes, but not often done) compensation of the victim 
as a condition of parole, requires the offender only to make as much 
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compensation as he can (nach Kriiften).3 In cases where the damage is huge 
and the ability of the offender to compensate small, the partial compensation 
offered may seem a mockery to the victim. There are similar difficulties 
when the victim is unknown or when the offence committed is one of those 
which are victimless (for instance a traffic violation which does not result 
in damage to anybody). If compensation is partly or totally a substitute for 
a penal sanction or if it is in some other respect a prerequisite for a benefit 
which could be granted to the offender, it would be unjust if the offender 
lost this benefit in those cases for reasons which are not necessarily within 
his responsiblity. 

2.3 Which Courts Will Award Compensation? 

The very practical question of the competent court4 raises a basic prob-
lem, namely the separation of the disciplines of private and criminal law 
and accordingly of civil claims courts and criminal law courts in many 
countries. Of course a number of difficulties arise if the same historical 
event, the offence, is on the one hand dealt with by a court dealing with the 
private law question of compensation, and b5 a criminal court, dealing only 
with the question of guilt and punishment. 

The separation of the disciplines of private law and criminal law has not 
been carried through everywhere as strictly as in Germany, though. In 
France, for instance, even nowadays criminal law is part of private law.6 

3 § 56 b par. 2 no. 1 German Penal Code (StGB). For an English translation 
of this code see Gerold Harfst and Otto A. Schmidt, German Criminal Law, 
vol. I: The Criminal Code, The Narcotics Law, Wiirzburg 1989. 

4 On the various models of court competence for adjudication of criminal and 
private law consequences of an offence see Vinicio Geri, Manuale della 
responsabilita penale e civile da illecito, della prescrizione e de] danno, 
Milano 1968, pp. 121 et seq. 

5 This subject has also already been extensively discussed by the Italian 
positivists in connection with compensation for damage caused by crime. 
Enrico Ferri was quite outspoken on that subject: "Per noi parificare l'ob-
bligo del delinquente a riparare i danni recati col suo delitto all'obbligo 
derivante dall'inadempimento di un contratto, e semplicemente immorale." 
(Sociologia criminale, 3rd ed., Torino 1892, p. 701). 

6 The legal encyclopedia Pandectes Fran~ises edited by Riviere in 1892 put 
it this way: "Le droit civil comprend essentiellement le droit civil, la pro-
cedure civile, le droit commercial, et accessoirement le droit criminel, qui 
est la sanction et la garantie des regles du droit civil; on ]'oppose au droit 
public ... " (vol. III, p. 668, no. 456). About 70 years later this has not much 
changed as can be seen in the Nouveau Repertoire de Droit Dalloz, edited in 
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This seems to be the main reason why less attention has been paid to 
criminal law in France than in other continental countries. It is a matter of 
fact, though, that the law governing civil claims and criminal law is sharply 
differentiated in most Continental law countries. 

But civil claims courts and criminal jurisdictions are not everywhere 
strictly separated, not even on the European continent. For instance in Spain 
private law questions and criminal law questions have traditionally been 
decided by the same court, the Juzgado de Primera Instancia y de Instruc-
ci6n. This has only recently been changed by a law passed in 1988.7 On the 
basis of this important reform most criminal matters are now to be decided 
at first instance by the Juzgados de lo Penal where there is a single judge 
sitting, imposing sentences of up to six years. A tendency to specialize either 
in private law matters or in criminal law matters is obvious in Continental 
Europe. But the Spanish Juez de lo Penal still decides not only on guilt and 
punishment, but also on compensation whenever he has a trial. 

If one considers, though, that mixing criminal and civil matters in the 
so-called adhesive procedure of countries like France, Italy and Spain has 
not really solved the problem of compensation, it is doubtful whether the 
unification of highly specialized disciplines which have to deal with quite 
different aspects of human interests is useful. 

2.4 How Will Compensation be Enforced? 

Another extremely practical problem is the question how the compensa-
tion which has been fixed in the criminal process can be enforced. If 
compensation is defined by private law, then it might be enforced just like 
any other private obligation. This way has been chosen by the legislator for 
instance in the German adhesive process.8 But it may seem inadequate and 
unjust to ask the victim of an offence to try private enforcement which 

1963 in 2nd edition by Emmanuel Verge and Roger de Segogne: "Le droit 
penal fait, par sa nature, partie du droit public. Mais ii a ete rattache 
traditionellement au droit prive, parce que beaucoup de ses dispositions sont 
destinees ii sanctionner Jes rapports juridiques prives; d'autre part, la pro-
cedure penale a ete pendant longtemps etudiee en meme temps que la 
procedure civile" (vol. 2, p. 252, no. 12). 

7 Ley Organica no. 7/1988 of December 28, 1988 (Aranzadi no. 2065). 
8 Art. 406 b Criminal Procedure Code (StPO). For an English translation of 

this code see: Gerold Harfst and Otto A Schmidt, German Criminal Law, 
vol II: The Code of Criminal Procedure, The Youth Court Law, Wilrzburg 
1989. 
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implies a risk of cost and which gives to the debtor quite a few possibilities 
of defence. On the other hand, if enforcement of the compensation to the 
victim of crime is done by means of the extensive powers conferred by 
criminal procedure (in some cases using as a means of coercion even 
substitute imprisonment or coercive imprisonment), the question arises 
whether this does not lead to unfair treatment of other creditors of the 
offender. At any rate it also has to be taken into account that private law 
embodies protective regulations for social reasons (for instance income 
limits for enforcement), which cannot be neglected by the criminal system. 

2.5 How Important is it that it is the Offender Who Affords 
Compensation? 

The ongoing repetition of the leitmotiv "peace-making between offender 
and victim" leads to the erroneous view that there is always, or at least 
mostly, a confrontation between offender and victim when the question of 
compensation arises. This, however, is part of the "romantic conceptions119 

which are quite typical of the discussion about the problem of compensation 
for damage to the victim of crime. 

As a matter of fact, the claim for compensation is in many countries 
transferred, to a large extent, to private or state insurances or to some other 
institution which pays damages to the aggrieved person and tries to recover 
from the offender. This is the case in the great majority of offences based 
on negligence because the risks involved are to a large extent covered by 
voluntary insurances (for instance landlord's insurance) and compulsory 
insurances (for instance motor vehicle insurance).10 

This is also true for a considerable amount of damages resulting from 
intentional offences. As far as personal injury is concerned, the claim for 
compensation is transferred to private insurances, especially private health 
insurance, but also to the social security system. If exceptionally there is no 
insurance, the poor have a claim for welfare payments (Sozialhilfe) against 
the state, in Germany as well as in many other countries, and the institutions 

9 Hans Joachim Hirsch, Zur Stellung des Verletzten im Straf- und Strafver-
fahrensrecht, in: Gedachtnisschrift fur Armin Kaufmann, Koln 1989, 
pp. 699 et seq. 

10 In Germany about 40 % of the convictions of adults ( and young adults treated 
as adults) concern traffic offences: in 1989 of a total of 608,548 convictions 
238,243 were for traffic offences; Statistisches Bundesamt, Fachserie 10: 
Rechtspflege, Reihe 3: Strafverfolgung, Stuttgart 1991, p. 42. 
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which grant it try to recover from the offender. Often wage payments by 
the employer continue if the employee has suffered from an offence and is 
therefore unable to work. In these cases it is practically the employer who 
compensates the damage, at least in part. As far as damage to property is 
concerned, in many cases there are insurances against theft, fire, and so on, 
which are mostly voluntary insurances, very much employed in insurance-
conscious countries. In all these cases the third party, the insurance or other 
third party, which compensates partly or totally the damage suffered by the 
victim of crime, may recover from the offender. 

The consequence is that the offender is no longer confronted with his 
victim, but with a third party, mostly a huge corporation. This greatly limits 
of course the possibility of using compensation as an instrument of re-es-
tablishing peace between the offender and the victim: they have nothing to 
do with each other in these most frequent cases. 

2.6 Can Compensation be an Effective Tool of Decriminalization? 

Although very often the whole of the damage or at least part thereof will 
be covered by insurances, there are of course some cases in which damages 
have to be compensated by the offender directly to the victim. When the 
offences are not of a very serious nature, that is to say if they do not 
inherently make it impossible to replace the penal sanction with compensa-
tion, then there is a chance to decriminalize using compensation as a 
substitute for punishment. It has to be taken into account, however, that these 
offenders are mostly not well off financially so that.only replace compen-
sation, especially community work, might play a role in substitution for a 
penal sanction. 

In the German system, where more than 80 % of all penal sanctions are 
fines,1 1 compensation as a penalty substitute might perhaps cover some of 
these cases. A stumbling-block could be, though, that in the German system 
sursis cannot be granted for fines._ The possibilitiy of decriminalization by 
compensation in this field should certainly lead to a reconsideration of the 
problem of criminal policy for relatively small offences. 

11 In 1989 of a total of 608,548 persons convicted, 503,356 were sentenced to 
a fine and 104,890 to imprisonment (these figures do not include juvenile 
offenders and young adults treated as juveniles); Statistisches Bundesamt, 
loc. cit. (note 10). 
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2.7 What Comes First - Compensation of the Damage or 
Resocialization of the Offender? 

This really is the crux of the matter, the relation between resocialization 
of the offender and compensation to the victim. On the one hand, the 
obligation to compensate for damage done may have a resocializing effect 
on the offender since it shows him clearly the negative consequences of the 
offence and puts the responsibility for compensation on him. This may be 
especially favourable when the offender accepts responsibility to a certain 
extent voluntarily or at least on the basis of his own decision. From there 
stems the question whether only voluntary compensation can be considered 
as pertinent in the penal system or whether compensation can also be 
meaningful when forced upon the offender. 

On the other hand, the financial burden following from the obligation to 
compensate for the damage done may make resocialization of the offender 
more difficult. It seems that one of the reasons for the reluctance of German 
judges and prosecutors to impose the condition of compensation pursuant 
to § 153a Criminal Procedure Code (StPO) and §§ 56b, 57 par. 3 Penal 
Code (StGB) on the offender is to be found here. One also has to take into 
account when comparing legal systems that compensation as an instrument 
of education cannot be employed in all societies in the same way when the 
offender is an adult. Whether there will be anything left of the idea of 
education through compensation in the law of the formerly socialist coun-

. . b 12 tnes remams to e seen. 

The problem of making compensation for the victim and resocialization 
of the offender compatible, is at any rate the decisive point. 

3. Historical-Comparative Aspects 

The evolution of the problem of compensation to the victim of crime has 
been quite different in different countries. This makes it interesting to study 
this evolution on a comparative basis. 

12 On this idea see Zbigniew Doda, Neue Wege der Wiedergutmachung im 
polnischen Strafrecht, and Norbert Lembeck, Zu Fragen der Wiedergutma-
chung im Strafrecht der DDR, in: Eser/Kaiser/Madlener, op. cit. (note 2 
above). 
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At the beginning revenge was the reaction to an offence. Then compen-
sation and restitution become a substitute for revenge. The point of departure 
is what we could call the restitution principle: after an offence has been 
committed, the victim or his familiy gets compensation for the damage 
suffered. Under this system, which German legal history calls the Komposi-
tionensystem, the amount paid or the asset (for instance cattle) handed over 
to the victim or his family become the legal consequence of the penal wrong 
and settles the matter, thereby restoring peace in the community. 

The principle of restitution was supplemented by the principle of retribu-
tion to the extent that State organization got stronger and provided penal 
sanctions. Already in the times of the Merovingian and Franconian Kings 
crime and punishment are more and more regarded as public law notions, a 
viewpoint nowadays generally accepted as the result of an evolution lasting 

l . 13 severa centuries. 

The fact that the public law notion of crime and punishment has prevailed 
makes us sometimes forget that in criminal law for many centuries the 
principle of restitution and the principle of retribution coexisted. We can 
observe this in many legal systems. 

An example is the Spanish law of the Siete Partidas, the important 
legislation of King Alfonso X called "the Wise" (Alfonso el Sabio), enacted 
in the 13th century. The Septima Partida, the seventh part of this statute, 
deals with crime, penal sanctions and compensation. Besides the obligation 
of restitution there is for instance in case of theft the obligation to pay 
multiple damages, double or even more, according to the circumstances of 
the offence and the kind of participation, as a penal sanction.14 This 
statutory achievement of Alfonso the Wise was applicable as subsidiary law 
in many places in Spain and in Latin America as recently as during the 19th 
century. 

But, on the whole, the organization of State prosecution has led to the 
legal position of the victim becoming weaker. However, a reaction to this 
evolution already got under way more than 200 years ago. In several 

13 Eberhard Schmidt, Einfiihrung in die Geschichte der deutschen Strafrechts-
pflege, 2nd ed., Gottingen 1951, pp. 23 et seq. (39). 

14 Vila Partida, Titulo XW "De los furtos", law XVIII and passim. Similar 
regulations can be found in Germanic law; see Heinrich Brunner, Deutsche 
Rechtsgeschichte, 2nd ed., Berlin 1928, reprint 1958, pp. 832 et seq. On the 
Siete Partidas see Benito Gutierrez Fernandez, Examen hist6rico del derecho 
penal, Madrid 1866, pp. 163 et seq.; Luis Jimenez de Asua, Tratado de 
Derecho Penal, vol. I, 3rd ed., Buenos Aires 1964, no. 203 - 207. 
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countries we can observe that reformers and legislators became anxious to 
design new ways for the protection of the victim. In the Italian legislation 
of the 18th century considerable attention was indeed being paid to the 
victim. The State even took care of the compensation the victim had to 
receive. Since the offender often is unable or unwilling to afford compen-
sation, the State organizes a public fund which is supported by fines and 
from which the victim can be compensated.15 

Efforts to ensure compensation to the victim can also be found in the 
early 19th century in Brazilian draft legislation. The influence of Jeremy 
B h . . h' 16 ent am was most important m t 1s respect. 

In more recent times, starting in the second half of the 19th century, it is 
the Italian Scuola Positiva which stresses the importance of compensation 
to the victim in the criminal law process. The main proponents of the Scuola 
Positiva, Garofalo and Ferri, were not very successful in getting their 
teachings on compensation for the victim into Italian law. However, the 
Scuola Positiva had a Jong-lasting influence in Latin America. Even in penal 
codes enacted in the last few years this influence can be perceived. There 
are indeed examples in Latin American legislation which show the influence 
of the Scuola Positiva to an astonishing degree up until the present day .17 

In the 19th and the 20th centuries, however, we observe very different 
tendencies of evolution. In Germany the victim has been removed from his 
central position in criminal procedure to a marginal one. The role of the 
victim is now only that of a witness, and as such he traditionally has 
obligations, but scarcely any rights. As far as compensation is concerned 
the Criminal Procedure Code of 1877 hardly offers to the victim any 
possibility of recovering damages in the criminal process, but obliges him 
to institute civil proceedings, which means that in many cases he has to pay 

15 The Penal Code of the Toscana, the Cadice Leopoldino of 1786, named after 
Leopoldo the Wise, provided such a fund in Art. XLVI (the text of this code 
is reproduced in: Carlo Paterniti, Note al Codice Criminale Toscano del 
1786, Padua 1985). This fund and a similar one to be found in Art. 35 of the 
Cadice per lo Regno de/le Due Sicilie of 1819 were recommended by 
Bonneville de Marsangy as outstanding models of legislation in this field (De 
!'amelioration de la loi criminelle, Paris 1864, vol. II, pp. 310 et seq.). 

16 Bentham's influence in Brazil was long-lasting; see GaldinoSiqueira, Direito 
Penal Brazileiro, vol. I. Parte General, 2nd ed., Rio de Janeiro 1932, p. 717. 
On the Brazilian legislation of the early 19th century see Kurt Madlener and 
Silma Marlice Madlener, The Past and Present State of Victims' Compensa-
tion in Brazilian Law and the Need for Reform (this volume, pp. 305-355). 

17 For more on this see below 5. 
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court fees in order to be able to pursue the matter. The result of this type 
of procedure, which started its evolution in the 19th century, is that the 
offender stands at the centre of interest in modem German law. This is being 
accentuated by the fact that resocialization of the offender is becoming more 
and more important. 

In the period after the Second World War human rights in criminal 
procedure got particular attention as a consequence of the UN Declaration 
of 1948 and of a number of international conventions. But these human 
rights are first and foremost the human rights of the offender and of the 
accused. 

In Germany the victim has indeed been extremely marginalised in crim-
inal procedure. Interest in the victim in criminal law is a belated phenome-
non, judging from the growing flood of publications only during the last 
few years. The German legislator has recently made some efforts to ensure 
compensation of the victim. This was done especially by putting compen-
::~~:::, ~:i~~~£gthe granting of certain benefits like suspended 

However, these efforts have not been very successful. The statistics 
clearly show that the prosecution authorities and the courts do not very often 
employ these instruments designed by the legislator. Other conditions which 
can be imposed upon the offender to get these benefits are used to a much 
greater extent. The requirement to pay compensation is indeed very rarely 
imposed. This would not be particularly bothersome if the tendency were 
towards an increase in the use of these conditions. However, the fact is that 
this tendency is decreasing instead. The result is that the lejislative initia-
tives in Germany in this respect have not been successful.1 

18 See § 56 b par. 2 no. 1, 57 par. 3 StGB. The prosecution or the court may 
also in certain cases shelve the proceedings if the offender compensates the 
damage suffered by the victim wholly or partially: see § 153 a par. 1 no. 1 
StPO. 

19 See Peter RiefJ, Statistische Beitrage zur Wirklichkeit des Strafverfahrens, in: 
Rainer Hamm (Ed.), Festschrift fiir Werner Sarstedt zum 70. Geburtstag, 
Berlin 1981, pp. 253 et seq. (317); Wolfgang Heinz, Strafrechtsreform und 
Sanktionsentwicklung Auswirkungen der sanktionsrechtlichen Regelungen 
des 1. und 2. StRG 1969 sowie des EGStGB 1974 auf die Sanktionspraxis, 
ZStW 94 (1982), pp. 632 - 668 (644 et seq.), Hans-Jorg Albrecht, Legal-
bewahrung bei zu Geldstrafe und zu Freiheitsstrafe Verurteilten, Freiburg 
i. Br. 1982, pp. 167 et seq.; Peter RieJJ, Entwicklung und Bedeutung der 
Einstellungen nach § 153a StPO, ZRP 1983, pp. 93 - 99; Edwin Kube, 
Systematische Kriminalpravention. Ein strategisches Konzept mit prak-
tischen Beispielen, 2nd ed., Wiesbaden 1987, pp. 128 et seq.; Detlev 
Frehsee, Schadenswiedergutmachung als Instrument strafrechtlicher Sozial-
kontrolle, Berlin 1987, pp. 305 et seq. 
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This evolution has not in all countries led to such a strong erosion of the 
legal position of the victim in criminal procedure as in Germany. The 
classical countries of the so-called adhesive procedure, Italy, Spain, France, 
Greece, and also the Scandinavian States, have never accepted the margi-
nalization of the victim in the same manner. The question is, though, 
whether their legislation gives real advanta~es to the victim in need of 
compensation, or if they only pay lip service. O 

4. Compensation as a Means of Obtaining Exemption from 
Punishment - A Chance for Decriminalization? 

If we try to analyze what the role of compensation to the victim of crime 
could be in the criminal process, we think not only of the benefit to the 
victim, but also of the possibility of replacing penal sanctions partly or 
totally by compensation. Proposals to this effect have been made during the 
last few years by several German authors.21 The idea is, however, not at all 
new: already the Italian positivists, the proponents of the Scuola Positiva, 
tried more than 100 years ago to integrate compensation to the victim of 
crime into the penal system in such a way that it would to a certain extent 
be a s~~stitute for a penal sanction ( ... costituire un vero succedaneo della 
pena). 

4.1 Compensation Instead of Punishment in a Particular 
Cultural Setting: The Black African Tradition 

When we look for societies which prefer compensation to punishment, 
Black Africa is a case in point. There are more than 40 Black African 

. dh f h . f l · · · · 23 countnes, an t ere ore t e vanety o so uttons 1s 1mpress1ve. 

20 For more on this see below 6.2. 
21 See Detlev Frehsee (note 19), p. 119; Claus Roxin, Die Wiedergutmachung 

im System der Strafzwecke, in: Heinz Schoch (Ed.), Wiedergutmachung und 
Strafrecht, Miinchen 1987, pp. 37 - 55, and Claus Roxin, Die Stellung des 
Opfers im Strafsystem, Recht und Politik 1988, pp. 69 - 76. 

22 R. Garofalo, Riparazione alle vittime de! delitto, Torino 1887, pp. 42 and 
passim. Enrico Ferri, op. cit. (supra note 5), p. 696: "II risarcimento de! 
danno sofferto dalle vittime de! delitto pu6 essere considerato ... come 
sanzione da sostituirsi alle pena carceraria nei piccoli delitti commessi da 
delinquenti occasionali." 

23 A particular aspect of victimization is treated by Kwame Frimpong in his 
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What is interesting is the different spirit which governs the matter in these 
civilisations when compared with Western countries. Compensation is cer-
tainly much more important to the Black African than punishment of the 
offender. An assistant of mine has put that spirit in a little story which she 
invented after extensively reading and talking to Black African colleagues: 

Imagine a bicycle is stolen. The owner is a student, who is disgusted since 
he has to use his bicycle every day to go to the university and follow the 
classes. He and his friends investigate the matter. Who could have stolen 
the bicycle? An old lady who lives in the same street and spends most of 
her time watching what is going on in the street saw the thief and can give 
a description. The thief indeed also lives in the neigbourhood. The student 
and his friends go there and question him about the matter. After some 
discussion he admits having stolen the bicycle and returns it to the poor 
student. In the evening the student and his friends, happy about the outcome 
of the affair, organize a party, to which the whole neighbourhood is invited 
- even the thief and his family. With this the matter is settled.24 

This example illustrates a concept of law and justice deeply rooted in 
Black African tradition. Restitution or compensation is the decisive matter, 
and through it peace can be restored in the community. Punishment, on the 
other hand, is unimportant: nothing positive comes out of it. 

Of course it would be an illusion to try transferring such models of 
compensation and peacemaking to the anonymous society of modern in-
dustrialized States. But it clearly shows the importance of compensation in 
Black Africa, which we also found when we did an investigation on the 
Administration of Criminal Justice in Cameroon.25 Indeed, what matters to 
the aggrieved person is not that the offender must go to prison, but that his 
damage must be compensated. And it is obvious that in the Black African 
tradition peacemaking is above all the objective of the customary system of 
law. 

article Victimising the Accused and the State Through Incarceration - The 
Experience of Botswana (vol. 52 of this collection, pp. 733 - 745). See also 
Sekou Goureissy Conde, Selected Questions in Relation to Victimological 
Research in French Black Africa (vol. 50 of this collection, pp. 207 - 217). 

24 Christine Sottong, Schwarzafrikanische Rechte - Modelle der Wiedergutma-
chung, in: Eser/Kaiser/Madlener, op. cit. (supra note 2), p. 419. 

25 See Peter Bringer, Entwicklung und aktuelle Probleme der Strafrechtspflege 
in Kamerun, Yearbook of African Law, vol. 1 (1980), pp. 25 et seq. (48). 
See also: Hans-Heinrich J escheck/Kurt M adlener (Eds.), Strafrechtspflege in 
Kamerun, Part 1: Peter Bringer, Stellung und Aufgabe des Richters in 
Kamerun, Baden-Baden 1981, pp. 237 et seq. 



284 Kurt Madlener 

4.2 Western Models 

Compensation of the victim by the offender is nowadays a mitigating 
circumstance practically everywhere.26 This leads, however, only to a 
reduction of punishment. A number of countries have gone much further. 

One such country is Austria with its regulation of "active repentance". 
The interesting thing about this Austrian institution is that it has existed for 
a very long time and that it is indeed applied in everyday court:to/ractice. 
Since several papers have been published recently on this subject, I shall 
not dwell on this matter here. It has to be pointed out, however, that there 
are similar regulations to be found in other legal systems, for instance in 
Greek law. 

The first Greek Penal Code dates from 1834. It was published at the time 
in Athens in both official languages of the Greek Kingdom, that is to say 
in German and in Greek. In the seventh chapter of this code Art. 114 
determined the principle of "active repentance". According to this article, 
an offence which, by definition, was completed by the occurrence of a 
certain result was not punishable if the offender voluntarily made compen-
sation for the damage he had caused before he was contacted by the 
authority in any way with respect to this offence. 

The Special Part of the code defined in which cases the principle em-
bodied in Art. 114 would be applied. Art. 378 determined, for instance, that 
in case of theft the offence would not be punishable, and that there would 
indeed be no investigation of the case, if the thief made full compensation 
or restitution for what he had taken, so that neither for the aggrieved person 
nor for a third party would any damage remain as a consequence of the 
offence. The settlement of the matter by full compensation would exempt 
the offender from investigation and punishment only if the thief had made 

26 See for instance Art. 9 no. 9 Spanish Penal Code, § 46 par. 2 StGB, § 34 
no. 14, 15 Austrian Penal Code. When there is no express provision to this 
effect (see e.g. the Peruvian Penal Code of 1991, Book I, Title I, Chapter III), 
one may presume, though, that the courts take victim's compensation into 
account within their discretion in sentencing. 

27 See articles by Frank Hopfel, Die strafbefreiende tiitige Reue und verwandte 
Einrichtungen des osterreichischen Rechts, and Klaus Krainz, Zur prak-
tischen Bedeutung der Wiedergutmachung in Osterreich, in: 
Eser/Kaiser/Madlener, op.cit. (supra note 2), pp. 171 - 196 and 197 - 217. 
See also Klaus Krainz, The Position of Injured Parties in the Austrian 
Criminal Procedure, First Results of an Empirical Investigation (this volume, 
pp. 629-668). 
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the compensation before the police or a judicial authority had dealt with the 
case. It would not apply either, if the compensation or restitution was only 
partial, but in those cases the penalty would be mitigated. 

This principle also applied in the Penal Code of 1834 in the case of fraud, 
embezzlement, and so on. The way this institution of "active repentance" is 
designed as well as its legislative history show that there are close relations 
with the Austrian regulation. It has to be kept in mind that the King of 
Greece, Otto the First, was the son of the King of Bavaria and that his 
advisors were to a large extent from Southern Germany. 28 

The present Penal Code of Greece, i. e. the Code of 1951, has kept this 
institution without material modification in Art. 379, which refers to theft 
and embezzlement. In this code, too, the principle is extended to other 
offences, for instance fraud, unauthorized use of a motor vehicle, breach of 

. . I d d 29 trust, rece1vmg sto en goo s an so on. 

There are similar regulations in other legal systems. Portuguese law, for 
instance, enables exemption from punishment under Art. 301 par. 2 Codigo 
Penal if the stolen chattel has been restored or damages paid before criminal 
proceedings have been initiated. However, this is so only if the stolen goods 
are of little value (de pequeno valor); if not, the penalty is only reduced. 
Although this principle is extended, just as in Greece and Austria, to a 
number of other offences like fraud, breach of trust and receiving stolen 
goods,30 it is less far-reaching than the Greek and the Austrian regulation 
because its application lies at the discretion of the judge and it can only be 
applied in petty matters. 

28 As to the influence of the Bavarian Penal Code of 1813 and the Bavarian 
drafts of 1822, 1827 and 1831 on this first Penal Code of the Kingdom of 
Greece, which was drawn up by Georg Ludwig von Maurer, see Telemachos 
G. Philippides, Der EinfluB der deutschen Strafrechtswissenschaft in Grie-
chenland, ZStW 70 (1958), pp. 291 - 313 (295 et seq.). These Bavarian 
drafts have been published in reprint by Werner Schmidt (Ed.), Frankfurt 
1988, in three volumes. 

29 Art. 384, 393, 395, 402, 404 par.6, 405 par.2 Greek Penal Code of 1951. 
30 Art. 313 no. 2, 315 no. 3, 319 no. 2, 330 Portuguese Penal Code. 
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Brazilian criminal law also provides that with respect to certain offences 
there is jo be no punishment if the offender makes compensation for the 
damage. 1 One of these cases is to be found in Art. 143 C6digo Penal, 
which exempts the offender from punishment (isento de pena) in a case of 
slander (calumnia or difamaqao) if he retracts his assertions before he is 
convicted. Another case is to be found in the articles of the Penal Code 
concerning embezzlement by civil servants. Pursuant to Art. 312 no. 3 
C6digo Penal the criminal liability of the civil servant who has participated 
by negligence in the embezzlement of public assets (peculado culposo)32 
extinguishes (extingue a punibilidade) if he makes compensation for the 
damage. This has to occur before a final court decision has been handed 
down (senten<;a irrecorrivel). If the compensation is made after the court 
decision, then the punishment is diminished to the extent of one half of the 
sentence imposed upon the offender. 

The 1984 draft for a new Special Part of the Brazilian C6digo Penal does 
retain these rules without material changes.33 By statute and by a leading 
decision (sumula) of the Supreme Court of Brazil the application of the idea 
underlying these rules has even been extended to tax and customs offences, 
although the legislator later on restricted this extension.34 

Another example of exemption from punishment in many legal systems 
is to be found in legal provisions stating that the drawing of bad checks will 
not be punisg5d if the check is paid within a certain period of time after 
presentation. This, however, is a subject which depends very much on the 
legal construction of the nature of a check. 

31 See on this Kurt Madlener, A reparacao do dano como medida de politica 
criminal na Parte Especial do C6digo Penal, in: Grupo Brasileiro da AIDP 
(Ed.), Libro-homenagem a Heleno Claudio Fragoso (in press), and on vic-
tim's compensation in Brazilian law in general Madlener/Madlener, op.cit. 
(note 16). 

32 As to the various forms in which this offence can be committed see Paulo 
Jose da Costa Jr., Comentarios ao C6digo Penal, Parte Especial, vol. 3, Slio 
Paulo 1989. 

33 Art. 148 and 322 no. 3 Anteprojeto do Codi go Penal, Parte Especial, Brasilia 
1984. 

34 Art. 18 Decreto-lei no. 157 of February 2, 1967; Cole~iio das Leis, Atos 
Legislativos do Poder Executivo, 1967, vol. 1, pp. 177 et seq. (180). Federal 
Supreme Court sumula no. 560, in: Jose Nunes Ferreira, Sumulas do Su-
premo Tribunal, 2nd ed., Sao Paulo 1980, pp. 319 et seq. See Mad-
lener/Madlener, op.cit. (note 16). 

35 For an example see Art. 563bis b Spanish Penal Code (5 days). Under 
Brazilian law the punishment provided in Art. 171 par. 2 no. VI Codigo 
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It is interesting to note that rules allowing for the substitution of criminal 
sanctions by compensation generally only apply to certain types of offences. 
This is the case, as we have seen, in Brazil, Greece and Portugal, and also 
. A . 36 m ustna. 

5. The Integration of Compensation into the System of 
Criminal Sanctions: The Scuola Positiva and Latin 
America 

The Scuola Positiva, starting in the last century, has given fresh impetus 
to a new look at the problem of the victim in criminal procedure and his 
compensation. In the sistema razionale di penalita proposed by Garofalo, 
compensation (riparazione de[ danno) is classified as an independent penal 
sanction along with the death penalty, imprisonment, and so on. This 
compensation takes two forms in Garofalo's system: on the one hand it can 
be a fine (multa), which goes to the State, and on the other hand it is 
compensation (indennita), which goes to the victim. Instead of a payment 
of money (pagamento di una somma or rilascio di parte del salario ), the1e 
can also be performance of labor (lavoro coatto senza carcerazione). 7 

However, compensation of the victim should not only cover the damage 
done: accgrding to Garofalo it should be larga e superiore al danno 
ricevuto.3 

Penal no longer applies if the check is paid before the accusation has been 
presented to the court; this results from Federal Supreme Court sumula no. 
554 (Nunes Ferreira, op.cit., note 34 supra, pp. 314 et seq.). See also the 
Italian draft of October 5, 1987 (L'Indice Penale 1988, pp. 106 et seq., now 
Statute no.386 of December 15, 1990: Nuova disciplina sanzionatoria degli 
assegni bancari (Art. 8). 

36 See Kurt Madlener, Die Wiedergutmachung im Spiegel der Rechtsverglei-
chung, in: Eser/Kaiser/Madlener, op.cit. (supra note 2), pp. 9 - 42 (35 et 
seq.). 

37 See the schematic description of Garofalo's system in Ferri, op.cit. (supra 
note 5), pp. 682, 683. 

38 R. Garofalo, Criminologia, 2nd ed., Torino 1891, pp. 457 et seq., 493. 



288 Kurt Madlener 

Ferri, too, considered the obligation of the offender to compensate for 
the damage done as an obligation essenzialmente e sempre di diritto pub-
blico39 and as a sanction which, irrespective of whether it took the form of 
a fine or of compensation, was to be considered part of the penal sanction 
system. 

The Italian penal code of 1930 did not accept this idea. The Codice penale 
contains, in Art. 185 to 198, regulations on compensation for damage caused 
by crime. These regulations, however, are to be found under the title "Delle 
sanzioni civili". In the second title "Delle pene" (Art. 17 and following) of 
the First Book, the General Part of the Codice penale, compensation for 
damage is not mentioned. 

This does not mean that the ideas of Italian positivism were of no avail. 
They have certainly profoundly influenced the criminal law and criminal 
procedure of Latin America up to our time,40 and they have in many places 
been implemented by the legislator, even in a very stringent form, for 
instance in Mexican law. This legislative model of positivism is quite 
interesting for the discussion on the integration of compensation to the 
victim of crime into criminal procedure: According to Mexican law com-
pensation is not only in the public interest, but it is a matter of ordre public 41 

and it has the character of a penal sanction. 42 

39 See the explanation to the preliminary draft of 1921 of the Commissione 
Reale per la Riforma delle Legge Penali, whose president was Ferri (Garo-
falo was also a member of the commission); Ministerio della Giustizia, 
Relazione sul Progetto Preliminare di Codice Penale Italiano, Libro 1/Denk-
schrift und Vorentwurf zu einem italienischen Strafgesetzbuch, I. Buch, Rom 
1921, pp. 126, 324. See also Fernand Collin, Enrico Ferri et I' Avant-projet 
de Code penal italien de 1921, Bruxelles 1925, p. 175. 

40 This influence started rapidly with translations, for instance Garofalo's book 
Indemnizaci6n a las victimas de] delito, translated by P. Dorado Montero 
(Madrid, without indication of the year of publication) and his book Crimino-
logia, translated by Julio de Mattos (Siio Paulo 1893). 

41 "La reparaci6n no es solo de interes publico, sino de orden publico" (Fran-
cisco Gonzalez de la Vega, El C6digo Penal Comentado, 8th ed., Mexico 
1987, p. 118). 

42 The ideas of positivism influenced the Mexican Federal Penal Code of 1929, 
which was replaced in 1931 by a new code that is still in force. According 
to Franco Sodi, though, the author of the first Mexican Federal Penal Code, 
of 1871, AntonioMart{nez de Castro, Minister of Justice of PresidentJutirez, 
already considered compensation to be penal in character ( op.cit. supra note 
1, pp. 40, 41). 
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Art. 29 par. 1 of the Mexican Federal Criminal Code of 1931 (C6digo 
penal para el Distrito Federal, CPDF) reads as follows: 

"La sanci6n pecuniaria comprende la multa y la reparaci6n del dafio." 

The legislator employs here the notion of "financial sanction", which 
comprises two subnotions, namely the fine and compensation for damage, 
and both of these subnotions are placed on the same level. 

Art. 34 CPDF characterizes the legal nature of compensation unequivo-
cally: 

"La reparaci6n tiene el caracter de pena publica y se exigira de oficio por 
el Ministerio Publico". 

The compensation of the damage caused by crime consequently has the 
character of a penal sanction. It is, however, not a private penal sanction. 
The legislator expressly determines that compensation is a public penalty 
(pena publica). As such the State prosecutor requests its imposition on the 
accused, which is, by the way, in accordance with the teaching of the Scuola 
Positiva.43 

From this concept of compensation as a State penal sanction there follow 
very specific consequences. One is that the offender and the accused cannot 
make a settlement of the claim for compensation. Since compensation is a 
State ijenal sanction, the offender and the victim cannot dispose of this 
claim. 4 The victim cannot renounce his claim to compensation either. If 
he does not want to accept compensation, then according to Art. 35 par. 3 
CPDF it will be paid to the Treasury. The enforcement of compensation is 
effected in accordance with Art. 37 CPDF just as if it were a fine. 

This concept of compensation as a public penalty enables us to explain 
without contradicting basic principles of criminal law that according to 
Art. 30 no. III CPDF public servants (servidores publicos) have to pay 
double damages when they commit an offence in their official capacity 

43 Ferri, op.cit. (supra note 5), p. 700. In the Italian Codice de Procedura 
Penale of 1930 (Art. 105) and of 1988 (Art. 77 par.4) this is the exception. 
The Spanish prosecution authority (the fiscal), on the other hand, is like his 
Mexican colleague under an obligation to apply for compensation to the 
victim (Art. 108 Ley de enjuiciamento criminal). The Italian Codice de 
Procedura Penale of 1865 solved the problem in a technically different way: 
the judge had to decide on compensation ancorche non si fosse costituito 
parte civile (Art. 569). 

44 Gonzalez de la Vega, op.cit. (supra note 41), p. 119. 
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against the State:45 Compensation is a penal sanction and it can therefore 
be fixed above the amount of damage done. Multiple damages in criminal 
matters are anyway not contrary to the Spanish-Mexican legal tradition: as 
we have seen (supra 3.), there have been precedents for the imposition of 
multiple damages as a sanction in the Siete Partidas, the Spanish statute of 
the 13th century, which was in force in Mexico even after independence in 
the 19th century as subsidiary legislation.46 

It is also remarkable, as far as the Mexican concept is concerned, that 
fine and compensation are initially on the same level as subnotions of the 
"financial sanction". But when the fine or compensation have to be enforced, 
compensation to the victim takes precedence. This is, by the way, also the 
rule i~ other Latin American countries, in Brazil for instance already since 
1830. 7 It is also the case in Spanish law under Art. 111 CP. The possibility 
of granting instalments for the payment of the fine if the payment of 
compensation to the victim was otherwise endangered, which has existed 
for a few years now in § 459a par. 1 sentence 2 German Criminal Procedure 
Code, looks rather paltry compared with the modes of regulation under 
Thero-American statutes. 

The positivist concept of fine and compensation is not considered out-
dated in Mexico. Even the most recent Mexican penal codes follow this 
concept, for instance those of the States Guerrero (Art. 34 and following), 
Sinaloa (Art. 41) and Zacatecas (Art. 25 ff.), all dating from the year 1986, 
the C6digo de Defensa Social of the State Yucatan (Art. 33) and the C6digo 
Penal of the State of Queretaro (Art. 27), both of 1987. 

45 This also applies to participants in the offence (Art. 212 par. 2 CPDF). 
46 On the importance of the Partidas in Mexico see Juan N. Rodriguez de San 

Miguel, Pandectas hispano-mexicanas, vol. I, Mexico 1980, pp. 17 et seq. 
47 Art. 30 C6digo Criminal do /mperio do Brasil. The text of this famous code 

is reproduced in: Jose Henrique Pierangelli, C6digos Penais do Brasil, 
Evoluc,ao Hist6rica. Bauru (Sao Paulo) 1980, pp. 165-265. 
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h b . '. f h. 48 b h . . h There ave een some cntJcs o t 1s concept, ut t e1r view as not 
prevailed up to now. 

The positivist tradition is indeed very lively throughout Latin America. 
Art. 53 of the 1981 draft for a new General Part of the Brazilian Penal Code 
provided for a multa reparat6ria in favour of the aggrieved person. It should 
be fixed in day-fines (dias-multa). The maximum number of such day-fines 
corresponded to the one fixed for the fine (multa penitenciaria), namely 360 
day-fines (Art. 49 of the draft). The number of day-fines to be imposed 
should be the result of the sum to be fixed by the judge for each day-fine 
and the damage proven in the criminal proceedings. This proposition, which 
had been elaborated by a commission of eminent Brazilian lawyers (among 
others Rene Ariel Dotti, Rogerio Lauria Tucci, Miguel Reale Junior), was, 
however, not accepted by the legislator when the new General Part of the 
Penal Code was enacted in 1984.':l9 

We also find positivist ideas in the C6digo penal tipo para Latinoamerica, 
which was elaborated during the postwar period by penal lawyers from 
many Latin American countries. The Model Penal Code determines, in Art. 
93 sentence 2, that the obligation to compensate is part of the ordre public .. 

Arty discussion on the integration of compensation to the victim into the 
criminal law system should take into account these legislative designs 
elaborated in Latin America on the basis of Italian Positivism. 

48 See for instance Niceto Alcala-Zamora y Castillo (Derecho procesal mexi-
cano, vol. II, 2nd ed., Mexico 1985, p. 542) who considers classification of 
compensation as a penal sanction to be an error. The only author whom he 
cites in favour of this is a Spaniard, Silva Melero, and he himself is also of 
Spanish origin, in exile since the Spanish Civil War. Criticism of Mexican 
authors refers rather to details of the regulation, not to the principle; see for 
instance Franco Sodi, op. cit. (supra note 1), pp. 40, 41. 

49 On this draft and on the new General Part see Madlener/Madlener, op.cit. 
(note 16). 
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6. 

6.1 

Kurt Madlener 

The Award of Compensation in Criminal Procedure: The 
So-Called Adhesive Procedure 

Dead-Letter Law: The Case of Germany 

The first penal code for all of Germany, the Constitutio Criminalis 
Carolina of 1532, had some articles on compensation of the victim. A 
consequence of this was that it became customary to claim compensation in 
criminal procedure. On the basis of this court practice the adhesive proce-
dure of the German common law originated. Mittermaier defined it as a kind 
of procedure "by which the person who suffered damage through a criminal 
offence participates in the criminal proceedings initiated because of this 
offence in order to present his civil claims11

•
50 

This procedure was to be found in the codifications of the various German 
states until the middle of the 19th century. Thereafter it was progressively 
abolished. At the time when a uniform criminal procedure for the German 
Empire was prepared, only the criminal procedure laws of Baden, Braun-
schweig, Hamburg, Liibeck, Sachsen and Thiiringen had stuck to the adhe-
. d 51 s1ve proce ure. 

The 1872 project for a German criminal procedure code had a section 
entitled "On the adhesion of the offender as civil claimant" (§§ 322 - 336). 
According to § 332 the decision on the civil claims presented in the criminal 
process should be taken without participation of the lay judges and only by 
the professional judges. Furthermore, the combination of the criminal matter 
with the civil claim ended when the matter went up for appeal. An appeal 
against the decision concerning compensation should be governed exclu-
sively by civil procedure law (§§ 333, 334): it was a purely civil matter. 

50 C.JA. Mittermaier, Das Deutsche Strafverfahren in der Fortbildung <lurch 
Gerichts-Gebrauch und Landes-Gesetzbticher und in genauer Vergleichung 
mit den englischen und franzosischen Strafverfahren, vol. II, 4th ed., Heidel-
berg 1846, p. 682. 

51 Peter Hill, Die Geltendmachung des Schadensersatzanspruchs im Strafver-
fahren, Freiburger Dissertation bei Eduard Kem, Frankfurt 1935, p. 3. 
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The Imperial Criminal Procedure Code of February 1, 1877,52 however, 
did not follow this model: with the advent of this code the adhesive 
procedure disappeared. 

According to the Imperial Criminal Procedure Code (StPO), the victim 
could, however, act as a "secondary prosecutor" (Nebenkliiger) or as a 
"private prosecutor" (Privatkliiger) pursuant to§§ 444 - 446 StPO, and make 
an application to have a kind of compensatory fine (Bu/Je) imposed on the 
offender. If this motion was granted and the award had to be enforced, then 
this was done pursuant to § 495 StPO in application of the civil procedure 
regulation. The Bufl{'!, as a matter of fact, was held to be "a purely private 
law compensation", the part of the procedure dedicated to awarding it as 
a kind of adhesive procedure.54 However, it was only possible in the case 
of a few types of offences (for instance insults) to request the award of a 
Bu/Je. 

Only when the Second World War made the administration of justice very 
difficult, did the "Third Regulation for the Sims15lification of the Adminis-
tration of Criminal Justice" of May 21, 1943 admit generally that the 
aggrieved person would be compensated in the course of criminal proceed-
ings. This was done by the inclusion of a third section with the title 
"Compensation of Aggrieved Persons" in the Fifth Book of the Criminal 
Procedure Code. The possibility of awarding Bufle was also dealt with in 
this section.56 

In the postwar period a number of statutory enactments cleared the law 
of Nazi reminiscences and unified the law after the three western occupation 
zones (American, British and French) were merged. The "Law on the 
Restablishment of Legal Unity in the Field of Court Organization, Admin-
istration of Civil Justice, Criminal Procedure and Court Costs" of September 
12, 1950 retained the section "Compensation of Aggrieved Persons" of the 
Criminal Procedure Code.57 The very extensive Introductory Law to the 
Penal Code of March 2, 1974 struck out§ 406d on the award of Bufle. 

52 Reichsgesetzblatt 1877, pp. 253 - 346. 
53 Ernst Heinrich Rosenfeld, Der Reichs-StrafprozeB, Berlin 1912, p. 308. 
54 Heinrich Gerland, Der deutsche StrafprozeB, Mannheim 1927, p. 458. 
55 Reichsgesetzblatt 1943 I, pp. 342 - 345. See Heinrich Henkel, Das deutsche 

Strafverfahren, Hamburg 1943, pp. 482 et seq. 
56 Art. 406 d StPO. 
57 Bundesgesetzblatt 1949/1950, pp. 455 et seq. (498, 499). 
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Apart from that, however, the section "Eompensation of the Aggrieved 
Persons" remained practically unchanged. 8 

The fact is then that for centuries in Germany the adhesive procedure was 
current practice; it was abolished by the Imperial Criminal Procedure Code 
of 1877 for somewhat more than half a century, and then it was again written 
into the law nearly 50 years ago. However, the re-establishment by the 
legislator has been of no avail: in the day-to-day practice of the courts it is 
hardly ever used. 

The reasons for this abstinence seem to be partly of a psychological 
nature. There is obviously resistance on the part of those who have to deal 
with the procedure, that is to say the judges, of whom the majority are 
exclusively criminal court judges, the prosecutors, who in Germany gener-
ally have nothing to do with private law, and also the practising attorneys. 

As far as judges and prosecutors are concerned, a not very favourable 
regulation on the distribution of the workload within the courts and pros-
ecution offices might be of some importance, too. As a matter of fact, the 
caseload of a judge or a prosecutor will not be alleviated because, apart from 
decisions on guilt and penal sanctions, he also handles problems of com-
pensation. Accordingly, he is not very eager to get into these questions that 
might be quite complicated and bothersome to decide. For practising attor-
neys there might also be a very practical point: the attorney's fees, which 
are fixed by statute, do not take much account of the fact that within a penal 
procedure the question of private compensation is also decided.59 

Another point might be that the section in the Criminal Procedure Code 
was written into the code by virtue of an order of the Nazi Government 
during the war, although the adhesive procedure certainly cannot be re-
garded as being part of the Nazi ideology. The net result at any rate, is that 
the adhesive procedure is hardly ever used. 

It must also be said that the adhesive procedure presents a number of 
immanent difficulties because, according to its structure, the same historical 
event, the offence, has to be analyzed within the criminal process on the one 
hand according to principles of criminal law and criminal procedure, and on 
the other hand also according to the rules of private law and civil procedure, 
which to a large extent are quite different. It is therefore doubtful whether 
overcoming psychological and other resistance to the adhesive procedure 

58 Bundesgesetzblatt I 1974, pp. 469 et seq. (513). 
59 Art. 31 and 89 Bundesrechtsanwaltsgebahrenordnung. 
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would lead to a successful practice of this procedure. 60 As a matter of fact, 
it does not seem in those countries where adhesive procedure has been an 
uninterrupted practice for centuries, for instance in France, Italy and 
Spain, that compensation is really obtained through it.61 

6.2 Legal Title of the Platonic Kind: The Mediterranean 
Tradition 

As stated before, the victim has never been marginalized to the same 
extent in, for instance, Spanish law as has been the case in German law. 
According to Art. 108 Ley de Enjuiciamento criminal (LECRIM) of 1882 
(still in force), the prosecutor is under an obligation to request compensation 
for the victim ex officio. To present to the court an indictment means to 
request damages as well. This is so according to Art. 112 LECRIM even 
when there is no express statement to this effect in the accusation presented 
to the court by the prosecution attorney. In this way the legislator wants to 
ensure that in every criminal trial a decision on the compensation of the 
victim will be taken if there is reason to do so. 

The presentation of the criminal accusation to the criminal court blocks, 
according to Art. 114 LECRIM, any civil procedure on the matter of 
compensation.62 As long as the criminal matter has not been decided, a civil 
proceeding on the claim of compensation cannot be initiated, and if it has 
been initiated before the criminal matter, it has to be suspended. It is 
therefore important for the victim's claim to be presented in the criminal 
process. Otherwise he might have to wait for many years until he gets an 
opportunity to present his claim to a civil claims court, and the proceedings 
before that court might again last for years until he finally gets payment of 
compensation ( or not). 

60 The opinions on this are divided in Germany. See Kurt Madlener, Die 
Wiedergutmachung im Spiegel der Rechtsvergleichung, in: 
Eser/Kaiser/Madlener, op.cit. (supra note 2), p. 21, note 38. 

61 See footnote 65. 
62 Art. 114 par. 1 LECRJM: "Promovido juicio criminal en averiguaci6n de un 

delito o falta, no podni seguirse pleito sobre el mismo hecho; ... ". See also 
Art. 44 Ley Organica de! Poder Judicial of 1985; "El orden jurisdiccional 
penal es siempre preferente ... ". Art. 149 German Civil Procedure Code gives 
the civil claims court judge only the possibility of suspending the proceedings 
if he deems this to be expedient. The same holds true for Brazilian law; see 
Art. 64 Codigo de Processo Penal. 
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Another aspect of the Spanish adhesive procedure, which can also be 
found in the adhesive procedure regulations of other countries, is very 
problematic. If in the pretrial procedure of the investigating judge (sumario) 
there is reason for suspicion (indicios de criminalidad), then the investigat-
ing judge will already order, at this stage of the procedure, the seizure of 
assets under civil law ex officio. This seizure is to secure the financial claims 
(responsabilidades pecunarias) against the offender in case he is convicted. 
They are, according to Art. 111 CP, the claims of victim compensation, 
which are regulated in Art. 101 CP, and also the court costs and the fine. 
To secure these claims the judge requests a deposit (Jianza). If this deposit 
is not made at the latest one day after the order by the judge (Art. 597 
LECRIM), then seizure of assets will be carried out pursuant to Art. 589 
LECRJM. The deposit or the seizure must at least cover one third of the 
probable financial claims against the accused. According to Art. 610 
LECRIM, even part of the salary of the prosecuted person can be seized. 

It follows from this that the opening of a judicial investigation (proce-
samiento) is extremely important, since it has a number of very negative 
consequences for the prosecuted person. He is still considered innocent, and 
he might even be free, but part or all of his assets are blocked. This might 
cause him quite a number of difficulties for his business, for his family, but 
also when he tries to retain a defence lawyer who requests advance payment 
of fees. 

The adhesive procedure is rather complicated. More than 30 articles of 
the criminal procedure law, namely Art. 589 to 621 LECRIM, deal with it.63 

Part of the complexity is that there are not only seizures against the accused, 
but also against third parties, because in quite a few criminal cases a third 
party is liable for the damage for some private law reason.64 

Similar regulations are to be found in all legal systems where there is an 
adhesive procedure. In Italy the State has, according to Art. 189 Codice 
penale, a legal (i. e. compulsory) mortgage on the assets of the accused in 
order to secure the claims of the aggrieved person (as requested by Ferri), 
fines, court costs and so on. 

63 The new Model Criminal Procedure Code for Latin America also devotes 
more than 20 articles to "La reparaci6n privada"; Ministerio de Justicia (Ed.), 
C6digos Procesal Civil y Procesal Penal, Modelos para lberoamerica, Madrid 
1990, pp. 286 et seq., 400, 403. 

64 See Vicente Cimeno Sendra et al., Derecho procesal, vol. II, Proceso penal, 
3d ed., Valencia 1989, pp. 181 et seq. (Vfctor Moreno Catena) and pp. 
398 et seq. (Valentin Cortes Dominguez). 



Awarding Damages to the Victims of Crime 297 

It has to be asked whether this very complicated adhesive procedure, 
which we find in one or another form in many legal systems, leads in 
practice to satisfactory compensation for the damage suffered by the victim 
of crime. Unfortunately, there are only very few empirical investigations on 
the efficiency of the procedure. It seems it generally speaking gives the 
aggrieved person, in a very simple and cheap way, a legal title against the 
offender. But whether the victim really gets compensation, is an open 
question. If we have to believe what the practising attorneys tell us in these 
countries and if we consider those few investigations done on the matter to 
be representative, then not mu~ emerges from these procedures for the 
victim, except the legal title.6 He does not often really seem to get 
compensation paid. 

This result, namely that the adhesive procedure usually only gives the 
aggrieved person a more or less worthless legal title, is not new: Garofalo 
already talked about the platonica azione di dani ed interessi.66 Ferri was 
no less outspoken when he referred to the platonica dichirazione di con-
danna61enerica ai danni ed alle spese, contenuta proforma in ogni sen-
tenza. 

65 Figures given on France by Renee Zaubermann (see Kurt Madlener, op.cit. 
supra note 60, p. 26, note 49) and on Spain by Antonio Beristain et al. 
(Estudio criminol6gico de sentencias en materia penal, Datos de las sen-
tencias dictadas en San Sebastian.en 1975, Juzgados de Instrucci6n y Audien-
cia Provincial, Madrid 1983, pp. 63, 94 - 96, 117 - 119) and by Pedro 
Larranaya Mugica (La indemnizaci6n en las vfctimas de! delito, un estudio 
basado en las sentencias dictadas en la Audiencia Provincial de Guipuzcoa 
durante el aiio 1986, in: Eguzkilore 1988, 139 - 224) are disappointing. See 
also Alfonso Serrano Gomez, Problems Relating to Compensation for Vic-
tims in Spain (this volume, pp. 255-267) and Martine Merigeau, Uberblick 
iiber die neuen Wege einer opferbezogenen Kriminalpolitik in Frankreich, 
in: Eser/Kaiser/Madlener, op.cit. (supra note 2), pp. 325 - 342, and Evalua-
tion of Compensation for Damages Within Recent Victim-Related Criminal 
Politics in France (this volume, pp. 237-254). 

66 Riparazione alle vittime del delitto, Torino 1887, p. 10. 
67 Op.cit. (supra note 5), p. 699. 



298 Kurt Madlener 

Indeed the current practice in Italy is that if there is an adhesive proce-
dure, only a decision on the principle of compensation will be given by the 
criminal court, but not on the amount to be paid. As a consequence, this 
adhesive procedure makes it easier for the victim to present his claim in the 
civil claims court, but it does not make it superfluous to initiate that second 
proceeding. 

Very recently, though, on the basis of legislation supplementing the 
Codice di procedura penale (CPP) of 1930, which has been included in the 
new Criminal Procedure Code of 1988, the criminal courtjudge is able to 
grant what is called provisionale, a provisional award of the ckaim that will 
be ultimately and definitively fixed by the civil court judge.6 In practice, 
this is particularly used in cases of traffic accidents, and it is only this new 
legislation which has led to a certain, but still modest, importance for the 
adhesive procedure. The victim still has to go to a civil claims court after 
the termination of the criminal process if he wants full compensation and is 
not satisfied with the provisionale. 

The new Codice di procedura penale of 1988 regulates, in its Art. 74 to 
88, the adhesive procedure in detail, just as was the case in the CPP of 1930. 
However, there is a tendency in the new code to have the private claims of 
the victim decided by the civil jud&f- The legislator tries to obtain this result 
by making the procedure swifter. 

If we look at the legislation embodying the adhesive procedure and indeed 
dealing with the claims of the victim within criminal procedure, we have to 
admit that the effectiveness of this procedure is at least doubtful. 

7. An Idea of the 18th Century, Still Up To Date: Compen-
sation Funds 

There is another evolution which also has its roots in Italy. I am referring 
to State funds for compensation to victims of crime. Such funds have been 
set up in many countries over the past decades in order to ensure payment 
of compensation to the victim if the offender is unable to pay, or if at least 
there is no possibility of enforcing his obligation to pay. In general, these 

68 Art. 489 par. 2, 489bis CPP of 1930; Art. 539, 540 CPP of 1988, in force 
since October 24, 1989. 

69 Ennio Amodio, Das Modell des Anklageprozesses im neuen italienischen 
Strafverfahrensgesetz, ZStW 102 (1990), pp. 171 et seq. (192). 
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victim funds pay onI11 in case of certain offences being committed (generally 
crimes of violence), O and they pay out of State funds. In these cases there 
is accordingly no compensation by the offender, but by the State. 

For a long time there have, however, been other State funds designed 
under the influence of Italian positivism and older Italian models, dating 
from the 18th century, which are quite different. 

One such fund is the Caja de resarcimientos of Cuba. This fund is to be 
distinguished from other victim funds. It does not simply substitute the 
defaulting payment of the offender with its own payment, at least not in 
general: it is the task of the fund to recover the money from the offender 
and to pay it to the victim. 

The fund was introduced into Cuban law by the Codigo de defensa social 
(CDS), the Code of Social Defense of 1936 (Art. 121 to 126). It seems that 
the idea was taken from the Scuola Positiva, but the positivists could draw 
on precedents in older Italian penal codes. Already the Penal Code of the 
Toscana, the Codice Leopoldino of 1786, named after Leopoldo the Wise, 
defined the setting-up of a fund for compensation in Art. XLVI. The famous 
French penalist of the 19th century Bonneville de Marsangy71 recom-
mended this fund of the Codice Leopoldino and also a similar fund to be 
found in Art. 35 of the Codice per lo Regno delle Due Sicilie of 1819 which 
was called Cassa delle amende. And of course these legal achievements of 
18th century Italy were in accordance with the theories of Bentham. 

The Caja de resarcimientos of the Cuban Codigo de defensa social does 
not only intervene if the offender is bankrupt or if the offence is one of those 
aimed against life and limb. It is a State agency which always has to pay 
compensation if a penal sentence has imposed such a payment. Its role is, 
so to speak, that of a middleman between the offender and the victim. The 
Caja pays the victim on the basis of the sentence passed on the offender 
and in favour of the victim. Consequently, the victim does not have to go 
to the trouble of trying to get something from the offender. On the other 
hand, the Caja recovers the amount paid from the offender. 

For this purpose the Caja could, according to Art. 123, 125 CDS, request 
compensation for the victim in its own name and it could enforce the 
sentence against the offender. If it was not possible to get payment from 

70 For examples see Ulrike Weintraud, Staatliche Entschlidigung fiir Opfer von 
Gewalttaten in GroBbritannien und der Bundesrepublik Deutschland, Baden-
Baden 1980. 

71 De l'ameloriation de la Joi criminelle, Paris 1864, vol. II, pp. 310 et seq. 
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him, then according to Art. 125 par. E CDS he had to be brought into an 
establishment (establecimiento, taller o reclusorio criminal de Labor) where 
he had to work to satisfy his obligation to the Caja from what he earned for 
this work. If that was not possible, the court could order substitute impris-
onment (prisi6n subsidiaria, Art. 125 par. F CDS). This substitute impris-
onment was not to last more than 6 months.72 

The Caja is to be financed, or at least it was financed when it wa~ created, 
inter alia through fines and through the proceeds of seized assets, 7 further-
more through a number of other payments, especially the compensation 
payments of the offenders, to the extent that they were being paid, and 
naturally also through subsidies by the Treasury. 

The C6digo de Defensa Social was even, after the Cuban Revolution of 
1959, on the statute-book until 1978. Then it was replaced by the first Penal 
Code of the Cuban Revolution. This penal code retained the Caja in Art. 72 
to 75 C6digo Penal (CP). 

The changes made by the legislator are, compared with the Codigo de 
Defensa Social of 1936, in no way revolutionary. There is no longer any 
article permitting the offender to be sent to an establishment to work if he 
fails to pay. Prisi6n subsidiaria is, according to Art. 22 par. 3 CP, only 
admissible when he refuses to perform acts which have been imposed upon 
him in order to make good non-material damage (this probably refers to 
presenting an excuse, to retract and so on). The article permits a minimum 
duration of three, and a maximum duration of six months, of prisi6n 
subsidiaria. Imprisonment in these cases has the character of a coercive 
measure. This becomes clear from the fact that the offender is set free as 
soon as he fulfils his obligations. If he does not pay the sums which he is 
obliged to pay to the Caja, there can only be seizure of his income (sue/do, 
salario o cualquier otro ingreso econ6mico) under Art. 73 par. 5 CP. 

In the meantime, this first Penal Code of the Cuban Revolution has been 
replaced by a new Codigo Penal, which was enacted in 1987 and which 
entered into force in 1988.74 This new Penal Code has kept the Caja de 

72 Art. 125 F CDS is something of a surprise, because Ferri thought that those 
unable to pay (gli insolvibili) should only have an obligation to work; op. 
cit. (supra note 5), p. 701. 

73 This was already provided for in Art. XL VI of the Cadice Leopoldino of 
1786 and Art. 35 of the Codice per lo Regno de/le Due Sicilie of 1819. In 
Germany this idea was advanced de lege ferenda by Albin Eser (Die 
strafrechtlichen Sanktionen gegen das Eigentum, Tiibingen 1969, pp. 116 -
118, 381). 



Awarding Damages to the Victims of Crime 301 

Resarcimientos. Compensation to the victim and the Caja are dealt with in 
Art. 70 and 71 of the new Penal Code, with some modifications when 
compared with the earlier legislation. By virtue of Art. 73 par. 3 CP, in case 
of nonpayment of the compensation, any asset (toda clase de bienes y 
derechos) is subject to seizure to the extent that this is possible under civil 
procedure law. The new code also admits prisi6n subsidiaria, which again 
is only conceived as coercive imprisonment: the court can order the prisi6n 
subsidiaria according to Art. 70 par. 2 CP only if the offender refuses to 
execute an action which has been imposed upon him for the compensation 
of non-material damage. 

Cuban authorities insist that the Caja functions quite well in practice. The 
only noticeable difficulty which is mentioned consists in the fact that 
corporations can also claim compensation from the Caja, and according to 
Art. 71 par. 1 CP even those who have not suffered damage directly, but 
only indirectly, through the offence (e.g. those who have paid damages and 
now request payment on the claims that have been transferred to them 
because of their payments). The opinion is that this possibility for corpora-
tions to recover from the Caja is superfluous because corporations are 
generally speaking in a position to present their claims directly. It also seems 
that this possibility for corporations to claim damages from the Caja leads 
to an important financial drain on the Caja. 

Another change to be observed in the new Penal Code is that fines are 
no longer used for the financing of the Caja, as was the case according to 
Art. 73 par. 2b CP of 1978. It is an open question wliether this modification 
makes financing of the Caja considerably more difficult or not. 

Similar Cajas have been created in the legal systems of other Latin Arner-
. . " . . B 1· . 75 d P 76 H h . 1can countnes, 1or mstance m o 1via an eru. owever, t ey mter-
vene only in case the offender is unable to pay, and usually they only pay 
for damage suffered as a consequence of some specific offences. An 
institution with an all-encompassing competence for the benefit of the victim 
like the Caja de resarcimientos of Cuban law does not seem to exist 
anywhere else. It is regrettable that there has not yet been any empirical 
study on the functioning of the Cuban Caja de resarcimientos. It would 

74 Gaceta Oficial de La Republica de Cuba, special edition of December 30, 
1987. 

75 Art. 94 Bolivian Penal Code of 1973: Caja de Reparaciones. 
76 Art. 47, 77, 403, 404 Peruvian Penal Code of 1924: Caja de indemnizaci6n 

a las v(ctimas del delito. The Penal Code of 1991 does not keep this 
institution; see no. 3 of the Disposiciones finales y transitorias. 
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certainly be highly interesting to study this institution, which has been 
functioning now for more than half a century, in order to examine whether 
it could be adapted to other legal systems. 

8. Conclusions 

There are indeed a number of interesting ideas on how a better chance 
for compensation of the victim could be obtained. However, it has to be 
taken into account that for law reform what is needed are not brilliant 
theories, but practical concepts which work. Here are the difficulties which 
have to be overcome. There are many theoretical concepts which work badly 
or not at all. We have seen above that the so-called adhesive procedure is 
one of them. In many countries it helps the victim get a title against the 
offender, but hardly ever can the victim's claim be enforced. The reason for 
this is mainly that there is nothing for the offender to offer. 

It also has to be taken into account that, in industrialized nations at least, 
and even to a certain extent in so-called Third World countries, the rules on 
compensation by the offender are not the most important thing for the 
victim. Social security and private insurances take care of the damage many 
victims suffer. The net result is that in most cases damage caused by 
negligence will not be compensated for by the offender, but by an insurance, 
and even in the case of many intentional offences at least partial compen-
sation is granted by insurances or other institutions. 

It is probably only a relatively small number of cases where compensation 
could be used as an instrument of criminal policy. Possibly these are the 
same cases which the Scuola Positiva considered when it requested com-
pensation as sanzione da sostituirsi al/a pena carceraria nei piccoli delitti 
commessi da delinquenti occasionali.11 At present we should, however, 
rather consider the substitution of fines, which in many countries, especially 
in Germany, largely displaced imprisonment formerly applied in the case of 
petty criminality. A possibility would be to suspend fines, to grant parole to 
offenders sentenced to pay a fine, if compensation is paid to the victim. It 
is indeed necessary to reconsider the relationship between the fine and 
compensation, at least in those countries which - as Germany 78 - do not yet 

77 Ferri, op. cit. (supra note 5), p. 696. 
78 See § 459a StPO. 
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give really preference to victim's compensation over the payment of the fine 
to the Treasury. 

Ferri already saw the difficulty which lies in the fact that the offender 
often does not have any assets, and he therefore suggested a sostituire al 
risarcimento pecuniario l'obbligo del lavoro a favore del dannegiato, in-
dividuo o societa.79 Problems which we encounter in relation to compen-
sation for the victim of crime are therefore long-standing and well-known 
questions. Very interesting solutions have been designed since the 18th 
century. A number of these solutions, applied in various legal systems like 
the 18th century Italian legislation, the 19th century Austrian and Greek 
legislation, the 20th century Cuban legislation, are interesting enough to 
warrant further study. 

One thing has to be made clear, though: any effort to introduce a 
comprehensive concept of criminal policy in this field has to be preceded 
by a decision as to what the objective of such criminal policy is to be. On 
the one hand, there is the victim who in many cases is in a pathetic situation 
since nobody cares about the damage he has suffered. On the other hand, 
there is the offender who has to be reintegrated into society. If we put 
compensation of the victim first, then the reintegration of the offender might 
suffer. A financial burden which is too heavy for him might even lead to 
recidivism. On the other hand, if only very small compensation is given to 
the victim who has suffered important damage, this might seem to heap 
ridicule upon the helpless victim. It does not seem easy to reconcile these 
contradictory interests. 

The solution might be found in an institution similar to the Cuban Caja 
de resarcimientos, which, according to the Cubans, has been operating 
successfully since 1936. Of course this solution costs money, i. e. the 
taxpayer's money. But it would be worthwhile investigating this solution 
thoroughly: full compensation to the victim by a State institution, compen-
sation within the limits of his ability by the offender, who pays the money 
to the State institution. Since there are already institutions in a number of 
States, which take care of certain cases of compensation to the victim, a 
cautious extension of this system, taking into account of course the limits 
facing the public purse, could be a workable solution to the problem. The 
financing of this fund should not be too difficult if the proceeds from fines 
and the sale of seized goods are used, among other sources. 

79 Op. cit. (supra note 5), p. 697. 
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1. Introduction 

Brazilian legislators and lawyers have constantly given thought to the 
plight of the victims of crime. Many bills of reform and statutes are evidence 
of this attitude. 

At an early stage in the course of Brazilian legal history a number of ideas 
were put forward which even today would be useful if implemented. The 
objectives of this article are, therefore, to review the history of victim's 
compensation in Brazilian law, in order to show what these ideas are, and 
to suggest which reforms should be undertaken in the light of Brazilian legal 
history to obtain a more effective system of victim's compensation. 

In the history of Brazilian penal law some periods have been particularly 
remarkable. Such has been the case with the first decades of the Empire and 
the famous Penal Code of 1830, which was in many respects progressive 
for its time. In the 20th century, during the 1920's and the 1930's, numerous 
ideas for reform were advanced, and then again in the 1980's. To these 
periods, therefore, particular attention will be paid. 

It is not possible, though, to treat the topic of victim's compensation in 
Brazilian law exhaustively in an article, with its severe limitations of space. 
It has, indeed, many aspects: Victim's compensation is dealt with in the 
General Part (Parte Geral) of the various penal codes of Brazil, but also in 
the Special Part (Parte Especial), where a number of specific crimes contain 
special rules in respect of the damage caused by the offender. 

On the other hand, it is not sufficient to study only the substantive law 
of victim's compensation: How the victim can effectively obtain compen-
sation is determined by procedural law. The various Brazilian statutes of 
criminal procedure must therefore also be considered. 

Finally, an effort must be made to ensure that the victim can recover 
compensation, even if the offender has no assets to be attached and is 
serving a prison term. For this reason penitentiary law is also relevant. 
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Although this article can only give a survey, it cannot touch on all the 
aspects of victim's compensation. Whereas the relevant rules in the Special 
Part of the Penal Code of 1940 are dealt with briefly, the historical evolution 
and the need for reform in that area have to be omitted.1 The same holds 
true for the special rules applicable to juveniles and victim's compensation 
in substantive and procedural military law. 

The law of victim's compensation in Brazil is at pre~ent federal law. This 
has not always been the case. The Constitution of 1891 authorised the states 
and the Federal District to enact their own procedural laws. It would have 
been interesting to study the state laws of the period to see whether they 
followed the federal model as e.g. the Mexican states mostly do, or whether 
the diversity of statutes brought about new and original ideas. But this, too, 
was not possible to research within the framework of an article. 

An overview of law and literature on victim's compensation indicates that 
the grit of the problem is that of implementation. Unfortunately empirical 
studies on the problem do not seem to exist, or at least they are not available. 
This is a field where criminological research is sorely needed. Since the 
Constitution of 1988 permits (supplementary) state legislation on procedural 
matters3, and since a number of drafts to reform the law have been submitted 
on the federal level, such research would be very useful to develop a realistic 
approach to the problem of victim's compensation. 

2. From Discovery to Independence (1500 - 1822) 

The era of modern Brazilian law starts with the discovery of Brazil by 
the Portuguese on April 22, 1500. Amongst the native Indians responsibility 
for damage was a collective rather than an individual one, but this customary 
law of the Indian natives did not influence the evolution of modern Brazilian 
legislation at all.4 

1 On the project to reform the Special Part see Kurt Madlener, A repara~ao do 
dano como medida de politica criminal na Parte Especial do C6digo Penal 
Brasileiro, in: Grupo Brasileiro da AIDP (Ed.), Livro-homenagem a Heleno 
Claudio Fragoso, Rio de Janeiro 1991 (in press). 

2 Art. 34 no. 23 Constituifiio da Republica dos Estados Unidos do Brasil. 
3 Art. 24 no. XI ConstituifiiO da Republica Federativa do Brasil ( compare Art. 

22 no. I). 
4 Jose Henrique Pierangelli C6digos Penais do Brasil, Evolu~ao Hist6rica, 

Bauru (Sao Paulo) 1980, p. 6. 
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When the Portuguese arrived in Brazil, their law were the Ordena<;oes 
Afonsinas of 1446. Shortly after the discovery of Brazil, the Portuguese King 
Dom Manuel "0 Venturoso" ordered new legislation to be drawn up, and 
this was published in 1521. As a result the Ordena<;oes Afonsinas were 
practically never applied in Brazil, while the Ordena<_;oes Manuelinas were 
at some stage at least applied in some parts of Brazil. 

The most important Portuguese legislation, however, were the Ordena-
<;6es Filipinas, sometimes referred to as C6digo Filipino, which were drawn 
up on the basis of the former legislation by order of King Philip II of Spain 
who at the same time was King of Portugal under the name of Philip I. They 
were published in 1603 by King Philip II of Portugal (King Philip III of 
Spain), and revalidated by King John IV in 16435. Some parts of it were in 
force in Brazil until well into the 20th century.6 

In Book V of the Ordena<;6es Filipinas, criminal law was regulated.7 In 
various parts of this Book victim's compensation is dealt with. Title 
LXXXVI, for instance, refers to damage caused by fire. 

Title LXXXVI, no. 1, of the Ordena<;6es Filipinas established a special 
procedure which could be called Sumarissimo (summary proceedings), 
applicable to cases where a fire had destroyed trees, wineyards etc. Accord-
ing to this procedure, the place of damage had to be visited by the judges 
and experts who had sworn that they would estimate the damage caused by 
the fire objectively. The victim or victims, i.e. the people who had suffered 
the damage, must also be present. The estimation of the damage is certified 
by a public notary (Tabeliiio Publico) and signed by the experts, to enable 
the victim or victims to get compensation by seizing the goods of the culprit. 

The judges had to start and complete the investigation in the case of 
damage caused by fire within 15 days, and if they did not do so, they were 
obliged to pay 2,000 Reis. Half of this considerable amount of money had 
to be paid to the prisoners (Captivos), and the other half to those who 
accused them (Title LXXXVI, no. 2). 

Since Portuguese law permitted slavery (it was abolished in Brazil only 
in 1888), there were also special provisions for the damage done by the 

5 Pierangelli, op.cit. (note 4), pp. 6/7. 
6 Milton Duarte Segurado, 0 Direito no Brasil, Sao Paulo 1973, pp. 35, 69. 
7 This part of the Ordenar;oes Filipinas, also known as the liber terribilis 

(Nelson Hungria, Comentarios ao C6digo Penal, Vol. 1/1, 2nd ed., Rio de 
Janeiro 1953, p. 37) is reproduced in: Pierangelli, op.cit. (note 4), pp. 17 -
163. 
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criminal act of a slave. If, for instance, the slave had caused a fire, he 
received corporal punishment in public. As far as the damage was con-
cerned, the slave's master could either pay the damage or have the slave 
sold, in which case the proceeds of the sale would go to compensate the 
damage (Title LXXXVI, no. 5, par.l). 

Another interesting case of compensation for damages in the Ordenar;oes 
Filipinas is to be found in title CXVIII. It refers to those who accuse or start 
criminal proceedings against somebody, but do not prove their accusation. 
The same court which absolves the person who has been criminally pros-
ecuted, orders that he who has instigated the criminal prosecution will hre 
to pay the costs and also the damages which the accused has suffered. If 
it could be proven that the proceedings had been initiated maliciously, an 
order for double or triple the amount of the costs could be awarded and a 
penalty imposed on the culprit. 

Similarly if the accused was absolved of a crime, his accuser was obliged 
to pay double the amount of costs and all the damages which the accused 
had suffered by virtue of the accusation (Title CXXX, no. 1, par. 5). 

As a general rule, if the offender had given bail (fianr;a) it had to be 
applied primarily for the compensation of the damage, costs and other 
expenses of the aggrieved person (Title CXXXI). In certain cases seizure of 
the assets of the offender was allowed, and these assets could be used to 
compensate the victim's family for damages suffered.9 

The Codigo Filipino established guidelines in Title CXXXVI under the 
heading "Que os Julgadores niio appliquem as penas a seu arbitrio", for 
the determination of penalties by the judges to prevent arbitrary punishment. 
However, the Title allowed discretionary sanctions to be imposed by the 
judge on the offender for the compensation of the victim's damage where 
h . . d"d k "f' 10 t e victim 1 not ma e a spec1 1c request. 

As far as compensation in penitentiary law is concerned, it is interesting 
to note that already the Codigo Filipino provided that the wages of prisoners 
would be applied for victim's compensation.11 

8 Duarte Segurado, op.cit. (note 6), pp. 204, no. 118. 
9 See Title CXXVII, especially no. 2. 
10 Title CXXXVI, no. 2, par. 3. 
11 Title CXXXIX, especially no. 7. 
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3. The Empire (1822 - 1889) 

On September 7, 1822 Dom Pedro I do Brasil (later Dom Pedro IV de 
Portugal), born in 1798 in Lisbon as a son of the Portuguese King Dom Joii.o 
VI, proclaimed independence from Portugal and established Brazil as Con-
stitutional Empire. In a typically Brazilian manner independence was 
achieved without any bloodshed. 

With independence an autonomous legal system for Brazil evolved. 
However, since it was impossible to design a new legal system overnight, 
statutes applicable on April 25, 1821 remained in force pursuant to a Statute 
of October 20, 1823.12 , 

Prior to the undertaking of comprehensive reforms, piecemeal reforms of 
an urgent nature were made by statute, some of which provided compensa-
tion for illegal actions.13 Substantial reforms of criminal law and procedure 
took place through the enactment of comprehensive codes in 1830 and 1832. 
Only a few years later, in 1841/42, criminal procedure was reformed, 
drastically modifying the system of victim's compensation. 

3.1 Compensation for Victim's Damages in Criminal Law 

3.1.1 Vasconcellos' Bill 

The first bill for a criminal code of the Empire was presented by a 
congressman named Bernardo Pereira de Vasconcellos in 1827.14 

12 Colleci;;ao das Leis do Imperio do Brasil de 1823, Rio de Janeiro 1887, part 
1, pp. 7 et seq. 

13 For instance a Statute of 15 October 1827 regulated the criminal responsi-
bility of ministers and secretaries of state. Abuse of power (abuso de poder) 
which caused prejudice, obliged them to pay damages to the State or, as the 
case may be, to the citizen. As a penalty the culprit had to leave the capital 
(a Corte) for 1 to 3 years, and in any event he was not allowed to return 
without having compensated the damage caused (Art. 3, par. 1). The Statute 
is reproduced in: Jose Henrique Pierangelli, Processo Penal, Evolui;;ao His-
t6rica e Fontes Legislativas, Bauru (S.P.) 1983, pp. 348 - 355. 

14 Thomaz Alves Junior, Annotai;;oes The6ricas e Praticas ao C6digo Criminal. 
Rio de Janeiro 1864, vol. I, p. 18. 
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Art. 47 of the bill provided for the damage, suffered by the victim through 
crime, to be paid out of public funds if the criminal did not have the financial 
means to pay it or if the offence had been one of negligence. For this purpose 
a special public fund had to be established in each city's administration. All 
the fines and other sums of money granted by law for compensation of 
damages had to be paid into this fund. This public "treasury" had to be 
equipped for reasons of security with three keys: One key had to be with 
the justice of peace, another key with the local priest and the third key with 
h d . 15 t e epos1tary. 

Of course it was not the first time that the idea of a public treasury for 
victims' compensation had been proposed. As a matter of fact, already in 
the Italian legislation of the 18th century, references to such public treas-
uries are to be found. But it is interesting to note that Vasconcellos took up 
this idea. Many years after him two famous Italians, Garofalo and Ferri, 

d . ·1 . . 16 ma e a s1m1 ar propos11Ion. 

A second bill was submitted in the same year by Jose Clemente Pereira. 
On the basis of these two bills the statute was drafted. The influence of 
Jeremy Bentham's theories was obvious.17 Unfortunately, not all the ideas 
of Vasconcellos on victims' compensation were included. The legislator 
neither provided a special fund nor employed the fines for the compensation 
of damages caused by crime as suggested by Vasconcellos. It is regrettable 
that this type of public treasury was not instituted in BraziJ.18 

3.1.2 The Famous Imperial Penal Code of 1830 

Although the C6digo Criminal of 1830 (CCRIM) did not include these 
most important ideas of Vasconcellos concerning compensation of damages 
to the victim of crime, it was indeed an outstanding codification, well 
advanced if compared with others of the 19th and even the 20th century. It 
was, for example, the first code to adopt a system of day-fines (Art. 55 

15 Alves Junior, op.cit. (note 14), pp. 464/465. 
16 See KurtMadlener, Compensation, Restitution, Sanci6n pecuniaria and other 

Ways and Means of Awarding Damages to the Victims of Crime through the 
Courts (this volume, pp. 269 et seq.), chapter 7. 

17 Alves Junior, op.cit. (note 14), pp. 45 et seq. 
18 At present the Brazilian Constitution of 1988 orders in Art. 245 that the state 

shall in certain circumstances pay damages to the victim of crime. However, 
the Brazilian parliament has not yet passed a statute implementing this 
constitutional provision. On victim's compensation funds in present-day 
Brazilian legislation see below 8.1. 
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CCRIM). In fact, the Brazilian Code of 1830 was used as a model for many 
penal codes of the 19th century, for instance the Spanish Penal Code of 
1848.19 

The legislator attributed great importance to the damage suffered by the 
victim, as is evidenced by the fact that the amount to be imposed as fine 
depended in many cases directly upon the value of the damage. In a number 
of articles in the Special Part of the Code the fine constituted a percentage 
of the value of the damage (e.g. Art. 129 par. 8 CCRIM: 5 to 20 %). 

The compensation of damage was regulated in Part I, Title I, Chapter IV 
(Art. 21 - 32) of the code under the heading "Da satisfa~o". Art. 21 
CCRIM stated the obligation of the offender to compensate the victim's 
damage, and compensation had to be "as fully as possible"; in case of doubt 
the decision had to be in favour of the victim.20 

Art. 30 CCRIM gave preference to the victim's claim for compensation 
if the offender had to pay damages to the victim as well as fines to the state. 
This indicates how much the Brazilian legislator valued the legitimate 
interest of the victim to receive compensation. In many other jurisdictions 
it took a century or more until similar rules were enacted, and even today 
some do not give the same absolute preference t~ victim's compensation 
against the Treasury's interest in recovering fines. 1 

19 Already four years after its publication in Brazil a French translation of the 
code was published: Code Criminel de I 'Empire du Bresil, traduit par M. 
Victor Foucher et precede d'observations comparatives avec le Code Penal 
Fran~ais, Paris 1834. Some European penalists (e.g. Karl Josef Anton Mit-
termaier) even learned Portuguese in order to be able to get familiar with the 
code; Duarte Segurado, op.cit. (note 6), p. 358. 

20 "A satisfa~iio seni sempre a mais completa que for possfvel, sendo no caso 
de duvida a favor do of~endido" (Art. 22 par. 1 CCRIM). The Imperial 
Decree for the Consolidation of Civil Law of 1858 (Consolida~iio das Leis 
Civis de 22 de novembro de 1858, 3d ed., Rio de Janeiro 1876, pp. 485, 486) 
restated in Art. 798 that every delinquent was obliged to pay the damage 
which he had caused by crime, and provided in Art. 800 that if there was 
doubt as to the amount of damage to be awarded to the victim, the victim 
would receive the benefit of the doubt. The principle contained in Art. 22 
CCRIM, decision in favour of the victim in the case of doubt, was therefore 
reaffirmed. This principle, of course, is absolutely contrary to the normal 
legal position in civil matters where any person who claims to have suffered 
damages must prove the damage, and if there remains any doubt in the mind 
of the judge, this will be to his disadvantage. 

21 Compare § 459a German Criminal Procedure Code, as amended in 1986, 
which gives a very weak preference to victim's compensation. 
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In this context it is also noteworthy that Art. 27 and 30 CCRIM provided 
the possibility to mortgage assets of the offender in order to secure full 
compensation of the victim's damages. Many years later, Ferri and Garofalo 
advanced this idea as part of t~e regulation of victim's compensation within 
the framework of positivism. 2 

Since slavery continued to exist after independence, Art. 28 par. 1 
CCRIM incorporated the rule of the Ordenaqoes Filipinas on master's 
liability for the damage caused by his slave. Similar to the position in the 
Ordenaqoes Filipinas (see supra 2) the liability was limited to the commer-
cial value of the slave. 

The compensation of damage caused by crime was considered by the code 
of 1830 as an institution of public law. This followed from Art. 32 CCRIM, 
which stipulated that if the delinquent did not have the financial means to 
pay the damage within eight days, he will be sentenced to prison to work 
for the necessary time to earn the money to pay the damage. 23 This, of 
course, gave the victim a very forceful argument for the recovery of the 
damage. He did not have to rely on a costly and cumbersome civil procedure 
to obtain payment, but had the powerful instruments of the criminal justice 
system on his side to enforce payment by the offender. Interesting enough 
this was something the Italian Positivists also suggested half a century 
later.24 

In principle, the order for compensation was imposed during sentencing 
in the cri:fsinal procedure. However, already with the Statute of September 
22, 1829 5, an accused who had fled and who for that reason could not be 
tried, could pursuant to Art. 2 of that Statute be sued in the civil claims court 
to pay damages. Now this was regulated in Art. 31 CCRIM, which stated 
that there could not be any order for the compensation of damage before the 
conviction of the delinquent by a criminal court, except in certain cases, for 
instance if the accused was absent (par. 1) or had died (par. 2) or if the 
victim preferred to apply for compensation in the civil claims court (par. 3). 

22 See Art. 93 of the Progetto Preliminare di Cadice Penale Italiano per i 
Delitti (Libra /), which was drawn up by a commission with Ferri as 
president and Garofalo as one of the members. 

23 Roberto Lyra, Introdu~iio ao Direito Criminal, Rio de Janeiro 1946, p. 89, 
no. 6. Compare Art. 226 CPCRIM, below 3.2.1. 

24 See R. Garofalo, Criminologia, Rome 1885, pp. 312 - 319. 
25 Lei de 22 de setembro de 1829, Colle~o das Leis do Imperio do Brazil de 

1829, Actos do Poder Legislativo, p. 10. 
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law of the Ordenaqoes Filipinas continued in force even after Brazil became 
a Republic on November 15, 1889, until 1917. It was only then that book 
IV of the Ordenaqoes Filipinas ceased to be apf licabie;26 the C6digo Civil 
Brasileiro went into force on January 1, 1917. 7 

3.2 Compensation for Victim's Damages in Criminal Procedure 

3.2.1 The Criminal Procedure Code for Courts of First Instance 
of 1832 

The C6d~o do Processo Criminal de Primeira Instancia of 1832 
(CPCRIM)2 provided in accordance with the Penal Code that2 as a rule, 
victim's compensation must be awarded in the criminal process. 9 Accord-
ingly Art. 79 par. 2 CPCRIM ordered that the relevant damage must already 
be indicated in the accusation or complaint (queixa). 

The Code also provided that if bail was granted to the accused, the amount 
of damage caused by the offence must be determined by two experts and 
included in the amount of bail requested from him (Art. 109 CPCRIM). This 
guaranteed from the outset that the victim would obtain compensation. 

Among the questions the presiding judge had to submit to the Court of 
Appeal (Junta de Paz) were whether the accused had to pay compensation, 
and to what extent (Art. 225 par. 4, 5 CPCRIM). If the convicted person 
did not provide security for the damage nor paid the compensation, he had 
to go to prison (Art. 226 CPCRIM).3 

In jury trials, the President of the Court had to ask the Jury de Sentenqa 
for a decision on compensation (Art. 269 par. 5 CPCRIM). 

3.2.2 The Criminal Procedure Reform of 1841/1842 

After Emperor Dom Pedro I renounced the throne in 1831, his son Dom 
Pedro II succeeded him in 1841 at the tender age of fifteen. In 1841/42 the 

26 Duarte Segurado, op.cit. (note 6), pp. 35 and 69. See Art. 1.807 C6digo 
Civil. 

27 Art. 1.806 C6digo Civil. 
28 Lei de 29 novembro de 1832. The Statute is reproduced in: Pierangelli, 

op.cit. (note 13), pp. 215 - 245. 
29 See above 3.1.2. 
30 This procedural provision is the counterpart of the substantive provision 

contained in Art. 32 CCRIM; see above 3.1.2. 
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reform of the Criminal Procedure Code for Courts of First Instance took 
place by means of Statute no. 261 of December 3, 1841 and Regulation no. 
120 of January 31, 1842. 

Statute no. 261 brought about a drastic change as far as the procedure for 
compensation of damage was concerned. Until then compensation for crime-
related damage was in principle awarded in the criminal process (with some 
exceptions provided in Art. 31 CCRIM), but Art. 68 now determined that 
compensation of damage must be recovered by civil action. Art. 31 CCRIM 
and Art. 269 par. 5 CPCRIM were revoked. 

However, the change thus brought about was tempered: Once the criminal 
court had found that the offence had been committed and identified the 
perpetrator, this decision could not be questioned in the civil claims court. 
Consequently what remained to be decided by the civil claims court was the 
question whether the offender had caused the damage, and if answered in 
the affirmative, then the question of quantum.31 

Statute no. 261 also dealt in Art. 44, 45 with the use of bail money for 
compensation. These articles did not alter Art. 109 CPCRIM (see above 
3.2.1), but rather indicated when and how bail money would be applied to 
compensate the victim. Art. 44 stated that if the offender convicted in final 
form ran away, the proceeds of the assets given as bail went to the city 
treasury, but only after the amount of victim's compensation and legal costs 
had been deducted. Similarly, if the convict was unable to pay victim's 
compensation and legal costs, part of the bail money was applicable for this 
purpose (Art. 45). 

Regulation no. 120 of January 31, 1842,32 which implemented Statute 
no. 261, also embodied the aforesaid rules as far as victim's compensation 
was concerned. It stated that in the case of bail forfeiture after conviction, 
the money would go to the city treasury. However, the amount of damages 
to the victim and the legal costs must first be deducted (Art. 315, 316 

31 Art. 68 Lei no. 261 de 3 de dezembro de 1841. The Statute is reproduced in: 
Pierangelli, 1983, op.cit. (note 13), pp. 249 - 261. The Consolidation of Civil 
Laws of 1858 confirmed this division of competence between the criminal 
and the civil claims courts; see Art. 799 Consolidac_.ao das Leis Civis 
aprovada pelo Decreto Imperial de 22 novembro 1858, 3d ed., Rio de Janeiro 
1876, pp. 485 and 486. 

32 Regulamento no. 120 de 31 de janeiro de 1842. The Regulation is reproduced 
in: Pierangelli, op.cit. (note 13), pp. 265 - 319. 
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Regulation no. 120). Even if the offender did not forfeit his bail, part of it 
would be used for compensation of the victim and legal costs if he was 
convicted and unable to pay (Art. 317 Regulation no. 120). 

4. The First (1889 - 1930) and Second (1930 - 1937) Republic 

4.1 Compensation for Victim's Damages in Criminal Law 

4.1.1 The Penal Code of 1890 

On November 15, 1889, the imperial period ended and the Republic was 
proclaimed. One year latj~, on October 11, 1890, the first penal code of the 
Republic was published. 

This code, in contrast to the code of 1830, did not have any separate title 
on the compensation of damage caused by crime. The question was dealt 
with in Book I, Title V "Das penas e seus effeitos, da sua applica<;ao e 
modo de execu<;ao". As one of the consequences of conviction Art. 69 letter 
b CP 1890 stated the obligation to compensate damage. Art. 70 CP 1890, 
the last Article in Title V, added that the obligation to indemnify the damage 
had to be regulated according to civil law (serti regulada segundo o direito 
civil). Accordingly the division between the decision on criminal liability 
(by the criminal court) and on victim's compensation (by the civil claims 
court), initiated during the reform of the criminal procedure in 1841/1842, 
continued. 

Again, as with the Penal Code of 1830, the legislator referred several 
times in the Penal Code of 1890 to damage as a yardstick for fixing fines. 
For a number of crimes the fines were indeed fixed as a percentage (5 % to 
20 % ) of the damage caused by. such crime. These crimes were to be found, 
inter alia, in the chapters dealing with fire and other crimes of general 
danger (Art. 136 et seq. CP 1890), crimes against the safety of transport and 
communication (Art. 149 et seq. CP 1890), crimes against public property, 
(peculato; Art. 221 et seq. CP 1890), damage (Art. 326 - 329 CP 1890), 
theft (Art. 330 par. 1 CP 1890), and fraud (Art. 338, no. 11 CP 1890). 

33 Decreto n. 847 de 11 de Outubro de 1890, reproduced in: Pierangelli, op. 
cit. (note 4), pp. 269 - 318. 
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4.1.2 The Consolidation of Criminal Laws of 1932 

The Penal Code of 1890 was not considered to be satisfactory, and already 
in 1893 a new bill was presented.34 Neither this nor other attempts in the 
first quarter of the century succeeded to substitute the Code. During the 
following 40 years after the enactment of the Penal Code of 1890 the 
legislator frequently had to intervene, and enacted a number of reforms 
modifying the code by special laws not integrated with the Code. Finally 
there were more than 90 statutes, decrees and regulations outside the Penal 
Code dealing with criminal matters, and the need to consolidate was felt. 

The Government followed the recommendation of the Sub-Commissiio 
legislativa do C6digo Penal, presided by Virgflio de Sa Pereira, and 
published by Decree no. 22.213 of December 14, 193235 a book by Justice 
Vicente Piragibe, in which he had consolidated the penal laws of Brazil by 
integrating them with the Penal Code of 1890 without altering the sub-
stance.36 

4.1 .3 The Bill of Sa Pereira 

Since the need for a new penal code was felt in any event, the Government 
entrusted Virgflio de Sa Pereira, a high ranking judge, to prepare a bill 
which was published in the Diario Oficial in 1928. It was thereafter revised 
by a commission, and the final version was published by the Imprensa 
Nacionaz.37 In 1935 it was submitted to the Parliament (Camara dos 
Deputados), which approved it. It was still pending approval in the Senate 
(Senado Federal) when the putsch of 1937 took place. With this the 
legislative history of the bill ended: It was never enacted. 

Although the draft of Sa Pereira failed as such, it is worthwhile to study 
its solution for the problem of victim's compensation: Many of the provi-
sions of IDjs draft reappeared in the following one, that of Alcantara 
Machado, and a number of them were finally included in legislation. 

34 Pierangelli, op. cit. (note 4), p. 10. 
35 Cole~lio das Leis da Republica dos Estados Unidos do Brasil de 1932, vol. 

V (1933), pp. 371/2 
36 Vicente Piragibe, Consolida~lio das Leis Penaes, Approvada e adoptada pelo 

Deer. n. 22.213 de 14 de Dezembro de 1932, Rio de Janeiro 1933. 
37 Virgi1io de Sa Pereira I Evaristo de Moraes I Mario Bulh6es Pedreira, 

Comisslio Legislativa, Projeto do C6digo Criminal, Rio de Janeiro 1933. 
38 See below 5.1.1. 
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Art. 32 of the bill stated that material or moral damage caused by crime 
had to be compensated. As for the method of compensation, the draft 
followed the existing law: The conviction of the offender was the basis of 
victim's compensation (Art. 37), but the amount of compensation had to be 
fixed by the civil claims court pursuant to the Civil Code (Art. 38). 

When determining the penalty, the judge had to take into account, among 
other things, the material or moral damage caused by the crime ( ao dano 
causado, material ou moral; Art. 100 no. V), but the draft also provided an 
incentive to the offender to compensate this damage. Pursuant to Art. 101 
no. XIII it was a mitigating circumstance if the offender had compensated 
the material or moral damage caused or if he had tried to do so insofar as 
it was within his power to do so (na medida de suas posses). The presence 
of a mitigating circumstance allowed the judge to impose a lesser or other 
type of punishment. For instance, he could imgrose a fine instead of impris-
onment of up to 6 months (Art. 102 no. V).3 On the other hand it was an 
aggravating circumstance if the offender did not compensate the damage 
although he was in a position to do so (Art. 104 no. V). 

An incentive to compensate the damage was also provided in connection 
with sursis (suspended sentence). If the parolee did not compensate the 
damage or did not prove that he had tried to do so to the extent that it was 
possible for him, the sursis had to be revoked (Art. 123). 

Similarly conditional release (livramento condicional; Art. 126 - 135) 
could be granted only if the prisoner had compensated the damage or at least 
showed that he had tried to do so to the extent that it was possible for him 
(Art. 131). However, these provisions using suspended sentence and condi-
tional release as an incentive for compensation were not new. In this respect 
Sa Pereira more or less repeated what was already part of the law since 
1924.40 The same was true for rehabilitation (rehabilitaqiio; Art. 145 - 149), 
which consisted in Sa Pereira's draft in the lifting of the prohibition to 
exercise certain civil rights, professional activities and so on. 

39 This reminds one of the efforts of the German legislator to eliminate prison 
terms of less than six months as far as possible(§ 14 StGB as amended by 
the Erste Gesetz zur Reform des Strafrechts of June 25, 1969, now § 47 
StGB). 

40 Art. 1, 2 par. 2 Decreto n. 16.588 de 6 de setembro de 1924 (condemnariio 
condicional); Art. 1, 10 Decreto n. 16.665 de 6 de novembro de 1924 
(livramento condicional); Collec~ao das Leis da Republica dos Estados 
Unidos do Brasil de 1924, vol. III, Atos do Poder Executivo, pp. 159 - 160 
and 392 - 397. 
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One way in which the draft tried to help the victim to recover compen-
sation, was to allow the use of the proceeds of crime for that purpose. Art. 
95 provided that if the offender had received payment or a gift in order to 
commit the crime, these had to be seized, and while this seizure was in 
principle for the benefit of the state or the Union, the judge was free to use 
it for victim's compensation. 

Also in order to give the victim the possibility to recover damages, Art. 
73 provided that one third of the prisoner's remuneration for work could be 
paid to the victim or his heirs by order of the judge. 

4.2 Compensation for Victim's Damages in Criminal Procedure 

4.2.1 Regionalization of Procedural Law and the Attempt to Institute 
again a Uniform Criminal Procedure Code for all of Brazil 

As far as criminal procedure was concerned, victim's compensation as 
provided for by the federal statutes of 1832 and 1841/42 (see above 3.2) did 
not change. However, there were certain regional differences. The Federal 
Constitution of 1891 provided implicitly that the states of the Union could 
legislate on procedural matters.41 Some states therefore enacted their own 
statutes. The state of Rio Grande do Sul, for example, in its Code of Penal 
Procedure, stated that the damage could either be claimed by way of a 
criminal action or by way of a civil action.42 

With the Federal Constitution of 1934 the competenJj to legislate on 
procedural law was again reserved to the Federation. Accordingly a 
uniform system of procedural law had again to be provided for all of Brazil. 
A bill for a federal criminal procedure code was swiftly drawn up by a 
commission of two justices and a professor of criminal law and presented 
in 1935 by Vicente Rao, Minister of Justice, to the President of the Republic. 
However, as a consequence of the putsch of Getulio Vargas in 1937 and the 
coming into force of a new constitution, the bill of Vicente Rao was 
dropped.44 

41 Art. 34 no. 23 of the Constituip'io da Republica dos Estados Unidos do Brasil 
de 1891. 

42 Antonio Bento de Faria, Annotai;;oes the6rico-praticas ao C6digo Penal do 
Brazil, 3d ed., Rio de Janeiro 1919, vol. I, p. 196. 

43 Art. 5 no. XIX letter a of the Constituiqiio da Republica dos Estados Unidos 
do Brasil de 1934. 

44 Jose Frederico Marques, Elementos de Direito Processual Penal, 2nd ed., Rio 
de Janeiro 1965, vol. I, p. 104. The Exposiqiio de Motivos of Minister of 
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4.3 Compensation for Victim's Damages in the Penitentiary Law 

Already in 1933 a commission of three distinguished lawyers, Candido 
Mendes de Almeida, Jose Gabriel de Lemos Britto and Heitor Pereira 
Carrilho, drew up an Anteprojeto de C6digo Penitenciaro da Republica.45 
This draft was submitted to Parliament in 1935,46 but due to the proclama-
tion of the "New State" (Estado Novo) it has never been enacted, as was the 
case with the bills for a Penal Code by Virgflio de Sa Pereira and for a 
Criminal Procedure Code by Vicente Rao. 

In its 854 articles the draft dealt extensively with the compensation of 
damage caused by crime. It provided that matters relating to the payment 
of compensation were under the jurisdiction of the authorities entrusted with 
the execution of penal sanctions (Art. 8). An especially important role was 
assigend to the Conselhos Penitenciarios (Art. 1, 42 et seq., 643 et seq., 
666). 

The payment which a prisoner were to receive for work done in prison 
was to be used in part for the compensation of the damage he had caused 
(Art. 541, 594 no. 6, 600). However, compensation of damage was not a 
necessary prerequisite for obtaining conditional release 47 As far as rehabili-
tation, the lifting of the prohibition to exercise certain civil rights, pro-
fessional activities and so on, was concerned (reabilitafiio, Art. 794 et seq.), 
however, compensation of damage was a necessary condition (condifiio 
imprescindivef), although it was considered sufficient if the offender showed 
that he had made an effort to compensate the victim as far as it was possible 
for him (na medida das suas posses; Art. 797 par. 2). 

Taking all this together it is clear that the three authors of the draft were 
very much concerned with the victim. On the other hand they cared 
obviously for the reintegration of the offender so that in case of conditional 
release and rehabilitation compt:nsation of damage did not have precedence. 

Justice Vicente Rao to his bill has been reproduced in: Archivo Judiciario 
XXXVI (1935), pp. 21-28. 

45 On the legislative history see Armida Bergamini Miotto, Curso de Direito 
Penitenciario, vol. 1, Sao Paulo 1975, pp. 109 et seq. 

46 The bill is reproduced in Senado Federal (Ed.), Execui.ao Penal, Lei no. 
7.210, de 11 - 7 - 84, Brasilia 1985, pp. 175 - 287. 

47 Suspensiio condicional da execuriio da pena, Art. 655 et seq., especially Art. 
660, 661, 666; see also Art. 674 par. 2. Livramento condicional, Art. 696 et 
seq., especially Art. 727. 
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5. The Third Republic (Estado Novo) 

5.1 Compensation for Victim's Damages in Criminal Law 

5.1.1 The Draft of Alcantara Machado 

After the putsch of 1937 and the creation of the so-called Estado Novo, 
the Minister of Justice Francisco Campos entrusted Alcantara Machado, 
professor of law in Sao Paulo, with the task to draw up a new draft. This 
draft was already published in the following year.48 

Alcantara Machado insisted that the bill which had been pending in 
Congress at the time of the putsch had so many short-comings that he had 
to draw up an entirely new draft.49 However, as far as victim's compensa-
tion is concerned, the provisions in his draft and Sa Pereira' s are often quite 
similar. 

Just as Sa Pereira, Alcantara Machado did not deviate from the principle, 
introduced by the reform of the Criminal Procedure in 1841/42 and con-
firmed by the Consolidation of Civil Laws in 1858, that the claim for 
damages had to be awarded by the civil claims court on the basis of the 
conviction obtained in the criminal court.50 Alcantara Machado's draft did 
not define failure to compensate as an aggravating circumstance, but used 
mitigating circumstances as an incentive to avoid or diminish the damage 
or compensate it. However, compensation was to be taken into account only 
if it was done spontaneously and fully (espontanea e integralmente; Art. 50 
no. V). 

Alcantara Machado's draft also provided that the prisoner's remuneration 
for work would be used partially for victim's compensation, although not 
in exactly the same proportion as suggested by Sa Pereira (Art. 34 par. 2 
no. II, par. 3). 

48 Alcantara Machado, Ante-projeto da Parle Geral do C6digo Criminal 
Brasileiro, Sao Paulo 1938. 

49 Op. cit., pp. I et seq. 
50 Op. cit., pp. XXII et seq.; Art. 56 no. IV, V, paragrafo unico, of the draft. 
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The new draft also took the compensation of damage into account with 
the suspension of sentence (Art. 40 par. 3 no. III), conditional release (Art. 
41 no. III) and rehabilitation (Art. 71 no. II letter a).51 In all these cases the 
wording is somewhat different, but the substance is more or less the same. 

Alcantara Machado was also in favour of instituting a special treasury 
for the compensation of damage caused by crime. He referred to the Italian 
Reform Commission of the 1920's, presided by Enrico Ferri, which had 
taken up an idea to be found already in the penal code of the Toscana 
(Cadice Leopoldino of 1786)52 and the penal code of the Two Sicilies 
(Cadice per lo Regno .delle Due Sicilie of 1819). The idea of Alcantara 
Machado was to organize this fund according to the characteristics em-
bodied in the Peruvian fund for compensation of victims.53 It was to be 
financed by the sale of o~ects seized from the criminal, part of the convicts' 
salaries, fines and baiI.5 

The draft was revised by a commission, of which Nelson Hungria and 
Roberto Lyra were members, and served as the basis for the Penal Code of 
1940.55 

5.1.2 The Penal Code of 1940 

On January 1st, 1942, the new Codigo Penal (CP 1940)56 came into 
force. It had not been enacted in the form of a statute by Parliament, but 
decreed by President Getulio Vargas, who at the time ruled Brazil as a 
dictator. While the General Part of the Penal Code of 1940 has been 
substituted with another in 1984, the original Special Part is still on the 
statute-book, although with many alterations due to various amendments. 

51 It has to be noted that the institution of rehabilitation is somewhat different 
in this draft when compared with Sa Pereira's; see Art. 70. 

52 This code is reproduced in: Carlos Paterniti, Note al Codice Criminale 
Toscano de! 1786, Padua 1985. 

53 See Art. 47, 77, 403, 404 Peruvian Penal Code of 1924. 
54 Alcantara Machado, Joe. cit., p. XXIII. 
SS According to Lopo Alegria (Assim foi Roberto Lyra, Rio de Janeiro 1984, 

pp. 132/3) Lyra was the only member of the Commission with a positivist 
tendency. 

56 Decreto-Lei n. 2.848 de 7 de dezembro de 1940. 
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5.1.2.1 The General Part (Parte Geral) 

In the General Part, which today is only of historical interest, Art. 48 no. 
IV b provided a mitigating circumstance for the offender that has spon-
taneously, efficiently and soon after committing the crime (por sua espon-
tanea vontade e corn eficiencia, logo ap6s o crime) took the necessary steps 
to avoid or reduce the possibility of damage or has compensated the damage 
before the hearing of the case by the judge. 

The problem of compensation of damage was dealt with under the 
heading "Das penas" (Title V) in Chapter VI "On the consequences of 
conviction" ("Dos efeitos da condena~ao"). Art. 74, the only article in this 
chapter, stated in no. I (similar to Art. 69 CP 1890) that a conviction implied 
an obligation to compensate the damage caused by crime. 

Art. 74 no. II CP 1940 provided for the seizure of instruments and 
proceeds of crime for the benefit of the Union ( em Javor da Uniao ), but that 
the rights of the victim and of bona fide third parties would be preserved. 
Art. 122, paragrafo (mico, of the Criminal Procedure Code added that the 
proceeds of the seized assets sold by public auction will go to the National 
Treasury only after deduct~f the amount of compensation for damages 
which the victim can claim. In other words, pursuant to Art. 74 no. II CP 
1940 the seizure of instruments and proceeds of crime had to serve in the 
first place the interest of the victim in obtaining compensation. 

Since 1924 Brazilian law provides that conditional release can be granted 
to a convicted person who had already served a certain part of the prison 
sentence.58 Among the conditions to obtain conditional release was that the 
convict must have fulfilled the obligations which resulted from his criminal 
act, in other words compensated for the damage and paid the legal costs ( as 
custas do processo), unless it was proven that he had no financial means to 
do so. The judge could also grant periodical payment over a specified period 
of time, taking into account the economical and professional situation of the 
ex-convict. 

The CP 1940 changed the conditions somewhat as far as payments by the 
convict were concerned. Pursuant to Art. 60 no. III CP 1940 only the 
payment of the prisoner's obriga<;oes civis, that is to say victim's compen-
sation, had to be taken into account. This implied that the payment of legal 
costs was no longer a condition for release. Even though this change was 

57 See below 5.2.2. 
58 Decreto n. 16.665 de 6 de Novembro de 1924 (see above note 40). 
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favorable to the convict, the Penal Code of 1940 did not provide for the 
possibility that the prisoner could first be released and then compensate the 
damage, as was provided in the legislation of 1924. At any rate conditional 
release was granted to a convict who had not compensated the damage only 
if insolvencia had been proven. 

Statute no. 6.416 of May 24, 1977 modified the position slightly. It stated 
that conditional release could be granted if the ~amage was compensated 
or, if not, there was "an impossibility to do so".5 

If the amount of damage to be compensated had not yet been determined, 
failure to compensate did not prevent conditional release from being 
granted.60 The reason for this was because the impossibility to pay the 
damage in this case was not caused by the convicted person. 

The Code also provided in Art. 108 for the extinction of criminal 
responsability (extinqiio da punibilidade) in certain cases, some of which 
were relevant to the compensation of damage. 

One of these provisions referred to the crime of peculato culposo ( em-
bezzlement of public funds through negligence of a civil servant; Art. 312 
par. 3 CP 1940). If the offender compensated the damage, he was absolved 
from criminal responsibility pursuant to Art. 108 no. IX CP 1940. 

Another provision was to be found in Art. 108 no. VIII CP 1940. If the 
offender, after having committed a sexual crime defined in Chapters I, II 
and III of title VI of the Special Part, married the victim, he was no longer 
punishable. This was later extended: even if it ·was not the offender but 
another person who married the victim, the criminal responsibility of the 
offender was terminated. This was however only the position if the crime 
had been committed without violence or serious threat (violencia ou grave 
ameaqa) and if the victim did not request, within 60 da6:s from the celebra-
tion of the marriage, that the prosecution be continued. 1 In a way this was 
compensation of damage by a third party for the benefit of the offender. 

59 Art. 60 no. III as amended by Statute no. 6.416 of May 24, 1977. 
60 Tribunal de Justi~a de Santa Catarina, September 14, 1978, Revista dos 

Tribunais 522 (1979), p. 412. 
61 Art. 108 no. IX as amended by Statute no. 6.416 of May 24, 1977. After the 

amendment the reference to the peculato culposo was to be found in Art. 108 
no. X. 
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5.1 .2.2 The Special Part (Parte Especial) 

The Special Part of the CP 1940, still on the statute-book, in a number 
of articles provides an incentive for the offender to compensate the damage 
he caused. This incentive consists in the extinction of criminal responsi-
bility. In other cases, however, the amount of damage, irrespective of 
compensation, is taken into account to reduce the penalty. 

5.1.2.2.a Reduction of Penalty 

In some articles, the CP 1940 allows a reduction in punishment if the 
damage is little. Presumably this benefit could also be given to the offender 
who reduces the damage so that it becomes little. 

Article 155 par. 2 CP 1940 provides for a reduction in punishment in the 
case of theft where the accused is a first offender and the stolen goods are 
of little value. In this case the punishment can be reduced by one to two 
thirds, or imprisonment can be substituted by fine. 

For embezzlement (apropriarao indebita; Art. 168, 169 CP 1940; appro-
priation of goods transferred by the owner to the possession of the offender 
who thereafter keeps them as if they were his own property),62 the code 
provides for the same reduction in punishment as for theft (Art. 170 CP 
1940). 

Art. 155 par. 2 CP 1940 is also applicable to the case of fraud (estelionato) 
pursuant to Art. 171 par. 1 CP 1940. In the case of fraud there are judicial 
decisions to the effect that an agreement between the offender and the victim 
does not prevent criminal proceedings, even if the offender surrender his 
gain to the police or repays the victim after the criminal act.63 

5.1.2.2.b Extinction of Criminal Responsibility upon Compensation 

There are several provisions in the Special Part of the CP 1940, which 
provide for the extinction of criminal responsability upon compensation. 
Such is the case with Art. 143 CP 1940, which prevents the punishment of 
the offender if he retracts libel or slander uttered by him. In this case, the 
offender is exempted from penalty (isento de pena). 

62 See on this crime Sebastiao da Silva Pinto, 0 aspecto subjetivo do delito de 
apropriac;;ao indebita, Revista de Jurisprudencia do Tribunal de Justic;;a do 
Estado de Sao Paulo (RTJESP) 88 (1984), pp. 25 - 31. 

63 Edgard de Moura Bittencourt, Vitima, Sao Paulo 1970, p. 172. 
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Another example is to be found in Art. 312 par. 3 CP 1940. This article 
provides for the extinction of penalty when a civil servant, who has through 
negligence contributed to the embezzlement of public funds (peculato 
culposo ), has compensated for the damage before final sentence was passed 
on him. If the compensation has been given after final sentencing, the 
penalty imposed by that sentence is reduced by one half. 

Apart from these instances provided for by the legislator, the courts have 
created other examples of extinction of criminal responsibility for certain 
crimes. One of them is the passing of bad checks (Art. 171 par. 2 no. VI 
CP 1940). Sumula no. 554 of the Federal Supreme Court64 contains the rule 
that paying the check after the accusation for having passed the bad check 
has already been registered in court, does not hinder criminal prosecution. 
From this it can be deduced that if the amount is paid before the offence is 
denounced, criminal responsibility will be extinguished. 

Another example is provided by tax law. If the offender has committed 
an offence by not paying taxes, his CJ:iminal responsibility in many cases 
comes to an end if he pays the taxes. 5 This principle has been confirmed 
and extended by Statute no. 8.317 of December 27, 1990.66 This Statute 
defines a number of criminal offences under tax law, and provides in Art. 
14 that certain crimes will not be punished if the tax or the social security 
contribution is paid before the criminal acts are denounced. 

The Federal Supreme Court had extended the extinction of criminal 
responsibility in tax matters to smuggling by Sumula no. 560. This decision 
was suferseded by the legislator through Statute no. 6.910 of May 27, 
1981.6 By virtue of this Statute, the payment of custom duties, even if done 
before the start of criminal proceedings, does no longer do away with 

. . l ·b·1· 68 cnmma respons1 1 1ty. 

64 Raul Jose Cortes Marques, Sumulas do Supremo Tribunal Federal, 2nd ed., 
Sao Paulo 1984, p. 21. 

65 Celso De/manta, C6digo Penal Anotado, 5th ed. Sao Paulo 1984, pp. 119, 
120 

66 Suplemento do Boletim da Associa<_.iio dos Advogados de Sao Paulo, no. 
1.673 (1991), pp. 1 et seq. 

67 Cole<_.iio das Leis de 1981, vol. III, p. 34. See also Decreto-lei no. 1650 of 
December 19, 1978; Cole<_.iio das Leis de 1978, vol. VII (1979), p. 36. 
Roberto Rosas, Direito Sumular, 2nd ed. Sao Paulo 1981, p. 303. 

68 Damasio Evangelista de Jesus, C6digo Penal Anotado, Sao Paulo 1989, p. 
806. 
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5.2 Compensation for Victim's Damages in Criminal Procedure 

5.2.1 The Draft for a new Criminal Procedure Code 

Since a Federal Criminal Procedure Code was necessary in order to create 
a uniform system of procedural law in all of Brazil, as visualized by the 
Constitution, a new commission was appointed to draft one. Among its 
members were famous criminal law professors like Nelson Hungria and 
Roberto Lyra. A draft code, drawn up by the commission, was presented by 
the Minister of Justice Francisco Campos to the President of the Republic 
Getulio Vargas on September 8, 1941. 

In the explanation given by the Minister of Justice to the bill69 it was 
stated that the separation between criminal and civil procedure was to be 
maintained and the "ambiguous institution" of the "partie civil" in criminal 
procedure rejected (Exposir;iio de Motivos, VI). The Minister also made it 
clear that the obligation to compensate for the damage caused by the offence 
was not of penal character (niio e uma consequencia de cartiter penal). Here 
the bill clearly deviated from the teaching of the Italian Scuola Positiva.70 

The Minister insisted furthermore that the bill tried to avoid that the right 
to compensation would be a mere illusion (se torne ilus6rio), and to this 
end provided efficient measures like seizure and legal (i.e. compulsory) 
mortgage (hipoteca legal) on assets of the offender or the person responsible 
for the damage. These measures should already be imposed before the start 
of judicial proceedings. If the victim is a poor person, the prosecuting 
authority should intervene in his favour. To this extent the critics should 
loose the force of their argument, namely that, in the national legal system 
the compensation for damage caused by crime was no more than an empty 
or platonic promise of the law. 

5.2.2 The Criminal Procedure Code of 1941 

The C6digo de Processo Penal (CPP) was decreed in 1941 by the 
President of the Republic Getulio Vargas who at the time ruled as a 
dictator.71 There have been several initiatives to substitute this code, but 
until now none of the various efforts has been successful. 

69 The Exposi<;iio de Motivos is reproduced in: Pierangelli, op. cit (note 13), 
pp. 533 - 543. 

70 See on this Kurt Madlener, op.cit. (note 16), chapter 5. 
71 Decreto-Lei n. 3.689 of October 3, 1941, reproduced in: Pierangelli, op. cit. 

(note 13), pp. 547 - 638. 
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The Federal Constitution of 1988 establishes in Art. 22 no. I that the 
Union has the exclusive competence to legislate on procedural law ("direito 
processual"). Art. 24 no. XI, however, provides concurrent competence to 
legislate on "procedures in procedural law" ("procedimentos em materia 
processual") for the Union, the states and the Federal District. This means 
that general procedural provisions created by the Union can be supple-
mented, according to Art. 24 par. 2 of the Constitution, by the states (and 
the Federal District). It seems, however, that up to date the states and the 
Federal District have not used this possibility of (supplementary) regional 
legislation afforded by the Constitution of 1988. Therefore, the present 
criminal procedure law of Brazil is sstill to be found in the Criminal 
Procedure Code of 1941, which is a federal law. 

The CPP in a number of articles tries to ensure efficient victim's com-
pensation. Lengthy procedures are provided which permit a lien on assets 
of the offender so that he cannot dispose of them nor can third parties seize 
them to the victim's disadvantage. Bail, too, is used to secure the victim's 
claim for compensation. 

5.2.2.1 The Action for Civil Claims in Criminal Procedure 

In Art. 63 to 68 CPP, under the heading J'Da a~ao civil", the code 
determines how the victim's claim for compensation can be presented. 

The victim may, if he so chooses, present his claim for compensation to 
the civil claims court. If, however, a criminal proceeding is under wa:r, the 
civil claims court may suspend the civil proceedings (Art. 64 CPP).7 

Normally, the victim will have to wait until the criminal court has 
adjudicated upon the case. If the offender is convicted, one of the con-
sequences of conviction is pursuant to Art. 74 no. I CP 1940 (now Art. 91 
no. I Parte General 1984; see below 7.1.3) the obligation by the offender 
to compensate the damage· caused by his offence. The victim can now 
request the civil claims court to provide for the execution of the criminal 
court's decision pursuant to Art 63 CPP. This means that the judge has the 
power to establish the amount of compensation, in general assisted by 
experts, and to order the offender to pay. If he does not pay, the judge can 
order a public auction of the offender's assets. 

72 The German law contains the same rule (§ 149 Civil Procedure Code), 
whereas under Spanish law the criminal proceedings have precedence (Art. 
114 par. 1 Ley de enjuiciamento criminal (LECRIM) and Art. 44 Ley 
Organica de/ Poder Judicial. 
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If the victim is poor (for pobre), Art. 68 CPP provides that the prosecuting 
authority will start these proceedings for him, but only upon his request. 
This seems to be a rather inadequate regulation, because in many cases the 
victim will not know that this possibility exists. It would be better if the law 
would direct the prosecuting authority to act on its own initiative, ex officio, 
if the person is poor. 73 

After conviction, the power of decision on goods under seizure and 
mortgage is transferred to the civil claims court (Art. 143 CPP). 

Under certain conditions a foreign judicial decision in a criminal matter 
can be certified in Brazil in order to oblige the convicted person to compen-
sate for damages, to restitute and to produce other civil law consequences 
(Art. 787 et seq. CPP). In other words, the foreign criminal decision would 
not have any effect in Brazil as far as the penal sanction is concerned, but 
to the extent that the foreign decision provides for compensation of damage, 
restitution of things etc., it can be enforced to the fullest possible effect in 
Brazil after it has been certified by the Federal Supreme Court. 

5.2.2.2 Provisional Measures in Respect of the Assets of the Offender 

The code provides a number of possibilities to secure assets of the 
offender before conviction, so that in the case of non-payment of the 
compensation those assets can be used for the benefit of the victim. Such 
measures also ensure payment of legal costs and fines. However, Art. 140 
CPP states that the compensation of damage has preference. 

5.2.2.2.a Legal (i.e. Compulsory) Mortgage (hipoteca legal) 

A mortgage can be registered upon any of the real estate of the person 
under investigation at any time of the investigation or the criminal process 
if it is clear that the crime has been committed, and if there are sufficient 
indications that the person under investigation is the perpetrator (Art. 134 
CPP).74 

Art. 135 CPP determines in detail the procedure to be followed in such 
a case: the victim has to make a petition to the court indicating the damage 

73 It is interesting to compare this position with the Spanish law, where 
according to Art. 108 LECRIM the public prosecutor always has to ask for 
damages in any criminal proceeding where there is an offended person who 
has suffered damage, poor or not. 

74 Compare Art. 189 Italia.n Penal Code. 
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suffered and the value of the real estate he wants to be mortgaged. If the 
victim is poor or if he requests it, the prosecuting authority (Ministerio 
Publico) will make the petition on his behalf (Art. 142 CPP). The judge then 
orders an estimation of the damage and of the value of the real estate to be 
made, determines the amount of damage suffered and the value of the real 
estate on the basis of these estimations, and accordingly orders the registra-
tion of a mortgage which covers the damage suffered. If the person under 
investigation offers to deposit a sufficient amount in money or in public 
debentures, the judge can refrain from ordering the registration of the 
mortgage. The determination by the criminal judge of the amount of damage 
suffered by the victim is only provisional. The final determination will be 
made after conviction by the civil judge (Art. 135 par. 5 CPP). 

Since the registration of the mortgage takes some time, Art. 136 CPP also 
creates the possibility to have the real estate seized. However, the seizure 
(arresto) will lose its effect if the victim does not present a petition for the 
registration of a mortgage within 15 days. 

5.2.2.2.b Seizure (arresto) of Movable Things 

Only in cases where the person under investigation does not have real 
estate or the available real estate is insufficient, can movable things be seized 
(Art. 137 CPP). Although legally this seems to be the exception, it might 
be that this is in reality the more frequent option. In general, though, there 
might not be many cases of seizures at all since most offenders are poor. 

As with the case of the hipoteca legal, the Ministerio Publico has to 
petition for the order of seizure if the victim is poor or requests that this be 
done on his behalf (Art. 142 CPP). 

5.2.2.3 Seizure (seqiiestro) of Assets obtained with the Proceeds of 
Crime 

The Criminal Procedure Code deals extensively with the problem of 
seizure and confiscation of the proceeds from crime.75 Art. 125 CPP 
determines that real estate obtained by the suspect with the proceeds of the 
crime can be seized even if it has been transferred to third parties. This 
implies that even real estate which is the property of a third party can be 

75 Only in the last few years some decisive steps have been taken in this respect 
on the international level: see especially the Convention on Laundering, 
Search, Seizure and Confiscation of the Proceeds from Crime, drawn up by 
the Council of Europe in 1990 (European Treaty Series No. 141). 
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seized. The seizure is ordered by the judge, on his own initiative, or upon 
request by the prosecuting authority (Ministerio Publico), the police or the 
victim (Art. 127 CPP). 

The real estate can be seized even before a request for judicial proceed-
ings has been presented by the prosecuting authority or by the victim (Art. 
127 CPP). In other words, the seizure can be ordered even though there is 
only a police investigation under way. Once the seizure has been made, the 
judge will order that it be registered in the real estate register (registro de 
im6veis) according to Art. 128 CPP. 

In order to carry out the seizure, full proof of the fact that the real estate 
was acquired by the offender with the proceeds of the offence is not 
necessary. Art. 126 CPP provides that "very strong indications" (indfcios 
veementes) are sufficient. 

Of course the person under investigation or the third party owner of the 
real estate can appeal against the order of seizure (Art. 129, 130 CPP). Art. 
130 no. II CPP gives the third party the possibility to attack the seizure on 
the grounds that the real estate was acquired for consideration in a bona fide 
commercial transaction (a tftulo oneroso ... de boa fe'). However, it is 
interesting to note that pursuant to Art. 130 partigrafo unico no decision can 
be taken on such an appeal {embargos) before the relevant criminal proceed-
ings have been concluded. 16 

The possibility thus exists that an accused who is the owner of real estate 
seized, will not have the full property rights over the real estate for years 
although it can be proven that the property was not acquired with proceeds 
of crime. Similarly, a third party who received his title to real estate from 
the accused might not have the full enjoyment of his property for years, 
although he can prove that he acquired the real estate in a bona fide 
commercial transaction. A solution for the third party is provided in Art. 
131 no. II CPP: He can deposit a sum of money (cauqiio) in order to get 
the seizure lifted. However, it might not be easy for him to obtain the 
necessary money, and it is inevitable that he will lose a considerable amount 
of interest on this money if it is judicially deposited. This "hidden" damage 
transforms the bona fide third party practically into another victim of the 
crime ( or of the code of criminal procedure). Obviously the damage suffered 

76 See on this Romeu Pires de Campos Barros, Processo Penal Cautelar, Rio 
de Janeiro 1982, p. 422. 
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by the bona fide third party does not result in any benefit to the victim of 
the crime. The solution given here by the code therefore does not seem to 
be particularly adequate or fair. 

If the criminal court ultimately acquits the offender or absolves him from 
punishment, then the seizure will be lifted according to Art. 131 no. III CPP. 
Otherwise the matter will be transferred to the civil judge for decision after 
the criminal procedure has been concluded. 

Art. 132 CPP extends the scope of this option, to seize real estate obtained 
with proceeds from crime, to movable assets. 

Art. 122 CPP states that 90 days after conviction the judge orders the sale 
by public auction of the instruments and proceeds of crime. From the 
revenue of this public sale payment will be made to the victim, and pursuant 
to Art 133 paragrafo unico only the remainder will be paid to the national 
treasury.77 

5.2.2.4 Bail (fianra) 

Bail is also used to secure victim's compensation. Art. 322 CPP deter-
mines that bail can be granted in certain cases. Art. 336 CPP provides that 
the money or assets given as bail will be used for the payment of the 
damage, of the legal costs and for the fine in the event of the offender being 
convicted. Of course this was not an innovation: already in 1832 Art. 109 
CPCRIM provided that if bail was granted, the amount of damage caused 
by the offence must be included in the amount of bail requested from the 
offender. 

6. The Fourth Republic (1945 - 1964) 

6.1 The Draft for a Criminal Procedure Code of Helio Tornaghi 

During the short-lived preswency of Janio da Silva Quadros, comprehen-
sive reforms were initiated.7 An ante-projeto for the criminal procedure 
code was drawn up by Helio Tornaghi and published in 1963.79 He 

77 Compare Art. 91 no. II letters a and b of the General Part 1984; see below 
7.1.3. 

78 Pierangelli, op.cit. (note 13), p. 169 
79 Helio Tornaghi, Anteprojeto de C6digo de Processo Penal, Rio de Janeiro 

1963. 
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distinguished in Art. 365 of his ante-projeto between three kinds of com-
pensation for damage. Ressarcimento was defined as compensation for 
material damage caused by crime, reparaqiio as compensation for moral 
damage caused by crime and indenizaqiio as compensation for damage 
caused by an illegal act. It seems that Tornaghi had studied German law, 
and his intention was to ~'(f roduce the three notions of Schadensersatz, 
Schmerzensgeld and BujJe. 

Art. 367 of the ante-projeto more or less copied Art. 66 CPP (still in 
force). It is to the effect that if the accused is absolved in the criminal 
proceeddings, the claim for compensation can notwithstanding be presented 
to the civil courts unless it has been decided unequivocally that there was 
no crime. 

Art. 357 par. 3 required the redemption of punishment after conviction to 
be declared by judgement, possible only in cases of amnesty, retroactivity 
of a law which makes the act legal, marriage between the offender and the 
victim of a sexual crime, and compensation of damage resulting from 
peculato culposo ( embezzlement caused by negligence of public servants). 

After Janio Quadros renounced his office as President of the Republic 
and his successor Joao Goulart was deposed, military rule started in 1964 
and the draft was no longer discussed. 

6.2 Compensation for Victim's Damages in Penitentiary Law 

In 1957 the parliament enacted Statute no. 3.27481 on the basis of a bill 
presented by Congressman Carvalho Neto in 1951 82 This Statute contained 
general rules for the penitentiary system, but many provisions were vetoed 
by the President of the Republic, Juscelino Kubitschek. It is interesting to 
note that in Art. 1 no. XV it provided for social assistance (assistencia 
social) not only to convicts and ex-convicts and their family, but also to 
victims. This assistance should start, pursuant to Art. 26 of the Statute, with 
the execution of the penal sanction in prison. 

80 Helio Tornaghi, Comentarios ao C6digo de Processo Penal, vol. I, part II, 
Rio de Janeiro 1956, pp. 126 et seq. 

81 Lein. 3.274 de 2 de outubro de 1957, Cole~ao das Leis de 1957, vol. VII, 
pp. 29 - 32. 

82 Bergamini Miotto, op.cit. (note 45), p. 113. 
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In 1957 an Anteprojeto de C6digo Penitenciario drawn up by a commis-
sion appointed by the Minister of Justice was gresented by Oscar Stevenson 

h M . . b . k . 83 to t e mister, ut no act10n was ta en on 1t. 

In Stevenson's draft Title IV was entitled "Repara~iio do Dano". It pro-
vided an efficient and swift procedure in Art. 75 - 88 for compensation of 
victim's damages, but only for victims who were not private persons or 
institutions (ofendido ntio .. particular, Art. 75; instituir;tio ntio particular, 
Art. 76). Title XI "Assistencia as Vftimas de Infra~6es Penais ou suas 
Familias" determined that the legal department of the prison would have to 
help the victim get compensation (Art. 206). The department for social 
service of the prison, on the other hand, had to give moral assistance to the 
victim or his family "to avoid impulses of revenge" (para evitar impulsos 
de vinganr;a; Art. 207). 

Finally in 1963 an AntepraJeto de C6digo das Execur;oes Penais was 
presented by Roberto Lyra.8 This distinguished member of the public 
prosecuting authority had been asked by the Minister of Justice to prepare 
anAnteprojeto de C6digo Penitenciario, but he accepted the invitation only 
on the condition that he could choose another title, C6digo das Execur;oes 
Penais. 85 Pursuant to the draft 10% of the salary the inmate received for 
working in the prison should be earmarked for the payment of the fine and 
another 10% for the compensation of the damage he had caused (Art. 152 
no.l and 2). After conditional release such deduction could amount to 25% 
of the salary in order to pay the court cost, cost of imprisonment, the fine 
and victim's compensation (Art. 184). 

The invitation to prepare the draft had been extended to Lyra gy the 
Minister of Justice Joiio Mangabeira under President Joiio Goulart.8 After 
the Military deposed the President, the draft was dropped. 

83 Bergamini Miotto, loc.cit. (note 45). The draft is reproduced in Senado 
Federal (Ed.), op.cit. (note 46), pp. 289 - 336. 

84 The draft is reproduced in Senado Federal (Ed.), op.cit. (note 46), pp. 337 -
409. 

85 Bergamini Miotto, op.cit. (note 45), p. 115. 
86 Alegria, op.cit. (note 55), p. 135. 
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7. Reforms during the last Military Government Period 
(1964 - 1985) 

7.1 Compensation for Victim's Damages in Criminal Law 

7.1.1 The Penal Code of 1969 

337 

For the C6digo Penal of 1969 (CP 1969)87 a draft was drawn up by 
Nelson Hungria and submitted in 1963. This draft was amply distributed to 
the faculties of law, the bar associations and other institutions. During a 
period of six months extending from September 1963 to February 1964 it 
was discussed in a series of conferences in the faculty of law of the 
Universidade de Siio Paulo with the participation of the Instituto Latino 
Americana de Criminologia. Thereafter a commission was formed to revise 
the draft, and from this commission came the bill which was converted into 
the Penal Code of 1969 by the Ministers of the Navy, the Army and the Air 
Force. It was supposed to come into force in August of 1970. 

In the chapter referring to the consequences of conviction (Art. 91 no. I 
CP 1969) the obligation to compensate the damage is stated. In this respect 
the Penal Code of 1969 more or less repeated the wording of Art. 74 no. I 
CP 1940 and also Art. 69 letter b CP 1890, which had a slightly different 
wording. 

The code provided, however, a new incentive for the offender to com-
pensate the damage caused to the victim, and by the same token tried to 
reduce short prison terms: pursuant to Art. 46 detention of not more than 
six months could be substituted by fine if the delinquent was not a recidivist, 
was not dangerous or hardly so, if he had compensated the damage before 
the conviction, and ~t a fine would seem to be sufficient as a warning 
(advertencia) to him. In 1973 the legislator added that compensation prior 

87 Decreto n. 1004 de 21 de outubro de 1969, Cole~ao das Leis da Republica 
Federativa do Brasil de 1969, vol. VII, Brasilia 1970, pp. 583 - 686. 

88 This reminds one of the efforts of the German legislator, also of the year 
1969, to eliminate short prison terms (those of less than six months) as far 
as possible (§ 14 StGB as amended by the Erste Gesetz zur Reform des 
Strafrechts of June 25, 1969, now § 47 StGB). 
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to conviction would not be a condition if thJ~ was economically unfeasible 
for him (salvo impossibilidade econ6mica). 

The code also placed emphasis on compensation in the context of sursis 
and conditional release, but did not make any substantial innovation in this 
respect. Art. 71 CP 1969 provided the possibility of sursis for prison terms 
of up to two years, if the offender was not a recidivist, was not dangerous 
or hardly so, and had shown that he sincerely wanted to compensate the 
damage (sincero desejo de reparaqiio do dano). In the Exposiqiio de Motivos 
(no. 30) of the Minister of Justice Luis Antonio da Gama e Silva it is stated 
that whenever it is possible (sempre que passive/), the compensation of 
damage, to be carried out within a specified period, is to be imposed as a 
condition of sursis. As a matter of fact, Art. 73 no. II CP 1969 provided for 
compulsory revocation of sursis if the parolee did not compensate the victim 
"without just cause" (sem motivo justificado). 

As far as conditional release after serving a certain part of the prison term 
is concerned, the CP 1969 imposed victim's compensation as a prior 
condition "unless impossibility to do so" was present (salvo impossibilidade 
de faze-lo; Art. 75 no. II CP 1969). It is not clear why the code did not 
follow the same technique as in the case of sursis, that is, to impose 
compensation as a condition, grant a period for compliance and revoke the 
concession of liberty if the condition has not been fulfilled. The Exposiqiio 
de Motivos of the Minister of Justice da Gama e Silva (no. 31) does not 
give any explanation. 

In its Special Part, the Penal Code of 1969 provided in Art. 165 par. 1 
and 2 that a reduction of punishment applied not only if the stolen object 
was of little value, as Art. 155 par. 2 CP 1940 already did, but also in cases 
where the thief restituted the stolen goods to the owner or compensated for 
the damage that the owner had suffered before the criminal proceedings 
started. The CP 1969 offered the reduction of penalty, just like the CP 1940, 
only to first offenders, and extended it also to embezzlement (apropriaqii.o 
indebita, Art. 183 CP 1969) and to fraud (estelionato, Art. 184 par. 3 CP 
1969). 

89 Art. 46 CP 1969 as amended by Statute no. 6.016 of December 1973, Colec;;ao 
das Leis da Republica Federativa do Brasil de 1973, vol VII, Brasflia 1974, 
pp. 203 et seq. The text of the Penal Code of 1969 as amended is reproduced 
in: Pierangelli, op.cit. (note 4), pp. 579 - 674, together with the explanatory 
memorandums to the bills by the Minister of Justice Antonio da Gama e 
Silva (1969) and Alfredo Buzaid (1973). 
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The new code was hailed as a substantial improvwent by such distin-
guished foreign penalists as Pietro Nuvolone of Italy, but in Brazil there 
was very strong criticism against this code. The fact is that it never went 
into force, and in 1978 it was definitely revoked.91 

7.1.2 The Penal Code Draft of 1981 

In 1981 the then Minister of Justice Ibrahim Abi-Ackel published a 
provisional draft for a new General Part of the Penal Code.92 This draft had 
been drawn up by a commission of seven distinguished Brazilian law 
professors: Francisco de Assis Toledo (president), Francisco de Assis Ser-
rano Neves, Ricardo Antunes Andreucci, Miguel Reale Junior, Helio Fon-
seca, Rogerio Lauria Tucci and Rene Ariel Dotti. 

This draft provided for two kinds of fine. The so-called "penal fine" 
(multa penitenciaria) was to be paid to the public treasury. It had to be fixed 
in "days-fine". The minimum would be ten "days-fine" and the maximum 
300 (Art. 49). Thus the old Brazilian institution of the "days-fine" of the 
Imperial Penal Code of 1830 reappeared. 

The other type of fine was the "reparatory ( or compensatory) fine" ( multa 
reparat6ria), which the authors of the draft intended to use as an instrument 
of education of the criminal.93 Art. 53 provided that the "reparatory fine" 
consisted of payment to the court, in favour of the victim or his heirs, of a 
sum of money calculated on the basis of the provisions of Art. 49, if material 
damage was caused by crime. The reference to Art. 49 implied that the 
compensation in the form of the compensatory fine should also be fixed 
according to the system of "days-fine", adapting it thereby to the financial 
position of the convicted person. Art. 54 par. 2 provided that in the enforce-
ment of fines, the compensatory fine took preference over the penitentiary 
fine. In other words, Art. 54 determined that the interest of the victim in 
compensation prevailed over the interest of the State to receive additional 
revenue. 

· As far as sursis is concerned, the draft of 1981 differed in some respects 
from the CP 1969, but in wording rather than in substance. It also provided 

90 See Pierangelli, op.cit. (note 4), p. 14. 
91 Lein. 6.578 de 11 de outubro de 1978. See Revista Forense 264 (1978), p. 

481. 
92 Ministerio da Justira (Ed.), C6digo Penal, Anteprojeto de Lei, Brasilia 1981. 
93 See Manoel Pedro Pimentel, 0 crime ea pena na atualidade, Sao Paulo 1983, 

p. 175. 
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that the parolee had to do community work during the sursis, except if 
compensation for the damage caused had been made (Art. 78 paragrafo 
unico). 

7.1.3 The New General Part of 1984 

The bill for a new General Part of the Penal Code presented by President 
Joao Figueiredo to Congress on June 29, 1983 along with two other bills94 

differed from the 1981 draft. As far as victim's compensation is concerned, 
a most important (and regrettable) change is that the multa reparat6ria had 
been dropped. 

In Art. 91 no. I the new General Part (Parte Geral, PG 1984)95 maintains, 
as a consequence of the conviction, the obligation to compensate for the 
damage caused. In this respect it repeats the principles contained in Art. 91 
no. I CP 1969 and Art. 74 no. I CP 1940 (Art. 69 letter b CP 1890 only 
differed slightly). 

Similar to the previous codes,96 Art. 91 no. II PG 1984 provides for the 
confiscation (sequestro) of the instruments and proceeds of crime. The 
ultimate use of the money, eventually obtained through public auction of 
these assets, for victim's compensation, is the result of Art. 122, 133 CPP.97 

With the new General Part new penalties are introduced, especially 
community work and weekend-restrictions (penas restritivas de direitos; 
Art. 43 et seq.). These new penalties are also used in the context of victim's 
compensation, as shall be seen below. In a number of articles, the PG 1984 
also tries to motivate offenders to compensate victim's damage: 

94 Ministerio de Justira (Ed.), Projetos de Reforma Penal: C6digo Penal, Parte 
Geral; C6digo de Processo Penal; Lei de Execuc;iio Penal, Brasilia 1983. 

95 Statute no. 7.209 of July 11, 1984; Colec;ao das Leis de 1984, vol. V, pp. 38 
- 67. 

96 Compare Art. 91 no. II CP 1969, Art. 74 no. II CP 1940. 
97 See above 5.2.2.3. 



Victim's Compensation in Brazilian Law 341 

I 

7.1.3.1 Compensation as Mitigating Circumstance 

As most penal codes, the Brazilian penal code also considers it to be a 
mitigating ctcumstance for the offender if he has compensated the damage 
he caused.9 The PG 1984 does not change anything in this respect, but 
reproduces in Art. 65 no. III, letter b, what was already stated in Art. 58 no. 
III, letter b, CP 1969 and Art. 48 no. IV, letter b, CP 1940. Accordingly the 
offender obtains a mitigating circumstance if after committing the offence 
he either avoids damage, or reduces it, or compensates the victim before the 
judicial hearing starts (antes do julgamento). 

As a matter of fact, this recognition of mitigating circumstances is of great 
practical importance. In the day-to-day operation of the criminal justice 
system offenders often pay compensation as soon as the matter is being 
investigated by the police, or at least they pay before judicial hearings start. 
If they know that they obtain a better treatment by the criminal justice 
system, they are eager to pay whenever they are in a position to do so. 

There is another article in the new General Part of the penal code which 
purports to stimulate the offender's disposition to compensate voluntarily in 
order to get a reduction of penalty. This is Art. 16, which deals with 
"repentance after committing crime" (arrependimento posterior). It is appli-
cable in the case of offences committed without violence or serious threat 
against the person, if the damage has been voluntarily compensated or the 
object taken voluntarily restituted prior to the denunciation (denuncia) or 
the lodging of a complaint (queixa) in court. In this case, the penalty will 
be reduced by one to two thirds of what would be imposed normally. 

7.1.3.2 Compensation and Sursis (suspensiio condicional da pena) 

Art. 77 PG 1984 provides again that prison sentences of up to two years 
can be suspended (sursis). If the convicted person is over 70 years of age, 
then prison sentences of up to four years may be suspended (Art. 77 par. 2 
PG 1984). 

Normally, during the first year of the suspension of the prison sentence, 
the parolee has to do community work (servifOS a comunidade; Art. 46 PG 
1984) or suffer five hours of confinement in an institution (casa de alber-

98 See for a number of examples in various countries Kurt Madlener, La 
reparaci6n de! daflo sufrido por la vfctima y el derecho penal, in: Estudios 
de Derecho Penal y Criminologia (libro-homenaje a Jose Maria Rodr{guez 
Devesa), Madrid 1989, vol. II, pp. 9 - 32 (22/23). 
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gado ou outro estabelecimento adequado; Art. 48 PG 1984) every Saturday 
and Sunday pursuant to Art. 78 par.1 PG 1984. This is known as "simple 
sursis" (sursis simples or comum). 

If, however, the offender has compensated the damage caused, and if 
other circumstances enumerated in Art. 59 PG 1984 are favourable, then the 
judge can impose more lenient conditions on the basis of Art. 78 par. 2 PG 
1984. The compensation of damage is a prerequisite for the imposition of 
these more lenient conditions, except if the offender is not in a position to 
compensate (salvo impossibilidade de faze-lo). This sursis with less rigorous 
conditions is called "special sursis" (sursis especial). 

The sursis has to be revoked (revogaqiio obrigat6ria; Art. 81 PG 1984) 
or can be revoked (revogaqiio facultativa; Art. 81 par.1 PG 1984) if the 
conditions imposed are not fulfilled. The fact that non-compensation of the 
victim's damage without just motive (sem motivo justificado) is among those 
conditions which lead to compulsory revocation, clearly indicates the im-
portance attributed to victim's compensation. The new General Part follows ::::!~~:r:t;!~~!: ~~:f~c~fa~:~dl4~0~;1/~9Art. 59 no. II CP 1940 

7.1.3.3 Compensation and Conditional Release (livramento condicional) 

Conditional release can now be granted pursuant to Art. 83 et seq. PG 
1984 by the judge responsible for the execution of sentence, if the damage 
caused by the offence had been compensated or if there was an "effective 
impossibility to do so" (salvo efetiva impossibilidade de faze-lo). 

Since the law states that only an "effective impossibilitf to compensate 
allows conditional release without prior compensation, 10 there is a court 
decision which holds that if the convicted person has assets, then the 
conditional release cannot be granted unless the damage has been compen-
sated.101 This, of course, does not constitute an equitable solution. In the 
case of the convicted prison inmate, the state requests from the inmate that 
he proves that he could not pay the damage. He, although restricted in his 
freedom, must prove his impossibility to pay, and that will very often be 
difficult. The net-result is that in many cases convicted persons who could 

99 See Pierangelli, op.cit. (note 4), p. 459. 
100 Art. 75 no. II CP 1969 did not request "effective impossibility", but only 

"impossibility". 
101 Tribunal de Justic.a do Estado de Sao Paulo, 3 de novembro de 1986; 

RJTJESP 104 (1987), pp. 411 - 413. 
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claim conditional release will not obtain it simply because they cannot prove 
that they are unable to pay the damage caused by crime. In these cases they 
remain in prison, which causes high costs for the state and does not improve 
the possibility of compensation to the victim. The situation in this respect 
is clearly unsatisfactory. 

7.1.3.4 Compensation and Rehabilitation (reabilitaqao) 

The institution of rehabilitation to a certain extent reduces the stigma and 
other negative consequences of a criminal conviction, especially by restrict-
ing information on conviction (Art. 93 PG 1984). Its object is to facilitate 
the resocialization of the offender.102 

Among the conditions of rehabilitation in Art. 94 no. III PG 1984 (which 
repeats Art. 117 par. 1 letter c CP 1969 and Art. 119 par. l letter c CP 1940) 
are: that the damage caused by the offender has been compensated; or that 
his "absolute impossibility to do so" (absoluta impossibilidade de o fazer) 
has been proved; or that the victim has abandoned his claims; or that an 
undertaking to pay (novaqiio da divida) has been signed. 

Although the phrase "absolute impossibility" seems to rule out any 
possibility to grant rehabilitation except if compensation has been done or 
its impossibility proven, the courts have stated that there should not be "a 
rigid formalism" when it has to be examined whether conditions of second-
ary importance for granting rehabilitation, such as the compensation for 
damage, have been fulfilled.103 In another decision it has been said that 
compensation of damage as a condition for rehabilitation is of secondary 
importance, because "if brought to its utmost conse~uences, it would be 
difficult or even impossible" to grant rehabilitation.10 

As a consequence of this judicial interpretation of Art. 94 par. III PG 
1984 the convicted person who has already been released from prison and 
who has been living as a free man for a considerable period of time, does 

102 Paulo Jose da Costa Junior, Comentarios ao C6digo Penal, vol. I, Sao Paulo 
1984, pp. 449 et seq. 

103 Tribunal de Alc;ada Criminal de Sao Paulo, 23 de fevereiro de 1978, Revista 
dos Tribunais 511 (1978), p. 405. This decision was taken on the basis of 
Art. 119 par. 1 letter c CP 1940, but it is still valid since Art. 94 no. III PG 
1984 is identical with the provision of the CP 1940. 

104 Tribunal de Justic;a do Estado de Sao Paulo, 10 de dezembro de 1984, Revista 
dos Tribunais 598 (1985), pp. 232-234. See also the following decisions of 
the same Court: 29 de outubro de 1984, RJTJESP 91 (1984), pp. 394/395, 
and 9 de abril de 1990, RJTJESP 125 (1990), pp. 471/472. 
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not have to offer much proof that he cannot repair the damage. This stands 
in stark contrast to what is requested from the prison inmate (see supra 
7.1.3.3), and it seems that the distinction made between the two situations 
does not take the particular hardships of imprisonment into account. 

7.2 Compensation for Victim's Damages in Criminal Procedure 

7.2.1 The Draft for a new Criminal Procedure Code of Marques 

An Ante-Projeto for a Criminal Procedure Code was presented by Jose 
Frederico Marques and published in 1970 by the Ministry of Justice, after 
having been revised by a commission composed of Marques, Jose Carlos 
Moreira Alves, Benjamin Moraes Filho and Jose Salgado Martins. 

Marques, judge and professor of civil procedure in Sao Paulo, tried to 
streamline the determination of the amount of compensation to be paid so 
that compensation to the victim could be done more rapidly (see Art. 803 
et seq.). However, according to his draft, a claim for compensation based 
on a criminal offence could not be presented to civil claims courts as long 
as the criminal procedure had not been concluded. In this respect the 
ante-projeto differed from the law on the statute-book, which allows a civil 
claim for compensation to be presented with complete independence from 
the criminal procedure, unless the criminal court has decided unequivocally 
that there was no offence (Art. 66 CPP).105 

7.2.2 The Bill for a new Criminal Procedure Code of 1983 

In this context of possible reforms the biH for a new code of criminal 
procedure of 1983 must also be mentioned.1 6 It provides in Book V "Da 
reparac;ao do dano causado pelo crime" (Art. 662 - 689) that the amount of 
compensation to be paid to the victim would in general be fixed in the 
criminal proceedings. Afterwards the file would be transmitted to the civil 
claims court only for the purpose of execution of the judgement (Art. 663). 

105 It seems, however, that this change was due only to oversight; see Egas 
Dirceu Moniz de Aragao, Da repara\ao do dano causado pelo crime, Ar-
quivos do Ministerio de Justi\a, no. 116 (1970), pp. 209 et seq. (214). 

106 This bill was published with two other bills; see note 94. Previously an 
Anteprojeto de Codi go de Processo Penal had been published by the Ministry 
of Justice (Brasilia 1981). 
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President Joiio Figueiredo presented the bill to Congress on June 29, 
1983. To date, however, this ante-projeto has not been approved. In view 
of the fact that, with the return of Brazil to democracy, a new constitution 
has come into force in 1988, it is rather unlikely that it will be taken up 
again in its present form. 

7.3 Compensation for Victim's Damages in Penitentiary Law 

In 1984, together with the new General Part of the Penal Code, the Lei 
de Execuqiio Penal was enacted. With this, a long history of projetos and 

. l 107 ante-pro1etos came to a c ose. 

After the institution of military rule a provisional draft was drawn up by 
professor Benjamin Moraes Filho and reviewed by a commission of three, 
Jose Frederico Marques, Jose Salgado Martins and Jose Carlos Moreira 
Alves. This Anteprojeto de C6digo das Execuqoes Penais was submitted to 
the Minister of Justice Alfredo Buzaid in 1970.108 

Even before the bill was to become law, an imQortant reform was carried 
through by Statute no. 6.416 of May 24, 1977109 determining how the 
remuneration for work of prison inmates should be applied. Pursuant to the 
Penal Code of 1940 as amended by this Statute the money is to be employed 
in the first place for the compensation of the damage caused by the crime 
to the extent that these damages have been fixed judicially, but not compen-
sated by other means; in the second place to assist the family of the inmate 
according to his duty of maintenance under civil law; in the third place for 
pocketmoney of the prisoner; and finally, what remains must be deposited 
in a saving account and handed over to the inmate when he is released. llO 

107 On the legislative history see Armida Bergamini Miotto, op.cit. (note 45). 
108 Another Anteprojeto de lei "que define as normas gerais de regime penitenci-

ario" was drawn up by a commission (Grupo de Trabalho para a Reforma 
Penitenciaria) in 1975, but not published until several years later by its 
President: A.H. Cotrim Neto, Normas gerais de regime penitenciario, Um 
anteprojeto, sua explicac;;ao e um comentario, Revista de Informac;;ao Legisla-
tiva 20 (1983), pp. 233 - 276. The text of the draft and the ExposifiiO de 
motivos are also reproduced in Senado Federal, op. cit. (note 46), pp. 461 -
501. 

109 Colec;;ao das Leis de 1977, vol. III, pp. 74 - 81. 
110 Art. 30 par. 3 CP 1940 as amended. Similar provisions had already been 

included in the draft of Sa Pereira of 1928 (Art. 73) and the draft of 
Alcantara Machado of 1938 (Art. 34 par. 2) for a new penal code (see above 
4.1.3 and 5.1.1). 
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The Lei de Execupio Penal (LEP), 111 finally enacted in 1984 together 
with the new General Part of the Penal Code, provides in Art. 29 par. 1 that 
prison inmates will receive payment for work done. Among the purposes 
for which these payments are to be applied, the compensation of the 
judicially fixed damage is mentioned in the first place. Furthermore, the 
Statute states one of the duties of the prison inmate to be "compensation for 
the victim or his heirs" (indenizaqtio a vitima ou aos seus sucessores; Art. 
39 no. VII LEP). 

It is interesting to note that the idea of applying the wages of prisoners 
for victim's compensation can already be found in the C6digo Filipino! the 
Portuguese legislation applicable in Brazil during the colonial period.1 2 In 
this respect the Penitentiary Code continues a long and standing tradition. 

8. Developments in Victim's Compensation since Brazil's 
Return to Civil Rule 

8.1 Consumer Protection and Related Laws 

Statute no. 7.347 of July 24, 1985, modified by Statute no. 8.078 of 
September 11, 1990113 creates a new way to compensate certain damages. 
It provides for a "public civil procedure" (aqao civil publica) in the event 
of damages caused to the environment, the consumer, artistic, esthetic, 
historic, tourism and landscape treasures and other collective interests (a 
qualquer outro interesse difuso ou coletivo, Art. 1 no. IV). The interesting 
aspect is that Art. 13 provides for the establishment of a fund, administered 
by a federal council or by state councils, as the case may be, with the 
participation of the prosecuting authority and representatives of the commu-
nity. Where the public civil proceedings result in judgement which orders 
payment in money, this sum goes to the respective federal or state fund, and 
the fund will then apply its available resources for the restitution of the 
damage (a reconstituiqtio dos bens lesados). 

111 Statute no. 7.210 of July 11, 1984; Cole~ao das Leis de 1984, vol. V, pp. 68 
- 107. 

112 See Title CXXXIX, especially no. 7. 
113 The Statute, as amended, is reproduced in: Governo do Estado de Sao Paulo 

(Ed.), Secretaria do Consumidor, C6digo de Defesa do Consumidor e 
Legisla~ao Correlata, Siio Paulo 1990. 
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The Consume{ Protection Code of 1990 (Codigo de Defesa do Con-
sumidor, CDC)1 4 also provides that in certain cases damages are paid to 
the funds established by the above-mentioned Statute no. 7.347. Pursuant to 
Art. 81 et seq. CDC individual and collective proceedings for consumer 
damages are possible. In the case of collective proceedings, the damages 
must be paid to the aforementioned funds except for direct payment to 
individual victims, which takes precedence (Art. 99, 100 CDC). The funds 
also receive the administrative fines imposed under the Consumer Protection 
Code (Art. 57 CDC). Penal fines are not used for this purpose (see Art. 61 
- 80 CDC). The fund then in tum compensates the consumer who has 
suffered damage. 

Another Statute, no. 7.913 of December 7. 1989, 115 on the public civil 
action for compensation of damage caused in the investment market, could 
possibly give new impetus to victim's compensation. Art. 1 of the Statute 
provides that the prosecuting authority has to move, among other things, in 
order to obtain compensation of damage caused in certain fraudulent ways, 
on its own initiative or by request of the Investment Market Commission 
(Comissao de Valores Mobiliarios). Compensation collected by these pro-
ceedings must be deposited, according to Art. 2 par. 1, in a judicially 
controlled account until the victim claims the part of the compensation 
which is his. If the victim does not claim his compensation within two years, 
this amount will go to the treasury of the Union. A better idea would be to 
create a general fund for the compensation of damage caused by crime with 
these unclaimed amounts. 

8.2 Reform of the Special Part of the Penal Code 

In 1987 the Minister of Justice Paulo Brossard de Souza Pinto published 
an Anteprojeto de Codigo Penal (Parte Especial). 116With this bill for a 
new Special Part of the Penal Code the process of reform that started in 
1984 (enactment of the new General Part) should be completed. The bill has 
been drawn up by a commission of distinguished Brazilian lawyers: Fran-
cisco de Assis Toledo, Luiz Vicente Cernicchiaro, Miguel Reale Junior, 

114 The Code is reproduced in: Governo do Estado de Sao Paulo (Ed.), op.cit. 
(note 113), pp. 9 - 55. 

115 The Statute is reproduced in: Governo do Estado de Sao Paulo (Ed.), op.cit. 
(note 113), pp. 81. 

116 Portaria n. 790 de 27 de outubro de 1987. 
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Rene Ariel Dotti, Manoel Pedro Pimentel, Everardo da Cunha Luna, Jair 
Leonardo Lopes, Ricardo Antunes Andreucci, Sergio Marcos de Moraes 
Pitombo, Jose Bonifacio Diniz de Andrade. 

In Title II the bill takes up the provisions from the CP 1940 which provide 
for reduction of penalty in cases where the resulting damage is little.117 It 
is not necessary to discuss how these and other provisions in this bill could 
be used to make victim's compensation more effective, since there is an 
article in press which deals with this topic.118 In any event it is not probable 
that the bill of 1987 will be taken any further before the next Congressional 
elections. 

8.3 The Constitution of 1988 

The Constitution of 1988 provides in Art. 245 that the law will regulate 
the conditions under which the state will give assistance to heirs and 
dependents in need, of persons who have been victims of intentional crime. 
As far as can be ascertained, this article of the Constitution has not yet been 
implemented. This certainly should be done as soon as possible. 

9. Conclusions 

9.1 No Shortage of Excellent Ideas 

If we look over the evolution of legal history of Brazil, it is obvious that 
the legislator at all times made efforts to guarantee compensation to the 
victim for the damage caused by crime. That can already be seen in the 
legislation of colonial Brazil, for instance in the case of damage done by 
fire. The legislator was not satisfied to order that compensation should be 
paid, but also provided a very quick procedure (sumarissimo). 

Another interesting point is that already in the bill for a penal code of 
congressman Vasconcellos in 1827, a public fund was envisaged which 
should pay compensation to the victim in certain cases. 

117 See Art. 165 (theft); Art. 176, 179 ( embezzlement); Art. 180, 185 (fraud); 
etc. Compare also Art. 165 et seq. CP 1969. 

118 See Kurt Madlener, op.cit. (note 1). 
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The first Brazilian penal code of 1830, influenced by Jeremy Bentham, 
was a very progressive piece of legislation. Compensation for the damage 
caused by crime was considered to be a matter of public law (Direito 
Publico). This idea was to be taken up half a century later by the Italiaij 
positivists, and later on it was implemented in the Mexican criminal law. 11 

This same code also instituted a system of day-fines, an idea which is today, 
more than 150 years later, considered most modern as far as fines are 
concerned. 

It is interesting to note that the Criminal Procedure Code for Courts of 
First Instance of 1832 already determined in Art. 109 that bail should also 
be used in order to secure compensation for the victim of crime. 

In 1924 the suspended sentence was instituted, and in this case, and also 
in the case of conditional release (already to be found in Art. 50 par. 2 CP 
1890), compensation of victim's damage had to be taken into account when 
a decision on the granting of these benefits had to be taken. 

An important advance was made in the draft penal code of Sa Pereira 
(1933), since it provided seizure of the proceeds of crime and permitted the 
judge to use all or part of it for the compensation of the victim (Art. 95 -
97 of the draft). This idea was incorporated in Art. 74 no. II letter b CP 
1940 and Art. 125 et seq. (133 paragrafo unico) CPP 1941. 

The idea of Vasconcellos, more than 150 years ago, to establish a fund 
for the compensation of damage reappeared in the draft of Alcantara 
Machado (1938), who was inspired by the Peruvian model. This was, 
however, not included in the penal code of 1940. Only recently funds have 
been set up in the context of Consumer Protection and related legislation. 

The draft of Alcantara Machado (Art. 71 no. II letter a) also provided 
that the convict would obtain the benefit of an order of rehabilitation only 
when he showed that he had compensated the damage done or that he was 
not able to compensate. This was incorporated into Art. 119 par. 1 letter c 
CP 1940 and later on in Art. 117 par. 1 letter c CP 1969, and is now to be 
found in Art. 94 no. III General Part of 1984. 

The Penal Code of 1940 treated the question of compensation under the 
heading of "penal sanctions" (Das penas). This clearly shows a positivist 
influence. The seizure of instruments and proceeds of crime and the use 
thereof for the compensation of the victim, as mentioned above, was 
provided for in the Penal Code of 1940 and the Criminal Procedure Code 

119 Compare article by Kurt Madlener, op.cit. (note 16), chapter 5. 



350 Kurt Madlener and Silma Marlice Madlener 

of 1941.120 The provision is now to be found in Art. 91 no. II letter b 
General Part of 1984. This was also an obvious improvement in comparison 
with other legal systems, for instance German criminal law.121 

An interesting idea was embodied in the draft penal code of 1981, since 
two classes of fines were designed. One was the mu/ta penitenciaria, which 
should be paid to the State, the other, the mu/ta reparat6ria, which should 
go to the victim for compensation. This is another clear reappearance of a 
positivist idea. However, this idea was not accepted and not included in the 
new General Part of the Penal Code, which was enacted in 1984. 

9.2 The Problem of Implementation 

While regulations in favour of the victim were never in short supply, the 
problem of implementation has not been very well tackled. Siqueira thought 
that either the compensation of the damage should be handled by the 
criminal judge on the basis of a petition by the prosecutor or de oficio, or 
otherwise it would simply be an illusion, as it had been until then, even for 

. . h . h f' . I 122 I h h' . victims w o were not wit out mancia means. t seems t at t 1s view 
is even valid today. As a matter of fact, the judge or the prosecutor should 
have an obligation to advise the victims, whether they have their own 
financial means or not, of their rights to ask for compensation for the 
damage suffered. In this respect the draft penitentiary code presented by 
Oscar Stevenson in 1957 is also interesting. It provided that if the victim 
was a private person, the judicial service of the prison administration would 
take care of the problem of compensation of the victim. This proposal was, 
however, not accepted by the legislator. 

The problems are therefore essentially still the same for the victim: Most 
victims do not have information about what and how they can claim for 
compensation. Those who are under investigation because of a suspicion of 
having committed some offence often do not know what the benefits would 
be if they could show that they have compensated for the damage caused, 

120 The idea can already be found in the Italian legislation of the 18th century. 
See Kurt Madlener, Neue Wege der Wiedergutmachung im Strafrecht, in: 
Albin Eser I Gunther Kaiser I Kurt Madlener (Eds.), Neue Wege der 
Wiedergutmachung im Strafrecht, p. 33, note 75. 

121 Compare § 74e, 74£ German Penal Code. A reform proposal de lege ferenda 
was submitted in 1969 by Albin Eser, Die strafrechtlichen Sanktionen gegen 
das Eigentum, Tiibingen 1969, pp. 116 - 118, 381. 

122 Galdino Siqueira, Direito Penal Brazileiro, 2nd ed., Rio de Janeiro 1932, 
pp. 717 et seq. 
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and accordingly in many cases they do not compensate for such damage 
although they are in a position to do so and might have taken this decision 
with the relevant knowledge. 

Of course compensation as an instrument of decriminalization, among 
others, could be very beneficial. In July 1990 there were in the State of Sao 
Paulo (about 30 million inhabitants) more than 650,000 criminal proceed-
ings pending against adults and more than 100,000 against juveniles.123 

Obviously it would be highly desirable to relieve the administration of 
criminal justice of those cases which could be dealt with in another way. 

In order to give information to people under investigation about the 
possibility of obtaining benefits in the criminal process by compensating the 
damage caused, the cooperation of police would be necessary so that cases 
could be settled at an early stage of the investigation. In addition the 
institution of special proceedings to settle petty offences could be useful. 
Furthermore it would be interesting to investigate the possibility of giving 
the offender some kind of formal warning only (admoestariio) instead of 
imposing a penalty, if he has compensated the damage caused. In other 
words, the cases referred to above where the punishability disappears in the 
event of compensation for the damage caused should be extended. 

It would also be practical to use another recent institution in this context, 
the special courts for small claims (Juizados especiais de pequenas 
causas). 124 These courts function without cost in first instance, and they 
apply a very simplified procedure. They can deal with matters not exceeding 
the value of 20 "minimum salaries", which at present corresponds to about 
1,000 US$. They mostly reach settlements, and they are therefore very well 
equipped to deal with the damage caused by petty offences. In this respect 
it is necessary to inform the public that these courts can deal with such 
matters; but it would also be necessary to allow these courts to hear cases 
where a party is a prisoner or a public entity (pessoa juridica de direito 
publico), which is at present not possible due to Art. 8 of the Statute. 

123 Alvaro Lazzarini, lnstalac;ao do Juizado de Pequenas Causas da Comarca de 
Jundiai e do Juizado Informal de Conciliac;ao do Foro Distrital de Varzea 
Paulista, RJTJESP, Vol.125 (1990), pp. 611 et seq. (612). 

124 Statute no. 7.244 of November 7, 1984; Colec;ao das Leis de 1984, vol. VII, 
pp. 124 - 133. 
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It would also be useful if the inforfsal arbitration courts set up locally 
(Juizados informais de conciliaqao/ 5 could extend their acivity. As a 
matter of fact they are very popular, since Brazilians prefer to solve 
problems in an amicable manner. 

9.3 Need for Reforms 

It will be important that an offender, especially a first offender, in the 
judicial period of the proceedings, be informed what benefits can be derived 
before and after conviction by compensating the damage he has caused. 

On the other hand the victim also needs information. Very often victims 
do not know that they can go to the civil claims court, especially to the 
informal small claims court, in order to obtain compensation for the damage 
they have suffered. In all cases where the victim is poor, the Ministerio 
Publico should see to it during the whole procedure, and especially when 
the judgement is being executed, that the interests of the victim are pro-
tected. It is not a satisfactory solution that the Ministerio Publico has to act 
only upon request of the poor party as Art. 68 CPP provides. 

The proposal of Alcantara Machado in 1936, who thought that a "fines 
treasury" (caixa) should be established according to the Peruvian model, 
should also be remembered. Those funds or treasuries should be provided 
with the proceeds from the sale of things confiscated in the criminal process, 
with a part of the salaries of the convicted, with fines, bail which has been 
forfeited, compensations which have not been paid out because nobody 
claimed them and finally with voluntary contributions. To that can be added 
that the state should also provide additional funding to the extent that other 
sources of income are insufficient. The idea of Alcantara Machado was that 
the caixa would help the victim and his family when this was necessary, by 
paying part of the compensation and then recover it from the convicted, but 
he thought that it could also be used for compensation of victims of judicial 
errors, prisoners who were on parole, minors and other cases. 

A most important point in favour of victims would be the institution of 
a victim's compensation fund. The best way to ensure that effective com-
pensation would be paid, is not to leave it to the state treasury in general, 
but to establish a special fund. Armida Bergamini Miotto already propagated 
the idea in 1974 that the compensation of damage suffered by crime should 

125 See for instance Resolur;ao n. 12 de 28 de agosto de 1985; RJTJESP 112 
(1988), p. 643. 
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a duty of the State or oJJhe Community (incumbencia ''publica " ... do Esta do 
ou da Comunidade). 1 Her idea was that there should be a public or a 
private or a mixed entity which would as soon as feasible pay compensation 
to the victim or to his heirs, and then request payment from the offender. If 
the offender did not have the financial means to pay, monthly amounts 
should be subtracted from his salary to cover the amount of damages paid, 
in so far as he can financially ¥ford it. This idea seems very interesting, 
and it should be studied again.1 7 

We have seen that there had already been suggestions, similar to these 
above, made some time ago. By Statute no. 7.347 of 1985, modified by 
Statute no. 8.078 of 1990, a fund has been established which should 
compensate damage caused to the environment, to the consumer, to artistic 
treasures etc., practically to any "collective" interests. This fund should have 
a wider reach. It should be used as a general victim's compensation fund, 
and be financed by proceeds from bail, fines, seizures, etc. Financing would 
be easier, of course, if fines and other proceeds from seizures which at 
present go to the Union, was used for that fund. Regulations like the one of 
Statute no. 7.913 of 1989, which provides that certain payments deposited 
in favour of the victim will go to the National Treasury if the victim has not 
claimed those payments within two years, should be changed to the effect 
that they then become available for the compensation of other victims. 

As things are what they are, special caution would have to be applied in 
the legal construction of the fund. What has to be prevented, is that money 
deposited in the special fund simply passes to other parts of the National 
Treasury. It should be remembered that in Vasconcellos' bill of 1827 three 
keys were necessary to get to the money: the key of the judge, the key of 
the priest, and the key of the depositary. The organization of such a fund 
should be done with the same kind of caution which Vasconcellos con-
sidered necessary in the last century: Things have not changed that much 
since then. 

An idea which should be studied again, is the mu/ta reparat6ria, which 
seems to be inspired by the Scuola Positiva (there are parallels in the 
Mexican Iegislation).128 It was embodied in the ante-projeto for the c6digo 

126 Estudos de Vitimologia, 0 binomio Delinqiiente-Vitima e os atuais pro-
blemas da vitimologia, Revista do Conselho Penitenciario Federal 1974, pp. 
27 - 32 (pp. 31, 32) 

127 A similarly organized fund functions since 1936 in Cuba. See Madlener, 
op.cit. (note 16), 7. 

128 See Madlener, op.cit. (note 16), chapter 5. 
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penal in 1981, but was rejected by the Government. The bill presented by 
the Minister of Justice to the Parliament did not contain any provision 
dealing with the multa reparat6ria, and accordingly the new General Part 
of 1984 did not institute this type of compensatory fine. 

Comparative law also might be able to contribute some ideas which could 
be investigated with the view of their implementation in Brazil. As far as 
the pretrial period is concerned, it might be interesting to study Art. 153a 
of the German Criminal Procedure Code, which permits the prosecution and 
the court to shelve certain proceedings if the offender compensates the 
damage. The ~{pvision of this German Statute has not been very successful 
in Germany, 1 but this does not mean that it could not be adapted to the 
Brazilian setting and be useful there. At any rate, in this or another way, 
one has to search for possibilities to reduce the overload of cases on the 
system of the administration of criminal justice in Brazil. 

Another possibility would be to study the functioning of private organi-
zations like the Weifler Ring in Germany or Victim Services in the USA, 
which in the case of the Weifler Ring has its own sources of income, partly 
also from judicial orders, and which pays compensation to victims of crime. 

9.4 Prospects for the Future 

Many "new" ideas of criminal law today have been known in Brazil a 
long time ago. We think of the day-fines, the victim compensation funds, 
the use of the proceeds of crime for the compensation of victims, etc. What 
is needed now is putting all these ideas together and implement them. The 
country has in general a good structure of courts, the administration of 
justice is for the better part fully computerized, the number of legal publi-
cations and their quality is impressive, and Brazilian lawyers for the past 
200 years have been as well equipped by their legal training as other lawyers 
in any part of the world. 

The need for reform is obvious, but also the possibilities of reform after 
the return of the country to democracy are excellent.130 There is indeed a 

129 See Kurt Madlener, Neue Wege der Wiedergutmachung im Strafrecht, in: 
Eser/Kaiser/Madlener, op.cit. (note 120), p. 33 (note 75). 

130 On the human rights problems in Brazil after the return to democratic rule 
see Kurt M adlener, Menschenrechtsprobleme in Brasilien nach der Riickkehr 
zur Demokratie, and Horacio Bernardes Neto, Die Lage der Menschenrechte 
in Brasilien nach Riickkehr der Demokratie, in: Deutsche Sektion der Jnter-
nationalen Juristenkommission (Ed.), Menschenrechtsprobleme in Latein-
amerika, Heidelberg 1991, pp. 85 -116 and 125 - 131. 
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growing awareness that the Rule of Law requires Justice for all, and that 
this is the basis of any constitutional state. Implementing victim's compen-
sation would therefore be an essential step for this country on its way to a 
society offering a fair deal to all its inhabitants. 
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1. Project Genesis 

The Max-Planck-Institute of Foreign and International Criminal Law has 
been involved in victim related research since several years (Kaiser 1991). 
In connection with this research interest and in order to confront German 
scholars and practitioners with the state of development in other countries 
an international colloquium was held at the Institute early 1989 which 
brought together experts from twenty countries. They were asked to offer 
information as to the scope in which their national criminal justice systems 
take account of the victim's needs for restitution and/or compensation, what 
the state of discussion and practice was regarding offender-victim mediation 
schemes, what designs for reform are available. Since the German reform 
discussion on compensatory topics is very lively at present the foreign 
presentations were received with extreme interest and, though the material 
presented turned out to be surprisingly rich in ideas and solutions, a desire 
for a more structured and deeper research into the foreign models was 
formulated at the end of the colloquium. 

Departing from the material collected at the conference (Eser, Kaiser & 
Madlener 1990) which proved that the problem of compensating victims for 
the damage inflicted upon him by the offender is a world wide one showing 
a broad spectre of ways to deal with the idea of compensation during the 
various stages of the criminal process and beyond, the legal research group 
at the Institute decided to embarque on a comparative project in order to 
follow up theoretical and practical approaches outside the German jurisdic-
tion. It was felt that the conference papers as such could not form the basis 
for this research work as they were not sufficiently structured for our 
purposes and varied too much in content and depth. 

2. Research Subject 

The main subject of the project is the existence, function and significance 
of compensation/restitution in the framework of the criminal law and justice 
system. Extra-judicial models shall only be dealt with to the extent to which 
they have a direct impact on decisions taken on the level of police, state 
prosecutor or courts. However, we do not intend to cover the question of 
whether the offender-victim conflict should be excluded from the present 
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system of criminal justice; thus, the idea of abolition of the present system 
or the privatisation of conflicts will only be tackled marginally in order to 
describe the present discussion on compensation. As many models departed 
from impulses and activities in the juvenile system solutions found in this 
area shall be included in the surveys. 

At the centre of the research into the models of compensation there are 
two questions, a theoretical and a practical one: the first relates to the 
fundamental relationship between punishment and compensation, thus lead-
ing to the problem of the state's legitimation to punish and the victim's 
position and significance in the criminal justice system. In order to answer 
these questions a discussion of the theories of punishment in the national 
systems will be inevitable, a task so far has never been undertaken by this 
Institute on such a broad and comparative level. The second one aims at a 
critical evaluation of the practical efficacy of the various foreign approaches. 

3. Research Aim 

The aim of the project is twofold: the immediate objective is a description 
of the possibilities in the framework of the criminal law and justice system 
which lead to the victim's compensation. Such a collection of models seems 
worthwhile under the view point of the actual worldwide interest in the 
topic, and it offers a chance for the discussion or challenge of theories of 
punishment, as well as for an evaluation of the efficacy of endeavors. 

The national reports then will serve as a basis for the long-term objective 
which consist in 

• a typifying and systimatizing analysis of the collected models due to their 
characteristics as a bonus model (gratification by criminal justice agen-
cies of the deliberate compensation), a sanction model (imposition of 
compensation by court order) or a multiprocedure model (connection/in-
teraction of criminal and civil procedures), 

• a comparative evaluation under theoretical and penal policy view points. 
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4. Research Method 

With regard to its twofold aims, this project will be undertaken in two 
phases. In a first step we are preparing the stocktaking of national models 
undertaken according to a common scheme. The national reporter will look 
at 

• the theoretical foundations of the change of perspective from the offender 
to the victim, 

• forms of compensation in the substantive criminal law, during the stages 
of the criminal process, under the authority of the courts (criminal and 
civil), 

• forms of compensation during imprisonment, and 

• legal practice and policy evaluation. 

Regular meetings of those authors attached to the Institute or staying here 
as visiting scholars will accompany the research. Results from these discus-
sions and experiences gathered during the reporting stage will influence the 
national contributions. 

The second step will serve for typifying of the models and the compara-
tive analysis of the aims and means of criminal law and its administration 
under factors like practicability, efficiency and justice. 

We hope to receive 16 national reports thus rendering a reliable cross 
cultural basis. They will be written either by members of this Institute or by 
lawyers who are experts in their countries. Jurisdictions included are: 
Australia, Austria, Botswana etc., Finland/Sweden, France, Great Britain, 
Greece, Italy, Japan/Korea, Latin America, Netherlands, Poland, Spain/Por-
tugal, UdSSR, USA, Turkey, Council of Europe. 

5. Conclusions 

This project of the legal group on punishment and compensation and the 
occupation of the criminological reasearch group on issues of victim and 
criminal procedure will thus be at the centre of the Instiutute's research 
activities during the coming period complementing one another most effec-
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tively. It is a fortunate condition that both groups are in a position to 
collaborate closely together, to exchange results and experiences as well as 
to learn from each other. We do hope that the results of the common research 
will allow us to asses foreign solutions better and thus to support German 
reform efforts effectively. 
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According to the classical school of criminology, which emerged around 
the middle of the eighteenth century, crime was the result of rational 
considerations on the part of the offender, who was considered to possess a 
free will. Thus the classical school supported penal sanctions oriented to the 
extent of the individual's culpability as a response to criminality. Opposed 
to this view were the positivist criminologists at the end of the nineteenth 
century, who regarded crime causation as determined by the offender's 
physical, mental and social characteristics. They held that the offender 
possessed no free will and required treatment to prevent him from recid-
ivism. The ideas of both the classical and the positivist schools have left 
their impressions on our Criminal Code and our Code of Corrections. Rather 
than stressing personality disorders, the modem school of criminology, 
which emerged following the Second World War, emphasizes the role of 
interpersonal conflicts in crime causation. Crime originates in social 
processes involving the offender, the victim and society. It must be control-
led in processes of social and interpersonal learning and interaction in which 
social groups such as the family, the school, the neighbourhood, and 
occupational and recreational groups are involved to the same extent as the 
criminal justice system is. 

1. The Crisis of Criminal Policy 

Modem explanations of crime causation, based predominantly on social 
learning theory and the theory of symbolic interaction, have prevailed in the 
international theoretical - criminological debates. This is because both the 
classical and positivist schools - due to their considering criminal offences 
to be individual isolated phenomena - were no longer able to provide 
adequate explanations for the mass criminality of the twentieth century. 
Furthermore, two major empirical findings of modern criminological re-
search supported the socio-psychological criminological theories of crime 
causation: 

• Numerous criminal victimization surveys (dark field studies)1 have 
revealed that the dark field of undetected, unreported crime is quite 
extensive and that the crime victim is the "gate-keeper" of the criminal 
justice system. It is he or she who usually initiates criminal proceed-
ings by reporting the crime. Police, prosecution and courts rely heavily 

1 Cf. the survey in Schneider, HJ. (1987). Kriminologie (pp. 203-207). Berlin, 
New York. 
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on the victim's cooperation in controlling crime. At the same time it 
was also discovered that crime victims are often subject to renewed 
suffering as a consequence of the response to their victimization, and 
that victims are not at all satisfied with their position in criminal 

d. 2 procee mgs. 

• Research into recidivism in the North American,3 Scandinavian4 and 
English5 correctional systems has come to the conclusion that the 
treatment of prisoners in correctional institutions does not prevent or 
exclude recidivism to a higher degree than mere custody does. This is 
the effect of a number of causes: Crime is the culmination of 15-20 
years of misguided and defective socialization. Criminal attitudes will 
therefore not be unlearned overnight in the social isolation of a prison. 
In a penal institution, which has to be run on the principles of security 
and order, it is extremely difficult for correctional staff to create and 
maintain a social atmosphere that is not dominated by criminal models 
and values and in which lifestyle and behaivour in accordance with 
socially acceptable rules can be practised. Prisoners victimize each 
other socially, psychically, sexually and physically (through the use of 
violence). However, the main reason for the failure of the treatment 
practice in penal institutions so far is the fact that the correctional 
system has failed to involve crime victims and society in this treatment 
process. 

2 Cf. e.g. Shapland, J., Willmore, J., & Duff, P. (1985). Victims in the criminal 
justice system. Aldershot, Rants-Brookfield, Vermont; Shapland, J. (1986). 
Victims and the criminal justice system. In: E.A. Fattah (Ed.), From crime 
policy to victim policy (pp. 210-217). Houndsmiths, Hampshire, London. 

3 Lipton, D., Martinson, R., & Wilks, J. (1975). The effectiveness of cor-
rectional treatment. A survey of treatment evaluation studies. New York, 
Washington, London; Martinson, R. (1976). What works - questions and 
answers about prison reform. In: R. Martinson, T. Palmer & S. Adams 
(Eds.), Rehabilitation, recidivism, and research (pp. 7-39). Hackensack/N.J. 

4 Bishop, N. (1975). Beware of treatment. In: E. Aspelin, N. Bishop, 
H. Thornstedt & P. Tornudd (Eds.), Some developments in nordic criminal 
policy and criminology (pp. 19-27). Stockholm; P. Wolf (1978). The effect 
of prison on criminality. In: J.C. Freeman (Ed.), Prisons past and future 
(pp. 93-104-). London. 

5 McClintock, F.H. (1978). The future of parole. In: J.C. Freeman (Ed.), Pris-
ons past and future (pp. 123-130). London. 
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Crime in Social and Interpersonal Processes of Learning 
and Interaction 

Every society has its own limits to socially acceptable behaviour, which 
have developed historically and which continue to evolve in social processes 
and in processes of penal legislation and its enforcement.6 All forms of 
crime are related to a societal context.7 As economic and social conditions 
change, so do extent and form of crime.8 Industrialization, urbanization, and 
motorization bring about - among other things - changes in a population's 
lifestyle and its value and behaviour systems. Industrialization, urbanization, 
and motorization can lead to anomie, to the disintegration of values, social 
disorganization, the deterioration of the community and to the emergence 
of youth subcultures. The presence of both traditional and progressive value 
norms and behaviour patterns in a changing society can produce conflicts 
which must not be suppressed or resolved violently. Rather, the conflicting 
values must be socially integrated and coordinated. Such a peaceful process 
leading to renewed social cohesion, to value consensus and to the sharing 
of common societal norms (synnomie) requires a creative energy within a 
society which can be summoned with the aid of legally implemented 
conciliatory proceedings. In contrast to this the failure of a society to cope 
with conflicts results in value disintegration and a considerable increase in 
juvenile delinquency and adult crime. Unresolved value conflicts are apt to 
be transmitted to social groups, e.g. the family, leading to the dissolution of 
personal relationships. During the socialization proces,s the child internalizes 
this value disintegration. This inadequate internalization cannot produce an 
intact, normatively conforming conscience in the personality of the child or 
adolescent. 

The basis for the emergence of criminal acts in interpersonal learning and 
interaction processes are social learning processes, which, in tum, are a 
function of historically generated social structures and cultural value sys-

6 Erikson, K.T. (1966). Wayward puritans. A study in the sociology of devi-
ance. New York, London, Sydney. 

1 Newman, G. (1976). Comparative deviance. Perception and law in six cul-
tures. New York, Oxford, Amsterdam. 

8 Brantingham, P., & Brantingham, P. (1984). Patterns in crime. New York, 
London. 
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terns and can be influenced by penal legislation, its enforcement, and by the 
mass media. A felon learns not only criminal skills and attitudes, criminal 
justifications and values in criminal subcultures, but also his role as a 
perpetrator of crime; equally, the victim learns his role as a victim. Crimi-
nality is not inborn; it is essentially the result of defective socialization and 
upbringing. Juvenile delinquency emerges and rigidifies into adult criminali-
ty when children are not supervised and constrained sufficiently. Juvenile 
delinquents are unable to identify with their parents or teachers. Delinquent 
and criminal behaviour can be learned as such, but it can just as easily result 
from a failure to learn socially accepted behaviour. Most cases of juvenile 
delinquency are caused by inadequate supervision and poor child-rearing 
ability of parents and teachers, flaws which tend to recur in each generation. 
Juvenile delinquency and adult criminality are caused by the deterioration 
and dissolution of relationships which bind a person to the normative society 
and its particular socio-cultural groups. When such relationships decay there 
is an increase in delinquent and criminal subcultures in which criminal and 
delinquent behaviour patterns and value notions are learned, and in which 
the delinquent and criminal behaviour of individuals is vindicated and 
supported. 

Juvenile delinquency and adult criminality also result from processes of 
symbolic interaction, from criminal careers. Individuals influence each other 
not only by reacting to each other's actions but also by interpreting and 
defining the actions and personal characteristics of their partners in interac-
tion. Everybody commits petty delinquent or criminal acts at least once in 
his life. The criminal, however, is a person whose life and idenity are 
determined by the reality of crime. The orientation of his behaviour around 
crime is largely dependent on his experience of being arrested and of being 
labelled a criminal in criminal court proceedings. This experience is one of 
the most crucial steps in the process of developing a fixed pattern of criminal 
behaviour. It leads to the emergence of an autodynamic process, a self-ful-
filling prophecy. Having been branded as a criminal, a person experiences 
steadily increasing social pressure pushing him towards increasing and more 
severe crime. Finally he develops a criminal self-image and a criminal 
self-esteem. Juveniles who have often been convicted for delinquency at an 
early age show a high rate of recidivism. Each arrest and conviction 
increases the likelihood of rearrest and reconviction.9 

9 Farrington, D.P. (1979). Longitudinal research on crime and delinquency. 
In: N. Morris & M. Tonry (Eds.), Crime and justice, Vol. 1. (pp. 289-348). 
Chicago, London; Farrington, D.P., Osborn, S.G., & West, D.J. (1978). The 
persistence of labelling effects. British Journal of Criminology, 18, 277-284. 
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Punishment as a Deterrent and as an Educational 
Measure 

The general population's attitude to crime influences penal legislation and 
its enforcement and vice-versa. Penal legislation and enforcement constitute 
the formal cultural definition of what is forbidden in a society, a definition 
which must be accepted by the people and which must be transmitted to the 
younger generation by means of the socialization process. Here, the imme-
diate deterrent effect of penal legislation and its enforcement is less impor-
tant than the indirect influence exerted on the population by a life-long 
socialization process, a process likewise oriented to penal law standards. 
Empirical criminological research has shown that the immediate deterrent 
effect of penal legislation and its enforcement cannot be rated as high as 
was originally assumed. 10 As a general rule successful citizens can easily 
be deterred because they have too much to lose and tend to be bound by 
their success to the social system in which they live. On the other hand, 
offenders are usually unsuccessful in their socially conform careers and 
therefore difficult to deter, since they have lost all hope and believe that by 
committing criminal offences they can only gain. 

An individual's personality is the result of a process of social learning - a 
mental process of active, cognitive integration of past experiences. How 
parents and other important identification figures react to norm violations is 
crucial for the development of a sense of justice in the psyche of children 
and adolescents. Child-rearing that is characterized primarily by the use of 
punishment and power, and that employs harsh and frequent corporal 
punishment, produces at best a superficial, outward willingness to conform 
to the norms; it can also lead to aggressive modes of behaviour towards 
weaker persons. "Laissez-faire" methods of child rearing do not generate 
any sense of justice at all. For the development of an independent, internally 
controlled sense of justice the presence of an actively law-abiding model is 
important since it does not develop according to professed abstract norms 

10 Andenaes, J. (1974). Punishment and deterrence. Ann Arbor; Zimring, F.E., 
& Hawkins, G. (1973). Deterrence. Chikago, London; Gibbs, J.P. (1975). 
Crime, punishment, and deterrence. New York, Oxford, Amsterdam; Blum-
stein, A., Cohen, J., & Nagin, D. (1978) (Eds.), Deterrence and incapacita-
tion: Estimating the effects of criminal sanctions on crime rates. Washington 
D.C. 
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and rules. Parents or teachers who have established a relationship with their 
children or pupils on the basis of emotional warmth and acceptance should 
not fall back on their superiority and authority if a conflict arises. Instead 
of providing prefabricated conflict solutions, they ought to discuss seriously 
and sincerely with their children or pupils on an intellectual and emotional 
level. This requires teachers and parents to observe the following three 
points: 

• Firstly, they must make clear to their children or pupils why it is 
neccesary to observe the norm that has been violated. 

• Furthermore, they must point out to their children or pupils the extent 
of suffering and anguish experienced by the injured party, i.e. by the 
victim, as a result of the norm violation. 

• Finally, parents and teachers must themselves observe those generally 
binding norms, and show their children or pupils that they can conduct 
and resolve their own conflicts among themselves openly and peace-
fully. 

Individuals also learn open and peaceful conflict resolution by observing 
the behaviour of others. The social climate of those involved must be 
characterized by a mutual respect for each other. Undoubtedly, parents can 
also learn from their children's behaviour. 

4. Formal and Informal Crime Control 

A criminal offence does not come out of the blue, even if this sometimes 
appears to be the case. It is the product of centuries of cultural, as well as 
decades of interpersonal learning and interaction processes in which it is 
embedded. Therefore, whoever wishes to prevent juvenile delinquency and 
adult crime in future societies has to start in the family and at school. The 
family setting in which the socio-cultural birth of the individual takes place 
initiates the development of a socially conform or of a criminal career. As 
the modem family is marked by an increasing degree of loss of function, 
and many children do not receive adequate supervision and an appropriate 
upbringing within the family, schools must assume a greater role in teaching 
children peaceful modes of conflict resolution. In this case the only appro-
priate educational approach is one which provides the reasons for the 
existence of norms and sheds light on the victims' suffering. Such an 
educational approach requires intellectual and emotional discussions with 
the pupils, supervised by teachers with strong personalites and conducted in 
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much smaller classes than presently exist. Due to the increasing degree of 
family disfunctionality, the school is forced to assume the task of teaching 
familial psycho- and sociodynamics, and, above all, familial child-rearing 
practices. 

Comparative criminological studies11 have made clear the great impor-
tance of the informal social control exercised by families, schools, neigh-
bours, professional and recreational groups in the prevention and control of 
crime. The ten nations with the lowest crime rate in the world, although 
including countries with distinctly different economic and social structures 
such as Japan, Switzerland, or Saudi Arabia, show three common charac-
teristics: 

• Community consciousness and the citizens' willingness to accept 
responsibility facilitate the peaceful regulation of conflicts in the 
community. Mutually accepted regulation of conflicts in tum produces 
value agreement and social cohesion. 

• The decay of communities and the deterioration of social relationships 
are minimal. Youth subcultures and socially disorganized areas, for 
example in industrialized urban areas, have not developed. Social 
relationships within social groups and between social groups are more 
or less undamaged. 

• The criminal justice system is well integrated into the community. The 
community is involved in defining and solving crime, and in charging, 
sentencing and punishing offenders. The community supports its crim-
inal justice system; the criminal justice system seeks to be integrated 
into its community. 

Many people assist the criminal justice system in an honorary capacity, 
for example as voluntary probation officers or as visitors in correctional 
institutions. Police officers live in the neighbourhood where they work, and 
try to be in touch with the citizens. By setting up police information and 
counselling bureaux in schools attempts are made to develop a trust rela-
tionship between the pupils and police officers. 

11 Clinard, M.B. (1978). Cities with little crime. Cambridge, London, New 
York, Melbourne.; Adler, F. (1983). Nations not obsessed with crime. Little-
ton, Colorado. 
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5. Restitution as a Creative Social and Individual Achieve-
ment 

Offender-oriented treatment in correctional institutions is increasingly 
losing the support of the general public. There can be no return to the 
ineffective and inhumane dungeons, no matter how hard "moral entrepre-
neurs" (Howard S. Baker) try to persuade people of their value. Such a 
regression would be a step backwards in social development and untenable 
in the long term. Rather, the entire criminal justice system must be adapted 
to the concept of restitution, which extends the offender-oriented treatment 
approach to encompass victims and society. Restitution must be seen as an 
interactional process between offender, victim and society which resolves 
criminal conflicts and creates harmony and peace between the parties 
involved. This does not simply involve a monetary payment and a few 
perfunctory apologetic remarks. Restitution is a creative process, a personal 
and social achievement, requiring a considerable psychical and social effort 
on the part of the offender towards confession and remorse and towards 
assuming responsibility for his offence to society and his victim. From this 
process - if it reaches a successful conclusion - the offender, the victim and 
society will emerge changed and matured as a result. The offender repents 
his action by facing up to its harmful consequences and by being forgiven 
by his victim; he is absolved without personal humiliation. He loses his 
criminal stigma and can take again his place in society as a member enjoying 
equal status. The victim receives - as far as possible - restitution. Having 
successfully made the personal effort of forgiveness he is able to overcome 
the psychical and social damages suffered as a result of the offence. His 
willingness to forgive the offender needs to be aroused. As a rule, the victim 
does not insist on revenge. It is, however, of vital importance to him that 
the court acknowledges his injury and the damage incurred and that the 
offender assumes reponsibility for his deed instead of resorting to ration-
alizations and excuses. The use of restitution, the solution of the criminal 
conflict and the reconciliation process involving the offender, the victim, 
and society create a sense of justice in society, something far more important 
for crime control than deterring the population in general with penal legisla-
tion and enforcement. Restitution calls for an alteration in the aims of the 
criminal justice system in its entirety. The police, district attorneys and 
courts no longer solely concentrate their activities around the offender. 
Probation officers and correctional staff no longer just help and give gui-
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dance to offenders in their charge but also have to assume the role of 
mediator between offender, victim, and society. The concept of restitution 
thus demands not only an increased effort on the part of the offender, but 
also of the victim and of society, especially with regard to their social control 
function. 

The victimological concept was just the first step in the right direction. 
It has led to the establishment of the fact that victims of crime are trauma-
tized by the offence itself as well as by the reaction to their victimization; 
also, that they are therefore in need of help and support during the process 
of reaction to their victimization, and that their mental, social and physical 
injuries have to be treated. This concept is beginning to gain public recog-
nition. The offender-victim reconciliation involving formal social control 
institutions is another important step towards an effective model of crime 
control. A crime victim does, by no means, wish to hinder the social 
rehabilitation of an offender. In fact, he can play a considerable part in the 
offender's rehabilitation and wants to do so. By being assigned a more active 
and positive role in the reaction to crime the victim can avoid, to some 
extent, becoming the object of further harm or being victimized again during 
and by this process. The principle of restitution is one to which offenders, 
victims and society can give their approval as it benefits all parties involved. 
In our German judicial system, however, legislation is unsatisfactory with 
regard to the possible use of restitution as a condition attached to the 
granting of probation and as a potential method of victim compensation 
within the criminal procedure. With the enactment of the first Victim 
Protection Act (Opferschutzgesetz) in 1986, 12 the federal legislator made 
an effort to activate and promote victim compensation in criminal procedure, 
an effort, though, which was inadequate and will not achieve the desired 
effect. Rather, restitution must be promoted to constitute an independent 
penal sanction, as was acknowled~ed by the U.S. legislation in the 1982 
Victim and Witness Protection Act. 3 If a federal court in the United States 
does not make use of the opportunity of utilizing a reparatory sanction, the 
reason for its decision not to do so must be stated in the written judgement. 
Both the General Assembly of the United Nations 14 an d the Council of 

12 Bundesgesetzblatt I, pp. 2496-2500. 
13 Victim and Witness Protection Act; Public Law 97-291 of 12. October 1982 

(97. Congress). 
14 United Nations, General Assembly, Resolution of 29 November 1985, Docu-

ment A/Res/40/34 (96th General Assembly). 
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Ministers of the Council ofEurope15 have fundamentally acknowledged the 
importance of restitution as a concern of criminal justice. Nevertheless, the 
crucial importance of restitution still remains to be fully appreciated by 
political institutions, society and also by the criminal justice system. First 
experiments employing restitution as a sanction in its own right in juvenile 
court proceedin¥ in the United States have, as a result, led to a decline of 
recidivism rates. 6 

6. The Social Reintegration Model 

Penal law constitutes only one aspect of social control. Criminal proceed-
ings create a distance between those involved; a trial can have stigmatizing 
side effects for an offender if it is utilized too early. All the same, the 
criminal procedure retains its importance for constitutional reasons. It must, 
however, be closely connected with the informal social control exercised by 
social groups. That is why the social reintegration model is receiving such 
worldwide attention in criminal policy debates. This model attributes great 
importance to the "treatment of the offender at liberty", to his treatment in, 
by, and with the community, and to improving the quality of community 
interaction: The offender is encouraged to develop bonds with his family, 
with his neighbourhood and with his occupational and recreational groups. 
This is meant to involve community in the treatment process on a large 
scale. The people in the offender's immediate social sphere are to be kept 
aware of the problems concerning delinquency and crime. The social 
reintegration model supports "diversion" (circumvention of the criminal 
justice system), because, the more delinquents and criminals are entangled 
in the net of the criminal justice system, the more their delinquency and 
criminality will strengthen. "Diversion" involves the following responses of 
formal social control agencies (e.g. the police, the courts and correctional 
institutions): 

• Delinquents and criminals are referred to informal social control, e.g. 
youth services run by honorary assistants working outside the criminal 
justice system. 

15 Council of Europe (1985). The position of the victim in the framework of 
criminal law and procedure. Strasbourg. 

16 Schneider, AL. (1986). Restitution and recidivism rates of juvenile of-
fenders: Results from four experimental studies. Criminology, 24, 533-552. 
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• Delinquents and criminals are subjected to less harsh official or 
semi-official sanctions within the criminal justice system, e.g. to 
correctional forms based upon the community. 

7. Mediation and Arbitration Procedures 

These procedures, first proposed by the Canadian Law Reform Commis-
sion17 as a pre-trial diversionary measure preceding the formal proceedings, 
involve the offender and the victim meeting face to face and attempting to 
resolve their conflict between themselves in an informal procedure under 
the supervision and mediation of a judge and with the assistance of the 
public prosecutor, the defence lawyer and, in certain cases, an expert. This 
procedure can only be made use of if there is no doubt as to the guilt of the 
offender and if all parties involved have given their consent to it. This 
mediation and arbitration procedure, which concludes with a judgement 
which is binding for all parties, has been recommended as it strengthens the 
informal control by allowing the parties concerned to practise resolving 
conflicts between themselves with the help of the criminal justice system. 
The aim of such a procedure is, on the one hand, to settle the terms of 
restitution between the offender and the victim and to reach a binding 
agreement for all concerned; this, for example, has been proposed to resolve 
criminal conflicts between persons in close social proximity such as cases 
of abuse of wives and children. On the other hand, such a procedure also 
attempts to control the criminal conflict in the future by organizing social 
workers to monitor and look after the family, so that a formal conviction of 
the offender to a term of imprisonment can be avoided - a sanction that is 
hardly of any use to either the family or the victim, and which can even 
lead to further damage. The mediation and arbitration procedure can also be 
recommended for resolving criminal conflicts within the scope of petty, 
environmental and economic crime. When the mediation and arbitration 
procedure is successful the formal proceedings can be suspended. 

17 Law Reform Commission of Canada (1975). Diversion. Ottawa. 
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8. Restitution in the Community 

Occasionally, an offender is released on probation under the condition 
that he will make reparation. However, this option is not used sufficiently 
in either the juvenile or the adult criminal procedure. Furthermore, the 
reparation of material damages usually is the only matter of any concern. 
Where immaterial damages are concerned, a simple apology is usually 
considered as sufficient. This criminal law practice is inadequate. Victim 
surveys have shown that even in case of property offences, such as burglary 
or fraud, the crime victim suffers substantial immaterial damages, 
manifested in a fear of crime and a mistrust of the criminal justice system. 
For that reason treatment experiments, e.g. in Canada, 18 with offender-vic-
tim reconciliation projects are successfully carried out: Juvenile burglars on 
probation meet their victims under the supervision of probation officers 
acting as mediators with a great deal of sensitivity and psychological skill. 
By bringing the offender and the victim together, not just once but for a 
series of meetings, the offender comes to realize the full extent of the social, 
material and psychical damage caused by him. His victim is no longer an 
abstract person fading from his memory. He cannot rationalize his act any 
longer nor repress it. By getting to know his offender the victim "humanizes" 
his image of him. The juvenile offender is no longer an abstract "monster" 
for the victim, but a young individual with problems shared by many other 
young people. Rather than being excused, the offender must be prepared to 
take full responsibility for his offence and to compensate the material 
damages he inflicted. 

9. Restitution in Correctional Institutions 

The German Code of Corrections enacted in 1976 excludes the victim 
perspective almost completely. The belief was that the prisoner's socializa-
tion deficits can be remedied by subjecting them to offender oriented 
treatment. This was obviously done without realizing that the development 

18 Yantzi, M.D. (1985). Das Tater-Opfer-Aussohnungsprojekt in Kitchener (On-
tario), Kanada. In: H. Janssen & H.-J. Kerner (Eds.), Verbrechensopfer, 
Sozialarbeit und Justiz (pp. 329-343). 
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of a sense of justice on the part of the offender and the general population 
depends on the prisoner coming to terms with his crime intellectually and 
emotionally. It was even assumed, and it still is, that restitution for damage 
inflicted on the victim, would subject the offender to excessive stress and 
interfere with his rehabilitation, if not annullate these efforts. Interviews 
with prisoners both in Germany and abroad have repeatedly shown that 
prisoners know next to nothing about their victims and that they considered 
their crimes as expiated after their term of imprisonment. What memory of 
the crime they had, had faded during that time. They viewed any such 
recollections as an undesirable mental burden. Material and immaterial 
restitution was, and still is, considered to be a "double punishment". Those 
holding this point of view, including some members of the correctional staff, 
fail to comprehend that, however necessary the offender-oriented treatment 
may be, it alone is not sufficient to rehabilitate offenders. Acceptance of the 
fact that it is only offenders who are offered support within the correctional 
institution system will diminish in the general public. The aims of penal 
sanctions should therefore be defined anew as follows: 

• The prisoner in a correctional institution should in no way be subjected 
to personal degradation under the guise of "culpability compensation" 
or "penitence", as he will only internalize such degradations; this in 
tum will weaken his already poor self-esteem and lead to the reinforce-
ment of the criminal image he holds of himself. This merely results 
in the prisoner waiting to be released so that he can inflict further 
damage on society; his main ambition is reduced to only avoiding 
further arrests and convictions. 

• The prisoner must be made to understand that although his criminal 
behaviour cannot be accepted socially, still he is not regarded as an 
inferior person and that he is expected in future to be able and prepared 
to realize normatively correct behaviour. Consequently, he must be 
encouraged and enabled to engage in socially adequate behaviour. His 
social status must be improved, his self-esteem strengthened and his 
role potential and inventary expanded. Not only must he be famili-
arized with normatively conforming behaviour patterns but also with 
normatively acceptable attitudes and roles. 

• As far as the construction of a self-articulating sense of justice is 
concerned, such treatment can only be successful if the reasons for the 
necessity of abiding by the norms are made clear to the prisoner and 
if he makes an effort to consider his offence and the victimization of 
his victim honestly and self-critically. Acknowledging that by com-
mitting his offence he has inflicted harm on his victim, the prisoner 
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learns to cognitively process and emotionally digest the offender-vic-
tim conflict. His personal responsibility is not "stolen" from him.19 

Rather, he faces up to his social obligations, thus relieving himself of 
his guilt. The prisoner's sensitization to the damages he has inflicted 
on the victim must not, however, be misinterpreted as a return to a 
retaliatory form of penal sanctioning. The former has nothing in 
common with repetitive, personally degrading accusations of guilt 
directed at an inmate. Rather, it constitutes a necessary expansion, 
advancement and supplementation of the concept of treatment. 

Adapting the corrections system to a democratic mode of treatment, 
which is binding on our democratic society as a whole, places exceptional 
psychological and social demands on all persons concerned, i.e. offenders, 
victims, society, and, last but not least, the correctional staff. Even though 
the respective efforts will not always be crowned with success, these aims 
must be persistently and uncompromisingly pursued none the less. Based 
on the obligation of corrections to motivate the prisoner, the aim of treatment 
is to convert the prisoner's attitude from one of reluctance to one of 
willingness regarding victim restitution. Possible meetings between of-
fenders and victims must be planned as carefully and meticulously as 
possible. The victim's special situation, namely his emotional stress, must 
be taken into account. A face-to-face encounter between the victim and the 
offender is a highly delicate emotional experience for both. Extreme care 
must be exercised in this situation. The open correctional institution Saxer-
riet-Salez in Switzerland has been running an offender-victim restitution 
program for years.20 Not always necessary, however, for successful of-
fender-victim restitution are face-to-face encounters between both parties. 
In order for prisoners to be able to affect material reparation, the long-term 
aim must be to pay them adequate wages for their work, allowing them to 
organize their debts and make restitution payments in full. Moreover, not 
always is full material restitution absolutely indispensable. Often the vic-
tim's only concern is that the prisoner demonstrates his good will. The 
immaterial reconciliation between offender and victim is more important 
and at the same time more difficult. Not every crime victim is prepared to 
engage in discussions or is capable of talking to the offender. In this case 
symbolic restitution in form of symbolic reconciliation is acceptable and can 

19 Christie, N. (1977). Conflicts as property. British Journal of Criminology, 
17, 1-15. 

20 Brenzikofer, P. (1982). Bemiihungen um Opfer von Verbrechen in der 
Schweiz. In: H.J. Schneider (Ed.), Das Verbrechensopfer in der Strafrecht-
spflege (pp. 367-373). Berlin, New York. 



378 Hans Joachim Schneider 

be achieved, for example, by having prisoners not meet their own victims, 
but by letting them become acquainted with crime and its consequences 
from the angle of victims in prisoner discussion groups attended by crime 
victims willing to converse. By engaging in victim-oriented role plays within 
the framework of social training, offenders could also develop a lasting 
sensitivity for the concerns of crime victims. A victim-oriented correctional 
system is not just any variant of the penal approach, it is a crucial progress 
in the treatment concept, which must be tested with care and imagination in 
correctional institutions. This progress in the treatment concept will be 
instrumental in promoting the acceptance of the penal system in the general 
public. 

10. Community Involvement in Corrections 

The public image of corrections in Western Europe and North America 
does not correspond to prison reality. In no way does it do justice to the 
efforts of political authorities towards improving the correctional system, 
nor does it take into account the positive results achieved in these institutions 
every day. Prisons are constantly referred to as the "slammer", "joint" or 
"can" in a pejorative manner and claims are made that they are too lenient 
and comfortable on the one hand and too antiquated and conservative on 
the other. Those few prisoners who use their weekend leave to escape and 
to commit other spectacular crimes make the headlines, thereby determining 
to a large extent the public image of the penal system as "penal hotels". 
Western European and North American governments, the correctional sy-
stems themselves and even criminologists have, for many years, foregone 
on the opportunity of providing the public directly with precise information 
about the real causes of crime and the reality of the correctional system, and 
of gaining public support for their style of corrections. The only industrial-
ized nation comparable with Germany in terms of its economic and social 
structure, but with considerably less crime, is Japan, where crime control is 
not only left in the hands of specialists and experts (the criminal justice 
system) but is also accepted as a community task. The Japanese are much 
better informed about their correctional system and they take a more active 
part in their criminal justice system. This means that within the Japanese 
correctional system there are honorary prison visitors who have voluntarily 
assumed an important control function. Rather than seeing prisoners as 
"victims of society", and thereby hindering their socialization they appre-
ciate the fact that during an inmate's term of imprisonment he is unable to 
create his own circle of socially conforming friends outside the institution. 
Therefore, they form a network of social contacts on his behalf so that after 
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his release these people will be in a position to support him and help him 
acquire normatively acceptable behaviour. Honorary assistants fulfill an 
important task in the correctional system. Accordingly, their work warrants 
our full support. Publicity must aim at attracting honorary assistants for the 
correctional system, because they bolster a community's faith in this system. 

11. Corrections as a Continuing Process of Development 

The education and training of our population in the Federal Republic of 
Germany is a matter of central importance for our society, as our high 
standard of living and our high quality of life depend on this high standard 
of education and training. For this reason, not only the education and 
training of prisoners, but also that of the correctional staff must be fostered 
constantly. The prison situation is an educational and training process for 
the staff as well as for the inmates. The training of correctional staff must 
not be considered as an isolated phenomenon separated from the daily 
routine of the correctional institution. If a medium-grade civil servant, for 
example, after absolving his training in a correctional academy cannot apply 
this in the correctional institution he comes to work in because the practice 
in this institution follows the principle that "we do everything the way we 
used to", then his training was a waste of time and the correction process 
will not develop further. The opportunity of prospective smaller prison 
populations in the Federal Republic must, therefore, be used to constantly 
improve the training of all correctional staff. The educational style which is 
obliging for a democratic society, requires the correctional staff to be 
constantly in physical and intellectual rapport with the prisoners, so that they 
learn how to resolve conflicts peacefully and develop an internally moti-
vated sense of justice. Such intensive contact requires extreme mental 
energy, which has to be recharged by having further interpersonal contact. 
Therefore, prison staff require not only constant and careful training and 
education but also interpersonal contact, otherwise they will suffer from 
psychical exhaustion. Especially medium-grade correctional personnel 
should act as "role models" for prisoners by being actively involved in their 
adult education. Therefore they will have to decide straight after school that 
they wish to work as adult trainers in prisons. For this sort of work one has 
to be highly motivated, and many young people have just the commitment 
needed for this profession. Following thorough training at tertiary level they 
should be given the chance to engage in educational work. 
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12. The Correctional Institution as a Modern Service 
Organization 

Only the best suited and most professionally trained persons in our society 
are capable of assuming the highly demanding task of educating adult 
felons. Adult education in correctional institutions is a service requiring the 
highest qualifications and a desire to engage in personal contact. The 
correctional system must employ the latest research findings from the fields 
of organizational psychology and sociology. Prison staff and inmates must 
be able to identify with the goals of the penal system. Only when the staff 
themselves are motivated and interested they can motivate and interest the 
prisoners. In order to prevent the formation of a prison subculture with 
criminal value notions and behaviour patterns, and to prevent prisonization, 
i.e. prisoners adopting these norms and patterns, an organizational atmos-
phere must be created in which creativity, initiative and originality at the 
place of work can develop. All those involved must be sufficiently informed 
about events and decisions within the organization. Prison staff and pris-
oners must see their own tasks and those of the others as being constructive 
and useful. A good working environment depends on communal decision-
making and the feeling that problems can be solved, that one can achieve 
something valuable through one's work and that one is respected. A satisfied 
worker is proud of what he has achieved. Prison staff and inmates must not 
feel helpless and isolated. To reach the aim of correctional institutions must 
be a challenge for them, and by accepting this challenge they can develop 
and mature personally. The feeling of being productive and of making 
progress must be awakened and promoted in the prison staff and inmates, 
so that they achieve the aims of corrections and can successfully resolve 
arising conflicts. Rehabilitation can be enhanced considerably by humaniz-
ing the organizational processes and by encouraging people to develop 
self-initiative. An organizational environment in which individual talents 
and, at the same time, a network of social relationships can develop will 
contribute significantly to dissolving the negative public image of cor-
rectional institutions and to making job prospects in penal institutions more 
attractive for potential junior staff. 
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1. Introduction 

The research which is reported in the following, is part of a project 
relating to research of the administration of justice carried out by the Max 
Planck Institute for Foreign and International Criminal Law in Freiburg in 
1989. It is concerned with the implementation and evaluation of the potential 
use of compensation in prevailing German criminal and criminal procedural 
law. It is linked to some extent to questions which arise from the awareness 
of problems which are relevant to victim interests and which have become 
more focussed upon in the past years. 

When we raise the question of compensation within the existing system 
of penalties, we realize that we are not dealing exclusively with "interest in 
and claims for legal redress" and even less so with "settlement" of primary 
conflicts between offender and victim. Criminal procedure is in fact not 
intended for the latter purpose in any event.1 Compensation within the 
criminal proceedings pursues the goal of a kind of mediation between 
offender and victim within the criminal law system of legal responses, and 
raises the question in view of endeavours towards reform of this option 
being a quasi penal, independent or dependent response. Seen in this way, 
restorative criminal politics opens up a far-reaching perspective of legal 
redress which extends beyond thoughts of civil law compensation, and 
which naturally includes the financial replacement of losses suffered by the 
crime. This at the same time allows enough room for a form of reconciliation 
and settlement of interests. To this extent, compensation for damages raises 
the question of further development of judicial criminal law considerations 
and also a new direction for criminal law. Such an understanding and 
understood role for compensation for damages within current criminal and 
criminal procedural law is far from realization. Before far reaching reform 
concepts can actually be set in motion, the requirements, roles and meaning 
of compensation for damages within the existing system of legal responses, 
must be more closely examined and brought to light. 

The aim of the research was to clarify empirically, what status compen-
sation has within the framework of the present system of penalties, and 
where the main problems of application of the corresponding forms of 

l Weigend 1989, p. 218. 
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compensation arise. It is important to take account of the fact that the 
sufficiently well-known but minor role of the injured party within the 
criminal procedure has just as little significance as compensation has within 
the criminal prosecution system. This applies both to the standardization of 
forms of compensation and the application of these methods by those 
administering criminal justice. 

Consideration of the victim's interests in the use of compensation formed 
the focal point: Investigation and identification of the victim's needs and 
assertion of those needs within the system of penal social control, was the 
second most central question. 

The research was so set out, that the needs of the victim in the criminal 
proceedings stood at the forefront. The special criminal legal perspective of 
the offender was not however ignored. 

The following areas were investigated individually, in the research into 
the judiciary: 

• Implementation and evaluation of conditions of compensation im-
posed; 

• significance and status of compensation within the criminal law sys-
tem of responses; 

• reasons for conditions imposing compensation; 

• influence of judicial decision-making with regard to compensation; 

Within the area of victim research, the following issues were of interest: 

• Investigation, identification and characterization of the needs of vic-
tims; 

• aspects of secondary victimization; 

• significance and existence of desire for punishment; 

• investigation into motivation with regard to factors influencing 
willingness to mediate (for instance degree of victimization, existence 
of victim-offender-relationship). 

Increasing consideration of the interests of the victim which is emerging 
in academic debate, is expressed in the many forms of reform proposals in 
support of compensation and to some extent offender-victim-mediation.2 

The need for further research into these areas arises from the diverse range 
of ideas regarding new endeavours in crime policy. The motives for these 
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approaches are varied both in national and international discussion. It is not 
always the pressing victim-related concepts which are contained within the 
proposals. Protection for the victim of crime was not the authoritative factor 
initially.3 For many, the creation of an area within which the victim and 
offender could react, was the focal point of academic discussion. Against 
this, the protagonists who preached the failure of the rehabilitation concept, 
advocated the victim's "right to redress" as the end of "offender-orientated 
developments" within the criminal law.4 In fact, hidden behind the demand 
for more victim protection and the call for "law and order" from time to 
time, was a demand for more severe punishment of the offender.5 The 
statements of female lawyers can be suggested as one example.6 At any rate, 
the common aim is to end the role of the victim which until now has been 
a minor one, in relation to finding a solution to potential conflicts. The 
various approaches arising, which seek to reach a solution to the problem, 
stem entirely from antagonistic legal political concepts: victim friendly 
demands geared towards the victim's "interest in seeking legal redress", on 
the one hand and a solution which seeks to balance the interests of the 
primary conflicts which form the basis of the crime, by abolitionistic 
strategies7 on the other hand, illustrating perhaps new conflicts of opinion 
most clearly. 

The following research does not suggest an ideologically formulated set 
of ideas. By endeavouring to examine the requirements for reconciliation 
within the criminal proceedings, it adapts to the characteristics of criminal 
judicial conflict processing, without starting out with "wishful thinking" in 
other directions. 

2. Information on the State of Research 

An overall view of the research, shows that it is concerned with empirical 
questions and also with compensation as an instrument of penal social 
control.8 The principal characteristic of most research can be found pri-

2 Kaiser 1988, p. 993. 
3 Muller 1982, p. 2. 
4 See Seebode 1986, p. 179. 
5 See summary by van Dijk 1985, pp. 4 et seq. 
6 For many, Selig 1988, p. 498. 
7 Christie. 1977, p. 7. 
8 Frehsee 1987. 
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marily in the areas of research into motives for reporting crimes, attitudes 
towards punishment, interests in reaching a settlement, and the effectiveness 
of informal conflict regulation. 

The most important of past results can be summarized as follows: 

Interests in achieving civil law settlement ( compensation) and likewise 
the desire for help effected by criminal prosecution are the predominant 
motives for reporting crime (Rosellen 1983, p. 811; Hanak 1982, pp._125 et 
seq.). 

The Bielefeld study by VoJJ is concerned with the willingness of victims 
to participate in possible informal settlement of conflict. Around half of the 
victims questioned declared that they were ready to participate in mediation 
involving the victim, where dealing with incidents in which damage was 
caused by an anonymous offender and their consequences were given 
priority rather than the settlement of interpersonal primary conflicts. Accord-
ing to this research, around 30% of those questioned were interested in 
punitive measures, which they sought to satisfy by means of reporting the 
crime.9 The research by Sessar points to a high acceptance of forms of 
mediation, and a retreat of interests in obtaining punishment held by the 
population.10 

For a long time, empirical research focussed to a lesser extent upon the 
area of compensation and criminal justice. The work of Frehsee (file 
analysis) was set around the examination of qualitative operational and 
formative conditions of compensation imposed by the courts, whereby the 
justification for and legitimization of the imposition of these conditions were 
considered first and foremost. Compensation cases are accordingly not 
simply categorised as being equally suitable.11 Cases involving compensa-
tion often concern juvenile offenders. The question therefore of the partic-
ular earnings of the juvenile offender is of P.rimary importance in the 
imposition of the main conditions by the courts.12 The work carried out by 
Knoll (1978) also deals with the problem of compensation and the juvenile 
offender. Interviews (admittedly only 10) which were carried out, estab-
lished that there was a tendency for overlapping civil law compensation 
claims3 to lead to a restraint in the imposition of the appropriate condi-
tions.1 

9 Vofl 1989, pp. 44 et seq. 
10 Sessar 1985, p. 1155. 
11 Frehsee 1987, p. 320. 
12 Frehsee 1987, p. 319. 
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Within the framework of Sessar's research (1989), questions of compen-
sation and informal settlement of conflict, were put to members of the 
criminal justice system. Those questioned expressed themselves to be some-
what reserved towards these proqosals and were more frequently inclined 
towards penalties being imposed. 4 

Conclusions: In the area of victim research, we are faced with an 
enormous amount of material in which there is nevertheless a number of 
gaps which should be closed. Most victim research work has been aimed at 
answering the question as to whether and at what stage injured parties are 
prepared to take part in the informal resolution of primary and secondary 
conflicts, and therefore consider a solution which is outwith the criminal 
procedure itself. It is still open to the question as to with what expectations 
the victims who are confronted with the criminal proceedings, enter this 
proceedings, and also what expectations they have regarding compensation. 
There is no "informal settlement of conflict" for most victims. Their hopes 
and expectations regarding their own interests must however be examined. 

The area of research on the administration of justice can be said to be 
unresearched to some extent. This also applies to both the role and signifi-
cance and compensation within the system of criminal law penalties and 
also to the reasons for the reserved application of compensation. 

3. Methods 

3.1 Theoretical Presumptions 

3.1.1 Research on the Administration of Justice 

According to the doctrine of the state right to punishment, the state is 
obliged to enforce the appropriate legal consequences and rules in order to 
protect the rights of individuals and the public in general against the threat 
of criminal law in justice in proceedings which are judicially controlled. The 
criminal process as a specific form of resolution of conflict by third party 
intervention may perhaps supply the basis of the decision in this respect. 
Those participating in the proceedings themselves have specially allocated 
and fixed positions, which allow very little scope for movement for the 

13 Knoll 1978, p. 166. 
14 Sessar 1989, p. 53. 
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particular person holding the position at any one time. The structure of the 
proceedings however allocates a position to the judge the conceptualization 
of which is characterized by the principle of the search for the substantive 
truth.15 His procedural law powers are not however an arbitrary matter and 
are determined by the rules and regulations which relate to the procedure. 
These norms however create an asymmetry in relation to the judge which 
must not be overlooked. Effecting the State right to punishment with the aid 
of proceedings which are focussed upon the judge as the central point, 
allows little room for rules aimed at settling conflicts which may conflict 
with this system. Balancing the victims' interests and proper regard to these 
interests is of course also important within the context of achieving the 
creation and maintenance of law and order. Assertion of these interests is 
however limited to the structure of the proceedings, the position of those 
participating and the dominance of the judges's position. This suggests 
therefore the following proposition: The level of recompense achieved by 
individual settlement and compensation, by the assertion of a criminal law 
claim, is overshadowed within the criminal procedural form of resolution of 
conflict, in favour of the level of penalty aimed at satisfying the demands 
of the general public. 

The dominance of the judge within the peculiar institutional structure of 
the proceedings, is directly attributable to the particular personality of the 
judge. The more the person administering justice works towards removing 
factors which hinder communication, the more the proceedings become 
human-related. This contributes not merely to the fact that those participat-
ing may feel more open to "the judiciary" and "the law", but also that the 
proceedings themselves create a medium for settlement and dispute with the 
opponent. If the judge's behaviour therefore allows more participation by 
the parties concerned, this would allow more room for expression of the 
desires, interests and expectations relating to the particular situation. The 
artificial but not original division of punishment and compensation is 
therefore broken down to a level which can be socially communicated and 
not merely understood within a formal court environment. This leads to the 
following proposition: The participation of parties involved, namely asser-
tion of the interests of the victim, is attributed more meaningful status by 
criminal lawyers, by encouraging more communication within the court 
procedure. 

This should be seen as a practical problem of implementation or operation 
of the special compensation rules, and should not be seen as hindering the 

15 Wassermann 1988, Einl. II, Rdnr.1. 
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concrete use of such provisions. Such problems of implementation cannot 
naturally be concealed in their entirety. The acceptance of compensation 
provisions and their use, does not depend merely on attitudes, but rather 
upon their feasability in individual cases. It can be formulated as follows: 
The implementation of compensation provisions is dependent not only on 
the acceptance of the concept by criminal lawyers, but also upon more 
detailed, definable considerations of practicality of the rules. 

The following basic assumption can be formulated from the considera-
tions already set forth: It is supposed that the grounds behind the feasibility 
(supervision and control of orders given, work load, civil legal investigation 
of facts) in preference to the legal political concept of compensation within 
the criminal procedure, results in a reserved attitude on the part of judges 
and prosecutors towards the various forms of compensation. 

3.1.2 Victim Study 

Due to the varied influences, for instance of victimization upon pro-
cessing of the offence acts of compensation and their results, theoretical 
grounds justifying assessment of victim-offender-reconciliation and com-
pensation as a success, cannot be derived from an implementation theory 
which has merely been summarily derived itself. It would be wrong to add 
existing findings for instance from victim research to this and to seek to 
draw theoretical conclusions from this.16 This also applies to the knowledge 
obtained from the victim research set out. The practical translation of these 
results, is effected therefore by means of a so-called filter selection concept, 
where descriptive data is recorded, and explanations tried and tested.17 

3.2 Data Collection 

3.2.1 Research on Administration of Justice 

A survey was carried out of judges and prosecutors. Predominantly 
standardized questionnaires were devised for this. The aim of the research 
was both to question the facts - namely the practice of compensation - and 
also opinions - for instance the assessment of the effects of reserve in the 
use of such provisions. Accordingly, the questionnaire contained both ques-
tions as to fact and opinion. 

16 Albrecht 1990, p. 72. 
17 Blankenburg 1975, pp. 19, 20. 
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In order to achieve uniformity of answers and therefore to be able to 
obtain comparability in these answers, and to ensure to some extent that the 
answers were reliable, only well-defined questions were used. The survey 
was carried out as a universal inquiry in the area of the higher regional court 
(Oberlandesgericht) in Karlsruhe. The number of judges, both female and 
male, and likewise prosecutors practising in the area of criminal cases within 
the district of the Karlsruhe higher regional court at the time of the inves-
tigation, amounted in total to 460. The judges practising at the higher 
regional court in Karlsruhe and likewise the prosecutors belonging to the 
chief public prosecutor in Karlsruhe are not included within this figure. 192 
questionnaires were sent out, of which 185 were completed. This accords 
with a return rate of 40%. 

The questionnaires were sent out by mail at the beginning of October 
1989 and at the end of November, further notices were sent out, in which 
the criminal lawyers were asked to cooperate once again. Questionnaires 
were returned up until the tum of the year. 

3.2.2 Victim Research 
A total of 42 court proceedings involving individual parties who had been 

injured or suffered loss or damage, were attended during a period of four 
weeks in 1989. The proceedings were observed and followed closely with 
the help of a questionnaire which had already been prepared in advance. 
This observation was carried out by co-workers who had been well-trained 
by psychologists and sociologists before. At the end of observing the 
procedure the injured parties were asked as to whether they would be 
prepared to take part in an interview. The interviews were carried out by 
those who had watched the court proceedings and who had already had 
experience of this. 35 of the 42 parties questioned, indicated that they were 
prepared to take part in an interview, and this accords with a rate of 
participation of 83%. 

It must be noted, that the victim research has an explorative function. The 
fact that such a combination, namely "observation of proceedings" and an 
interview had not been carried out before in respect of this complex theme, 
means that the first impressions and assessment from practice itself, is 
important. 
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4. Results of Research 

4.1 Judge and Prosecutor Survey 

4.1.1 The Range of Judicial Attitudes towards Compensation 

We are concerned in the first instance, with the basic question as to the 
meaning and role of compensation within the entire structure of the criminal 
law system of responses. 

72% of those questioned, answered negatively to the statement that 
interest in achieving compensation could not be fitted into the existing 
criminal procedure. This was voiced by only 28% (N= 184). Restoring these 
interests within the criminal proceedings was supported by the administra-
tors of justice, if only to a minimum extent. The terminological categoriza-
tion of compensation corresponds to this. The specific legal details of 
compensation, can be allocated quite clearly both to the criminal law and 
civil law (see Figure 1). These findings point to the fact that according to 
the view of the judges and prosecutors questioned, compensation and 
mediation in the general sense and in principle, does not need to present a 
conflict in relation to the system of penalties and to the underlying demand 
for punishment. This applies to compensation within the criminal law/civil 
law and equally the interests in achieving compensation characterized within 
the criminal proceedings. This can be seen, especially in the basic motives 
which place compensation within the system of responses: The parties 
questioned answered predominantly in the affirmative (73% ), when they 
were asked as to whether compensation proved to be an acceptable basis for 
legal certainty and justice (see Figure 2). 

A clearer picture emerges in relation to the question as to what extent 
compensation is suitable, for strengthening that the confidence in the legal 
system, "because the citizen experiences that the injured parties uphold their 
own rights": More than 85% of members of the criminal justice system, 
expressed themselves to be in agreement with this. The reasons for judges 
and prosecutors refusing to make such a statement, was attributed to the 
compensation achieved by the offender who was guilty in any event. 
Discharge of guilt in this way, does not appear sufficient to give society the 
necessary feeling of trust in the legal system. To deduce from that, that 
compensation is badly suited to being a means of creating confidence in the 
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legal system in fact would be a false conclusion. The fact that compensation 
lacks an independent penal character, was also pointed out as being an 
important factor. The liability for damages which arises beyond the question 
of punishment as a result of injury or damage caused, lacks quite clearly, 
the further aspect of sanctioning which differentiates compensation from 
what was exclusively a civil law approach to indemnification in the sense 
of restoring the former state of affairs. That however the state right to punish 
suffers to some extent with the imposition of compensation was only 
expressed to a lesser extent ( 4.5% ). 

Those who regard confidence in the legal system as being disturbed by 
the concept of compensation are also of the view which is quite significant 
that only a few people in the population understand compensation to be an 
appropriate response to punishable behaviour. Those who recognize in-
creased confidence in the legal system brought about by compensation, 
assessed in contrast (65%) that most people in the pogulation give more 
recognition to compensation as a suitable response (chi = 11.707; df = 2; 
p = .003; see Figure 3). 

If, as according to the judges and prosecutors questioned, fundamental 
compatibility of (substantive) criminal law and compensatory settlement 
exists, it must still be asked as to what extent compensation can fulfill 
criminal law objectives in particular. Preventing the offender from commit-
ting future crimes, namely a special preventive (rehabilitative) effect upon 
delinquents, it is also one of the aims of punishment. The question was asked 
as to whether compensation is an effective means of pointing out to the 
offender that he has committed a wrong, distinction being made between 
juvenile/young adult and adult delinquents. The answer was affirmative in 
relation to both adult and juvenile offenders, the latter to a much greater 
extent. The educational character of compensation in relation to juveniles is 
noted particularly by judges and prosecutors. According to the opinions of 
the respondents, the effects of compensation are more rehabilitative than 
deterrent (rehabilitation by compensation 72%; deterrence by compensation 
38%). 

Agreement with criminal objectives and confirmation of rehabilitative 
effects does not mean that according to the views of judges and prosecutors, 
compensation is to be attributed a punitive character. The emphasis in 
relation to compensation is regarded by the members of the justice system 
as being satisfaction of the victim on the whole (61 %, N = 112) and also 
reconciliation (54%, N = 100). Classifications such as characterization as a 
penalty imposed "to show a lesson" or a part of a penalty which has an 
independent punitive character, are only expressed occasionally. It has 
become clear due to the wide-spread agreement of criminal lawyers in 



392 Dirk Hertle 

relation to interests in regulations within the criminal proceedings and at 
least partial fulfillment of punitive objectives, that compensation recognized 
as helping to bring about satisfaction on the part of the victim, does not have 
to mean that there is incompatibility in relation to punishment and settle-
ment. The fact that the overwhelming majority of members of the criminal 
justice system make all questions of the feasability of compensation within 
the criminal procedure, problematic, corresponds with this (78%, N = 145). 
Basic questions regarding the compatibility of the criminal law and com-
pensation are raised by about 58% of respondents (N = 109). In view of the 
clear results in favour of compatibility, details of which are not given here, 
the problems which are regarded as being fundamental are more concerned 
with questions of compensation as a substitute for punishment. 

4.1.2 Reasons for Non-Application of Forms of Compensation 

4.1.2.1 Descriptive Statistical Data Analysis 

The practicability in relation to the use and basis of compensation are in 
fact merely general questions which do not resolve the problems themselves. 
The attitudes established above do not provide an answer to the question as 
to what reasons exist for wide-spread reservation in the use of forms of 
compensation. The judges and prosecutors questioned were therefore pre-
sented with a list containing 19 answers which sought to discover the 
spectrum of possible reasons as to why compensation should not be applied. 
The reasons were taken in part from opinions derived from literature and 
partly stemmed from conversations with practitioners and problems which 
were expressed. 

Each reason introduced was evaluated as follows 1 (unimportant), 2 (less 
important), 3 (important) until 4 (very important) (see Figure 4). 

This analysis produced many findings of varied significance. It is notice-
able that the reasons mentioned in relation to the fundamental questions 
concerning compensation can be found in an area which is regarded as less 
important. This corresponds with the importance of the reasons shown 
before in relation to feasability and fundamentality. Practical questions 
however, present the main emphasis in the assessment. The questions related 
to civil law must be noted in particular and likewise unclear facts and 
circumstances (in relation to establishing the damage or injury suffered, 
contributory fault of a third party and questionable consequential damages) 
are also a matter for prime consideration. The strain feared, caused by 
examination of the questions arising in relation to compensation, is an 
expression of this uncertainty. Added to these difficulties in relation to the 
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law of evidence, is the concern about unreasonable delays in the proceed-
ings. The liquidity which the offender often lacks is also a factor which must 
be given consideration in the offender's situation. 

It is remarkable that according to criminal lawyers, some problems which 
have until now been regarded as important if not pressing, are now regarded 
as considerably less important. For example, the question of the fees of 
defence counsel scarcely plays any role in relation to a civil procedure which 
is dropped because of compensation, in daily practice. 

It is more surprising however, that supervision of work performance is of 
lesser importance. It has already been expressed on many occasions that 
especially the difficulties suspected with regard to control of the fulfillment 
of work commitments means that judges and prosecutors refrain from 
imposition of compensation. This, in accordance with the opinion of crim-
inal lawyers, is quite an important reason for hindering the use of compen-
sation. 

4.1 .2.2 Correlational Findings 

If we can now make a general statement as to where according to the 
members of the criminal justice system, the main difficulties concerning the 
application of forms of compensation, lie, the next step is to evaluate more 
closely where influence can be exerted upon judicial decision-making. We 
still do not know why the application of compensation fails in a particular 
case, although differing grounds illustrate notably different points of view. 
Finally, other circumstances may contribute to the decision not to impose 
compensation, adding to the main problems already mentioned. It would be 
conceivable however, that quite different motives have an effect upon the 
decision beyond the importance of specific reasons given and this may 
present a completely different picture. The basis of the following discussion 
is the attempt to distinguish between groups of judges and prosecutors who 
apply forms of compensation and those who exibit reserve in this respect. 
In differentiating between such groups, care was taken to ensure that the 
statements regarding use and non-use of compensation remained unin-
fluenced to a considerable extent by the difficulties expressed in general. In 
other words: What had to be avoided was a respondent expressing himself 
to be a non-user of forms of compensation because he regards himself as 
being confronted with the problems referred to in 4.1.2.1. After presenting 
a list of legal possibilities for the application of compensation, the question 
was asked as to whether compensation was actually carried out in all cases 
in which its use was possible in a practical sense. Restricted to cases where 
compensation is suitable, reasons for refraining from its imposition (beyond 
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known reasons) were to be filtered out. The respondents could reply to the 
questions cited as to whether compensation was effected very often, not at 
all, seldom, on the whole or almost always in the possible cases. If two 
groups are created showing judges and prosecutors who make less or more 
use of compensation, the relationship between these groups is 43.1 % 
(N = 78) and 56.9% (N = 103). The fact that this grouping was possible 
indicates that there are further reasons for restrictive use of compensation 
other than those already mentioned. These two groups were compared with 
the following groups to be created: 

Four proposals relating to the extention of compensation provisions in 
relation to a judgement, were presented to the respondents. The respondents 
were asked to respond to each individual proposal. The range extended from 
compensation as grounds for quashing a sentence in minor cases, the 
possibility of suspending a fine on probation on condition of compensation, 
deferment of a pecuniary penalty until fullfillment of compensation condi-
tion imposed and finally compensation as an independent criminal penalty. 
Two groups were created from the numbers either agreeing or rejecting the 
possibilities proposed. We can establish that there is a significant relation-
ship between full acceptance of the proposals and the tendency towards the 
application of compensation in the existing law and likewise between 
rejection of reform proposals and the tendency towards non-application of 
compensation (chi2 = 5.820; df = 1; p = .016, see Figure 5). 

We can therefore say that there is a correlation between awareness of the 
need for reform and the influence of decision-making behavior. These group 
relations can be illustrated in the following way: 

a) Statements critical of reform - Statements as to limited application 

Both groups attribute a certain civil law related aspect to compensation 
( chi2 = 6.682; df = 2; p = .035). There may also be a strong civil law related 
educational aspect: The judges and prosecutors who applied compensation 
were those who had been trained with emphasis upon the civil law (58%; 
chi2 = 4.969; df = 1; p = .026; see Figure 6). The criminal lawyers who 
stemmed from civil law backgrounds viewed matters in relation to compen-
sation in a civil law-oriented way. This may also have an effect in connec-
tion with the reform plans discussed. 

The fact that reform critics significantly express a clearly negative attitude 
towards interests in achieving compensation, corresponds with this 
(chi2 = 13.824; df = 2; p = .001; see Figure 7). The criminal law's loss of 
credibility by imposing payment of a fine upon the accused as is occasion-
ally discussed, confirms this (chi2 = 20.741; df = 3; p = .000; see Figure 8). 
Beyond these attitudes towards compensation within the criminal proceed-
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ings, there are still objective questions in relation to the daily practice of 
criminal lawyers in relation to compensation which lead to the following 
conclusions: 

The reform critics have indicated that the grounds which dominate in 
relation to the rare application of the applicable provisions, are the (lack of) 
clarity in relation to the facts and circumstances concerning questions of 
consequential damages, the contributory fault of a third party and also the 
difficulty with which the damage can be ascertained (T-test; p = .01). 
According to statements made, this correlates with the views of the judges 
and prosecutors who apply compensation less frequently, that ascertained 
damages (where civil law problems are therefore obsolete), diminishes 
doubts about the imposition of compensation conditions (T-test; p = .01). 

b) Attitudes receptive towards reform - statement as to more frequent 
application 

If we confront those in favour of reform and the corresponding judges 
and prosecutors who apply compensation, with the analysis referred to 
above, assessment of the role, importance and difficulties of compensation 
are entirely focussed upon modem intentions of compensation related to 
crime policy. 

Judges and prosecutors who are in favour of reform proposals clearly 
favour the assertion of interests in achieving compensation within the 
criminal proceedings. The quick settlement of a quarrel by means of com-
pensation is a positive factor which is highly significant (T-test, p = .001). 
The fact that the victim is not to be directed to civil proceedings if possible 
corresponds with the correlating views of the judges and prosecutors apply-
ing compensation, as being a positive factor of compensation. The conclu-
sion that readiness to help the victim to satisfy his/her needs is more 
important than awareness of problems in relation to the civil law related 
question of the compensation decision, stems from the fact that compensa-
tion is neither attributed civil law related aspects nor objective questions of 
everyday practice (such as ascertaining damages, contributory guilt, etc. are 
mentioned). 

Judges in favour of reform do not neglect the offender perspective in 
relation to compensation: Compensation is generally attributed as having a 
special preventive effect (T-test; p = .01). One positive factor of compensa-
tion which conflicts with doubts regarding its application, is the opportunity 
which the offender has to recognize the wrong-doing of his actions by 
fullfilling compensation requirements (p = .001). 
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The view that the legal provisions regarding compensation are too narrow 
is given as an important reason for the reserve with which the criminal 
justice system applies compensation (p = .01). These reasons also relate to 
the range of the provisions but not the varied objective problems however, 
which arise in everyday legal practice. There are good grounds for saying 
that there is a wide area of unexploited potential for reception of the modern 
means of conflict resolution. 

4.2 Victim Study 

The victim survey carried out by means of observation of the proceedings 
and subsequent interviews, was predominantly explorative in its function. 
The aim was less that of presenting a precise quantitative and representative 
assessment of the position but rather an investigation of varying impressions 
held by and of the victims arising from practice itself. 

The analysis of the questionnaires was on the whole statistically descrip-
tive. 

a) Characterization of offence 

About a half of the cases observed involved assault including a number 
of sexual offences (total 23 cases). The remaining cases concerned property 
offences, offences against honour and also those affecting personal liberty. 

b) The victim within the criminal proceedings 

Amongst motives for reporting a crime, the function of the criminal 
proceedings in "showing the offender a lesson" and the expectation that 
protection can be obtained from the offender by means of the criminal 
proceedings, occupies first place. This is understandable given that just 
under a half of victims questioned regarding the questions of their direct 
feelings about the offence, pointed to fear/danger and anger. Feelings 
towards the offender are formulated accordingly: the so-called feelings of 
frustration clearly predominate. Having been asked about their interest in 
punishment at that time, in the trial, the majority expressed a desire for high 
to very high penalties being imposed. The time which had elapsed since the 
crime had been committed and which amounted to a year or more, often 
had no influence upon the desire for punishment: The respondents were 
asked to make a note of their feelings directly after the offence. Punishment 
of the offender ( 43%) clearly dominated, followed by coping with one's 
own crisis (26%) and the wish for compensation (17%; see Figure 9). 
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c) Compensation within the criminal proceedings 

Compensation by the offender was offered or had already been effected 
in only 3 of the 42 cases. Insurance had, however, already been paid in 6 
cases. Seven victims were aware of compensation within the criminal 
proceedings. In almost three quarters of the cases compensation was neither 
considered nor mentioned, although observation of the proceedings showed 
that there were facts and circumstances which would allow for compensation 
in more than 50% of cases. If we assume that insurance payments had been 
made to victims and compensation effected by the offender in some cases, 
there still remains around 35% of victims who were not compensated in any 
way. If one also considers the range of motives in relation to compensation 
within the applicable criminal law, disappointments are almost inevitable. 
The vast majority of victims exhibit material interests, followed by an 
obvious interest in accelerating the proceedings: material satisfaction was 
related in 55% of responses to compensation and in 45% of responses to 
acceleration of the proceedings. The fact that there is support for compen-
sation because it is a "reasonable punishment" or because it allows the 
offender to understand his wrong-doing was voiced by only 16 (10%) 
victims. 31 victims out of 35 were in favour of compensation and merely 4 
rejected it. It is worthy of note that the desire for reconciliation or settlement, 
well-known in other studies, is less predominant here (see Figure 10). 

d) Settlement outwith the criminal proceedings? 

The vast majority declared themselves to be prepared to participate in 
informal settlement meetings (20 out of 33). The significant relationship 
between readiness to participate in settlement meetings and the desire for 
more information about the proceedings is remarkable (chi2 = 4.89; df = 1; 
p = .027; see Figure 11). Willingness to participate in discussions with the 
offender, clearly correlates with the wish for greater procedural law involve-
ment. 

Assessments obtained from observati.:m of the proceedings present the 
following picture in relation to readiness to participate in a settlement 
meeting: The desire for punishment of the offender and feelings of frustra-
tion concerning the offender naturally prevailed in the cases of victims who 
rejected any such meeting. Support for such meetings clearly diminishes 
where there are feelings of despair in relation to a victim-offender-relation-
ship which has failed and also in general where the victim and offender are 
acquainted. Quite clearly in such cases, the possibility of a settlement is not 
attributed any positive outcome. The fact that the victims who had a personal 
relationship with the offender indicated that they wanted to ensure that by 
initiating the crimina.I proceedings, the offender would be effectively given 
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a "lesson" and reminded of what he had done or alternatively the relationship 
which was full of conflicts would be finished, corresponds with this. 
Readiness to participate in such settlement arrangements cannot be inter-
preted as meaning that a harmonious reconciliation should be achieved with 
it. According to tendency victims prepared to take part in reconciliation 
meetings were namely those who had (not yet) been compensated materially 
although they still wish. In contrast amongst victims who were less willing 
to attempt a reconciliation were in particular those who had already been 
compensated (insurance and such things). 

5. Summary 

There is a distinct relationship between the willingness of parties to 
actually apply compensation and the reform-oriented view focussed on the 
instrumental concern that compensation can be used on the one hand as a 
means of allowing sufficient consideration of victim needs and on the other 
hand has a special preventive (rehabilitative) effect on the offender. Con-
sideration of legitimate victim needs is important on the part of the judges 
and prosecutors who apply compensation. There is in addition strong em-
phasis upon instrumental concerns in relation to the offender and victim 
perspective. 

On the other hand, basic attitudes which are more civil law-orientated 
influence the opinions of both laws against reform and the judges and 
prosecutors who make less use of compensation. There is clearly more 
support for standard responses, to the detriment of the assertion of interests 
in achieving compensation within the criminal proceedings. Compensation 
is only considered if objective (ascertained damages, clear facts and circum-
stances) criteria allow this. 

The basic assumption originally made can be regarded in general as 
having been substantiated: It is questions of feasability which have an 
adverse influence on a decision to impose compensation. Our theoretical 
presumption is correct, namely that the judges' personality and attitude have 
a considerable influence upon the importance of problems arising in relation 
to the application of compensation. Interest in effecting instrumental con-
cerns can cover difficulties arising in daily practice. The differentiated views 
set out, present a picture of the "criminal lawyer who is receptive towards 
reform" and who makes use of compensation despite known difficulties and 
who is confronted with a certain motivation regarding the offender and 
victim perspective of compensation and settlement. 
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Victims associate material interests predominantly with compensation. 
This does not exclude interests in proceeding by informal means of settle-
ment and the victim does not always have confidence in an award of 
compensation by the criminal judge. The extent of injury suffered as a result 
of the offence admittedly exerts considerable influence upon the victim's 
willingness to take part in such informal reconciliation meetings. The 
victims appear to be at least somewhat sceptical towards measures which 
are aimed at aiding the victim and helping him/her to cope with the 
psychological effects. 

Compensation within the criminal proceedings will determine objectives 
of penal policy in the long run. The specific perspectives of both the victim 
and also the offender must be considered when approaching the question of 
reforms which are more orientated towards "victim-related" criminal justice. 

Penal policy strategies are admittedly dependent upon social acceptance 
of the system of criminal law administration of justice in relation of 
realization of these strategies. Even if the question of open-mindedness 
towards compensation conditions within the criminal justice system can no 
longer be answered on such negative terms as has been assumed until now, 
the members of the criminal justice system should be encouraged to take 
more initiatives to compensate for damages and effect a settlement. It must 
be said of the efforts towards reform, that the decision-makers must be made 
more responsible normatively and institutionally in relation to consideration 
of a solution to the practical problems. 

Compensation can at least contribute to effecting what is a sensible 
solution to the conflict, beyond detailed consideration of the conflict arising 
from the crime.18 Even if the conflict which is inherent within the crime 
committed, cannot be completely resolved by the criminal law, the chance 
always exists that reconciliation and compensation can achieve more satis-
faction for the parties within the criminal proceedings. 

18 Weigend 1989, p. 343. 
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Figure 7: 
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Figure 9: 
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Figure 11: 

willingness to participate in mediation 
and procedural information 

Inform. not desired 
30% 

Information desired 
70% 

7. References 

willing to 
mediation 

rejection of 
mediation 

Inform. not desired 
69% 

Information desired 
31% 

405 

Albrecht, H.J. (1990). Kriminologische Perspektiven der Wiedergutma-
chung. In: A. Eser, G. Kaiser & K. Madlener (Eds.), Neue Wege der 
Wiedergutmachung im Strafrecht (pp. 43 et seq.). Internationales Kol-
loquium in Freiburg i.Br. 

Blankenburg, E. (1975). Die Gewinnung von Theorien und ihre Uberprii-
fung - zwei Methodologien? In: E. Blankenburg (Ed.), Empirische 
Rechtssoziologie (pp. 7-21). Miinchen. 

Bundesministerium der Justiz (Ed). (1988). Schadenswiedergutmachung im 
Kriminalrecht. Bonn. 

Brunner, R. (1986). Jugendgerichtsgesetz. Kommentar. Berlin. 

Christie, N. (1977). Conflicts as property. British Journal of Criminology, 
17, 1-15. 



406 Dirk Hertle 

. Frehsee, D. (1987). Schadenswiedergutmachung als Instrument strafrechtli-
cher Sozialkontrolle. Berlin. 

Hanak, G. (1982). Alltagskriminalitiit und ihre Verarbeitung durch die Straf-
justiz. Kriminalsoziologische Bibliographie, 9, (36/37), 117-135. 

Kaiser, G. (1988). Kriminologie. Ein Lehrbuch. 2nd Ed. Heidelberg. 

Knoll, C. (1978). Empirische Untersuchungen zur jugendrichterlichen Sank-
tionsauswahl. Heidelberg. 

Maher, Docherty, McLean, & Campbell (1988). Compensation orders 
in the Scottish criminal courts. Scottish Office Edinburgh (Ed.). 

Muller, G.O. W. (1982). Pliidoyer fiir eine eigenstiindige Viktimologie inner-
halb einer eigenstiindigen Kriminologie. In: H.-J. Schneider (Ed.), Das 
Verbrechensopfer in der Strafrechtspflege. Psychologische, kriminolo-
gische, strafrechtliche und strafverfahrensrechtliche Aspekte (p. ·1 et 
seq.). Berlin. 

Rie/3, P. (1984). Die Rechtsstellung des Verletzten im Strafverfahren. Gut-
achten C fiir den 55. Deutschen Juristentag. In: Verhandlungen des 
55. Deutschen Juristentages. Hamburg, Vol.1, Miinchen. 

Rosellen, R. (1983). Soziale Kontrolle durch Anzeigeerstattung: Eine empi-
rische Untersuchung zu den situativen Bedingungen, Motiven und 
Zielen privater Strafanzeigen. In: H.-J. Kerner, H. Kury & K. Sessar 
(Eds.), Deutsche Forschungen zur Kriminalitiitsentstehung und Krimi-
nalitiitskontrolle (pp. 798-822). Vol.6/2. Koln. 

Seebode, M. (1986). Opfer der Straftat - Stiefkind der Strafrechtspflege. 
Bemerkungen zur Stellung des Verletzten im Strafrecht de Iege Iata et 
ferenda. In: W.T. Haesler (Ed.), Viktimologie (pp. 177-203). Griisch. 

Selig, F. (1988). Opferschutzgesetz - Verbesserung fiir Geschiidigte im Se-
xualstrafverfahren? Der Strafverteidiger, 8, 498-500. 

Sessar, K. (1985). Uber das Opfer. In: T. Vogler (Ed.), Festschrift fiir 
Hans-Heinrich Jescheck (pp. 1137-1155). 

Sessar, K. (1989). Strafbediirfnis und Konfliktregelung - Zur Akzeptanz der 
Wiedergutmachung im und statt Strafrecht. In: E. Marks & D. Rossner 
(Eds.), Tiiter-Opfer-Ausgleich (pp. 42 et seq.). Bonn. 

van Dijk, JJ.M. (1985). Viktimologie in Theorie und Praxis. In: H. Janssen 
& H.-J. Kerner (Eds.), Sozialarbeit und Justiz (p. 84 et seq.). 



Compensation in the Context of Sanctioning 407 

Vo/J, M. (1989). Anzeigemotive, Verfahrenserwartungen und die Bereit-
schaft von Geschadigten zur informellen Konfliktregelung. Monats-
schrift fiir Kriminologie und Strafrechtsreform, 72, (1), 34-51. 

Wassermann, R. (1988). In: R. Wassermann (Ed.), Alternativkommentar zur 
StrafprozeBordung (pp. 1-93), Einl. II, Rn.1. Vol.1. Frankfurt. 

Weigend, Th. (1989). Deliktsopfer und Strafverfahren. Freiburg. 





Victim Policy and Restitution in The Netherlands 

Jo-Anne M. Wemmers and Marielle I. Zeilstra 

Contents 

1. Introduction 

2. Dutch Policy for the Victims of Crime 

3. Present Possibilities for Restitution and Compensation 

3.1 The System 

3.2 Victims Requesting Restitution 

4. Experimental Projects Using Restitution 

4.1 Municipal Police 

4.2 State Police 

4.3 The Public Prosecutor 

4.4 Victim Attitudes 

5. The Future 

6. Summary and Suggestions 

7. References 



410 Jo-Anne M. Wemmers and Marielle I. Zeilstra 

Introduction 

During the last ten years, there has been a growing of interest in the 
position of the victim of crime. This phenomenon has been world wide as 
the U.N. Declaration of Basic Principles ofjustice for Victims of Crime and 
Abuse of Power (1985) illustrates. This international trend also affected the 
Netherlands. With it, there was increasing concern not only for the 
emotional plight of the victim of crime but also for the financial losses 
incurred by his/her victimization. One of the first studies to illuminate the 
financial problems which victims of crime are often left with, was conducted 
by Smale in the late 70's. Smale found that as much as 80% of the vicitims 
of serious property and violent crimes remain with financial losses as a result 
of their victimization (1977). When less serious property and violent crimes 
are included, only 7% of all victims receive compensation from the offender 
or from the insurance, prior to the trial and considering all of the possibilities 
for compensation, between 52% and 70% of the victims, are left with 
material damages (lunger & Van Hecke 1988). Focusing on common 
property crimes, it is estimated that in over 2,000,000 offenses per year, the 
victim(s) remains with damages as a result of the crime (Mulder 1989). 

Increasing evidence for the material losses which the victims of crime are 
often left with, has spurred the Ministry of Justice into taking measures to 
increase the incidence of restitution by offenders. In the following, dutch 
government policy on restitution and the present possibilities for victims 
wishing to obtain compensation will be discussed. Experimental projects 
with restitution are also presented. Finally, we will present future plans 
regarding restitution as a legal sanction. 

2. Dutch Policy for the Victims of Crime 

The first efforts of the dutch government were to improve the position of 
the victims of violent and or sexual crimes. In 1987 the durch government 
extended their policy to include all victims of crime (Staatscourant 1987). 
The policy was based on a number of recommendations made earlier by a 
governmental committee for judicial policy and victims (Vail/ant 1985). The 
task of the committee had been to evaluate the present practices of' the 
offices of the public prosecutors and the police forces with respect to the 
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position of the victims of crime. The committee chose to give police and 
public prosecutors a number of duties which would serve to improve the 
position of the victim while remaining within the present legal framework. 

The main recommendations of the committee concerning restitution are: 

1. If it appears the the victim's damages could be compensated by the 
offender, then the police should inform the victim of the possibilities 
for obtaining restitution within the criminal procedure as well as the 
possibilities within the civil courts. 

2. The police may mediate a settlement between the victim and offender. 

3. The police can give the victim the name and address of the offender 
so that he/she can arrange a settlement with the offender him/herself. 

4. The police should include information about the damages suffered by 
the victim in their case report as well as whether the victim wishes 
restitution and if a settlement was reached by the police. 

5. Once the police report enters the office of the public prosecutor and 
the case includes one or more victims who have informed the police 
that they wish restitution, the public prosecutor is requested to bear in 
mind the victims' wishes when handling the case. 

In short, both police and public prosecutors are to try and obtain compen-
sation for the material losses suffered by the victim as a result of the crime. 
The focus here however, is restitution outside of the criminal trial. The 
possibility does exist within the present legal system, for victims to be 
appointed restitution within the context of the criminal trial. 

3. Present Possibilities for Restitution and Compensation 

Besides the possibility to request compensation through the civil courts, 
provisions exist in the Netherlands for victims to claim damages from 
offenders within the criminal law. Presently, there are two possibilities 
within criminal law for victims to receive restitution by way of the criminal 
judge: firstly, the victim can file a civil suit for damages within the criminal 
trial; secondly the judge may impose restitution as a special condition with 
a (partially) suspended sentence. Acting as a civil party within the criminal 
trial is however, subject to a number of limitations: 
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1) a civil suit within the criminal trial cannot exceed the sum off 1500 
(approx. $ 750) (for misdemeanours the limit is f 600,--). 

2) when damages exceed these maximum values, remaining damages 
cannot be requested through civil court once the victim has acted as 
a civil party in the criminal trial. 

3) the value of the damages should be readily proven. 

4) the particular offence for which the compensation is requested, must 
be included in the summons. 

5) the victim requesting compensation in this manner must be present at 
the trial in order for the judge to grant it to him. 

6) once granted compensation by the court, it is completely up to the 
victim to make sure that he gets his money. 

The second option, namely imposing compensation of the victim as a 
special condition with a (partially) suspended sentence, ist not restricted by 
these limitations making it a more appealing option for victims. There is no 
limit on the amount of compensation that can be ordered and when the 
offender does not pay, he is threatened with the suspended sentence. Unlike 
a civil suit within a criminal trial however, victims cannot request the the 
public prosecutor demand such a sentence on the offender. 

Civil law allows victims to challenge offenders before the civil courts for 
any damages they may have suffered as a result of their victimization 
however, civil procedures take a lot of time and money. 

Outside of the courtroom, police and public prosecutors can also arrange 
a settlement between victims and offenders. Informal mediation by police 
is possible. When the offender has paid restitution, this information should 
be included in the case report where the public prosecutor handling the case 
can take this fact into consideration. Public prosecutors can also mediate 
restitution outside of the criminal trial. By offering the offender a conditional 
dismissal or transaction on the condition that he reimburse the victim, public 
prosecutors may provide victims with restitution. 

Furthermore, there are some funds in the Netherlands providing state 
compensation for particular groups of victims. One such fund is 'The 
Damage Fund for Violent Crimes'. Again, there are a number of drawbacks 
related to this fund. To begin with, only victims of serious violent crimes 
with severe bodily injuries can file a claim and individuals who received 
injuries because they tried to intervene a crime, are not entitled to compen-
sation. A study under the dutch population found that 60% believe the 
requirement of severe bodily injury to be too strict and 90% think the fund 
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should be expanded to include those who are injured while trying to help 
(Cozijn 1988). Perhaps the most important finding of this study is that 
although the fund has been in operation since 1976, the public is generally 
unaware of its existence (Cozijn 1988). 

At first glance there appear to be several possibilities for victims to 
receive compensation and the guidelines have shone new light on their 
existence. In practice, however, very few victims receive compensation from 
the offender. Research shows for example, that in only 7% of the cases (with 
victims) in which a criminal trial is held, compensation is appointed to the 
victim by way of a civil suit within the criminal trial or as a special condition 
with a (partially) suspended sentence (lunger & Van Hecke 1988). Most 
police forces and prosecutors, regard the victim as a person with in the first 
place, emotional problems. His/her financial losses are usally overlooked, 
despite explicit instructions and intentions to do the contrary (Groenhuijsen 
1988). These findings suggest that although the guidelines have given police 
and public prosecutors well defined duties concerning victims, victims are 
still often eft with financial losses as a result of their victimization. 

3.1 The System 

With the introduction of the guidelines for police and prosecutors, it was 
necessary to design an information system in which the wishes of victims 
could be registered. The guidelines request that police include information 
about the wishes of the victim in their case report. Once the report reaches 
the office of the public prosecutor, victims who wish restitution are sent a 
(standard) letter in which they are notified that their case is with the public 
prosecutor and are asked if they wish to be kept informed of the develop-
ments in their case and if they are interested in restitution. Victims wanting 
restitution must then send a letter back to the public prosecutor. Their 
request then enters the administration of the public prosecutor. 

In this system police form a cruciai function. When ist is not apparent 
from the police report that the victim wishes restitution, the victim will 
usually not be sent a letter by the staff of the public prosecutor concerning 
his/her wish for restitution. Hence the victim's wish for restitution will not 
be registered and the public prosecutor will not be aware of the victim's 
material losses and wish for compensation. 

Some research has been done concerning the extent to which police 
adhere to the guidelines. One of the authors was involved in a study in which 
the victim information system of one regional office of the public prosecutor 
was examined. The study was conducted one year after the system was in 
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operation; at this time it had been two years since the guidelines for victims 
of crime were introduced. In this particular jurisdication, police had agreed 
to include a letter for the victim in their case reports and the personnel of 
the public prosecutor would subsequently mail the incoming letters to the 
victims. Analysis of 102 case reports entering the office of the public 
prosecutor form local police units and in which victims were involved, 
revealed that a standard letter for the victim(s) was included in 35% of the 
cases. 

From this information it is however, not possible to determine the number 
of victims who were denied the right to information. The guidelines require 
that only those victims who have expressed an interest in information and/or 
restitution be sent a standard letter from the office of the public prosecutor. 
Unfortunately, it was usually impossible to derive from the reports whether 
the victims wished information or not: this occured in only 6 cases. Of these 
6 victims, 3 reports included a letter and 3 did not. In fact, in 73% of the 
cases which included a standard letter for the victim(s), there was no 
indication in the report that the victim desired information or restitution (Van 
Hecke et al. 1990). 

Although these results are confined to one office and in no way give a 
national picture of the situation, similar findings have been reported in other 
jurisdictions (Groenhuijsen 1988). The information system is not yet oper-
ating optimally and many victims may still be missing out on an opportunity 
to request restitution. 

3.2 Victims Requesting Restitution 

Those victims who are contacted are however given the opportunity to 
submit their requestes to the public prosecutor. Of those victims who receive 
a letter from the public prosecutor, between 20 and 30% reply (see Van 
Andel 1987 and Van Hecke et al. 1990). Why victims do not respond to the 
letter from the public prosecutor is largely unknown. One possible reason 
is that victims do not understand the judicial procedure and what they can 
ask of or expect from the public prosecutor (Van Andel 1987). 

The recent automation of the administrative system used for victim 
notification in the offices of the public prosecutor provides a summary of 
the number of requests registered throughout the Netherlands. Data are 
available for the first four months in which the computerized system 
(introduced 1-1-1990) operated. In this period, some 4,000 requests form 
victims were registered by the offices of the public prosecutor. Their 
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requests concerned information in 58% of the cases and 42% requested 
restitution. Per year this would mean some 3,000 victims informing public 
prosecutors that they would like restitution from the offender(s). 

The guidelines request that public prosecutors bear in mind the wishes of 
the victim when handling a case. In the recently mentioned study by Van 
Hecke, Wemmers and lunger (1990), public prosecutors were asked if the 
introduction of the guidelines had changed their behaviour. Specifically we 
asked if they now more often included victims as a civil party in the trial 
and if they more often requested conditional sentences with the payment of 
restitution as the condition. The majority of the public prosecutors who were 
interviewed claim that neither of these forms of restitution is used more 
often than prior to introduction of the guidelines. 

Other studies also indicate that restitution within the criminal trial is not 
common. Research shows for example, that in only 7% of the cases (with 
victims) in which a criminal trial is held, compensation is appointed to the 
victim by way of a civil suit within the criminal trial or as a special condition 
with a (partially) suspended sentence (lunger & Van Hecke 1988). Simi-
larly, restitution together with a conditional dismissal or transaction does 
not occur often (Kommer et al. 1986). On this background, it is not 
surprising that, when all of the possiblities for compensation are considered, 
between 52% and 70% of the victims are left with material damages 
(lunger & Van Hecke 1988). 

This does not however mean that restitution is not feasible in many of 
the cases which come before police and public prosecutors. In the following 
the findings of experimental projects with restitution by offenders are 
discussed. 

4. Experimental Projects Using Restitution 

Efforts haven been made to stimulate restitution and increase our under-
standing of the process through experimental projects. Two experiments 
involve mediation by police and one involves the office of the public 
prosecutor. In the following these experiments and their findings will be 
discussed. 

4.1 Municipal Police 

In 1987 Zeilstra and Van Andel began an experiment with mediation by 
police. This project took place with the municipal police force of the city 
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of Leiden. The duration of the experimental period was one year, after which 
the project was continued and is presently operating within the same police 
department's victim assistance project. The general idea behind the experi-
ment was to provide victims with actual supprot through relieving them of 
any material losses resulting from the offence. At the same time, the 
offender would be confronted with the negative consequences of his act. 

Police fulfil an active mediating role while the victim and offender are 
never directly confronted with one and other. Only simple cases of theft, 
destruction of property and assault are included in the project, more serious 
offenses are not considered for mediation. Also, the project does not place 
a maximum or minimum value on the amount of damages which are eligible 
for negotiation and partial compensation is permitted provided the victim 
gives his consent. Only adult offenders are permitted to particitpate in 
projcect as not to interfere with the municipality's local project with alter-
native sanctions for minors. 

An important point characteristic of the project is the introduction of the 
police dismissal. When the total damages are less than f 500, the offender 
is a first-offender and payment is successful, police have the authority to 
dismiss the case. This means that they do not sehnd the case through to the 
office of the public prosecutor and instead, simply make a not of it. In 
similar cases with damages ranging between f 500 and f 1500, police can 
offer the offender a transaction with restitution. Transactions involve the 
paying of a sum to police whereby the case is again not sent to the 
prosecutor. The ability to offer offenders dismissal of the case gives police 
a strong position in negotiating selltlements with offenders. In accordance 
with the restrictions for dismissal and transactions, only first-offenders are 
included in the project. 

Finally, although the original plan in Leiden was that police would 
conduct all mediation, it soon become obvious that this task required too 
much work from police to be carried out beside their usual duties. This led 
to only a small number of cases in which restitution was attempted and the 
succes of the experiment was threatened. To remedy the situation, a part-
time position was created within the police unit. A new employee was 
recruited for 20 hours a week to carry out negotiations between victims and 
offenders and basically run the project. 

The results of this project show that a settlement of damages can be 
arranged in many cases. In 118 cases (with a known offender) the police 
tried to arrange compensation for the victim. This resulted in 72 successful 
settlements (i.g. 61 % of all cases wher compensation was attempted). 
Looking at the success rate for the three different types of offenses included 
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in the study, settlement was most successful in cases of theft (77% ), 
followed by cases involving the destruction of property (58%) and cases 
involving assault ( 44% ). Furthermore, cases with damages under f 500 were 
more successful than cases above f 500; 63% and 55% respectively (Zeilstra 
& Van Andel 1989). 

4.2 State Police 

The high success rate found in the Leiden experiment stand in contrast 
with the findings from an experiment with state police and restitution 
(Zeistra & Van Andel 1990). This second experiment followed a different 
design and subsequently provides new information regarding the conditions 
under which restitution will be most successful. 

The experiment lasted 10 months and four groups of the state police in 
the district of Alkmaar participated in it. 

The procedure followed by police in reaching settlements between victims 
and offenders was as follows: 

Only offenders who have confessed their guilt to police can be ap-
proached regarding the payment of compensation to the victim. Severe 
recidivists are not included in the experiment and in questionable cases the 
public prosecutor should first be consulted. If restitution appears to be 
manageable (financially) and the offender is prepared to compensate the 
damages, the police approach the victim and inform him of their findings. 
If the victim agrees to restitution and he has demonstrable losses of at least 
f 500, police will attempt to reach a settlement between both parties. It 
should be mentioned that although police are engaging in a form of media-
tion, all contact occurs through the police and the victim and offender never 
meet. 

The police aid in determining the amount of compensation the offender 
will pay the victim, if this will occur all at once or in instalments and the 
amount of the instalments. Within 5 months however, payment should be 
completed. Once both parties have voluntarily agreed on the settlement, 
police send both the victim and the offender a written confirmation of the 
agreement. Payments pass through the police: the offender deposits the 
money in a bank account belonging to the police an the police subsequently 
forward this money to the victim's account. 

In total 42 cases were considered by the police for settlement of damages 
during the experimental peridod. In 4 cases the victim's losses were covered 
by insurance whereby he had no claim against the offender. Thus, 38 cases 
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remained in which police tried to arrange the damages (90% ). This resulted 
in 10 successful settlements between victim and offender (i.e. 26% of all 
cases where a settlement of damage is undertaken). Restitution was un-
successful in 28 cases (74% ). 

Contrasting the results of the two experiments, it appears that restitution 
by police is more likely to be successful when: 

• police are able to offer the offender a dismissal or transaction in return 
for paying compensation to the victim 

• the offender has no prior convictions 

• in cases of property crime 

• when the total damages to be paid do not exceed F. 500,-- ($ 250,--). 

• when responsibility for arranging settlements between victims and 
offenders is specific to one person. 

4.3 The Public Prosecutor 

The above experiments with restitution took place at the level of the 
police. The ministerial guidelines state that public prosecutors should also 
actively consider compensation of the victim. At the present time, one of 
the authors in involved in an experiment with restitution at the level of the 
public prosecutor. The experiment is still in operation and consequently it 
is not possible to provide results at this time. However the unique design of 
the project legitimizes a short description of the project. 

In this experiment a full-time "mediator" is employed by the prosecution 
to arrange settlements between victims and offenders. When the prosecutor 
has a case which he thinks suitable for mediation, he hands it to the 
mediator. There are few restraints on the types of cases that can be included 
in the project the offence may not be too serious and should fall under the 
general category of petty crime. The project is restricted to financial resti-
tution and the reimboursement of material damages. As in the above 
experiments in restitution by police, the victims and offenders are not 
directly confronted with one another and all communication passes through 
the mediator. A report is made in each case, regardless of the outcome, and 
this is included in the case file. Hence, the public prosecutor handling the 
case is kept informed of whether a settlement was attempted and what the 
outcome was. 
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Unfortunately the results of the experiment are not yet complete however, 
the first impression is positive and the project has been extended for another 
year. 

4.4 Victim Attidudes 

Restitution ist not only feasible, it appears to have a positive influence on 
victims. A survey was conducted among the victims who participated in the 
project carried out in a municipal police station (Zeilstra et al. 1989). 50 
victims were included in the survey which was conducted by telephone. 
Victims attitudes towards the criminal justice system, police, restitution and 
punishment were included in the survey. 

Generally speaking, the reactions of the victims are positive. Approxi-
mately 90% of the victims are pleased with the way their first contact with 
police went. Receiving compensation does however, appear to influence 
victims' evaluation of their first contact with police: victims who actually 
received compensation from the offender are significantly more satisfied 
about their first police contact than victims who have not received compen-
sation (92% and 63% respectively). Receiving compensation also correlates 
with a higher evaluation of police behaviour in general. Victims who have 
received compensation gave a high police evaluation mor often than victims 
who have not received compensation ( 48% versus 24% ). Finally, victim 
compensation is related to judgements about the offenders punishment. 
Surprisingly, only 78% of the victims find that the offender has to be 
punished. Victims' views regarding the appropriate punishment of the 
offender depends on the received compensation. Victims who have received 
compensation from the offender, find significantly mor often than victims 
who have not recived compensation, that punishing the offender is not 
necessary, (88% and 68% respectively). 

5. The Future 

Knowing that restitution is feasible and that victims are generally in 
favour of it, is important information for futur victim policy in the Nether-
lands. Already the Ministry of Justice has taken steps towards expanding 
the possibilities for victims to receive restitution. In 1986 a committee was 
established with the task to consider how the present possibilities for victims 
to receive restitution as a civil party within the criminal trial could be 
improved and to deliberate the expansion of available sanctions to include 
the payment of damages by the offender. A report of their findings was 
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published in 1988 and in it recommendations are made to release present 
constraints on the inclusion of victims as a civil party within the criminal 
trial and to introduce restitution as a penal sanction (Terwee 1988). 

The most important proposals concerning the civil party are: 

1) removal of the quantative limits on the value of damages that can be 
obtained ba a civil party within the ciminal trial. 

2) introducing qualitative restrictions on the nature of the damages that 
can be obtained within the criminal trial, in order to insure that the 
focus of the trial will remain on the criminal offense. 

3) victims are no longer required to be present at the trial. 

4) remaining damages which are not claimed in the criminal trial will be 
allowed to be pursued in the civil courts. 

The committee also suggests the introduction of restitution as a penal 
sanction. The proposed sanction will work much like a fine and will be 
subject to the same restrictions (i.e. cannot exceed the maximum fine 
available for the particular offence and cannot be less than five guilders). 
The public prosecutor is responsible for monitoring the payment of restitu-
tion and when the offender fails to pay, may apply incarceration. 

The recommendations of the Committee Terwee will be incorporated in 
dutch law. One important change however, is that restitution will not be a 
sanction but a legal measure. The argument is that restitution is the offenders 
duty and hence does not form a sanction in the proper sense of the word. 
As a measure, restitution can be improved by itself or together with a 
traditional sanction such as a fine or community service. The new law is 
presently in preparation and should be introduced in 1991 (Ministry of 
Justice 1990). 

6. Summary and Suggestions 

There is a growing awareness that the victims of crime are often left with 
material damages resulting from their victimization. The dutch government 
has responded to this problem with the introduction of victim policy in 
which police and public prosecutors are requested to pay closer attention to 
any damages suffered by the victim and, if possible to arrange restitution 
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for the victim. Furthermore, thera are plans to expand the possibilities for 
victims to obtain restitution through the criminal trial and to introduce the 
payment of restitution as a legal measure. 

However, the communication between victims and public prosecutors 
regarding the victim's wish for restitution is presently problematic and these 
problems will continue to interfere with the victim's right to restitution after 
the new legislation is passed. Police form an important link in the system, 
and they often fail to include information regarding the damages suffered 
by the victim and his/her wish for restitution in their case reports. Con-
sequently, many victims are not invited to make their wishes known to the 
public prosecutor handling their case. Not knowing that the victim has 
damages which he/she would like to see reimbursed, restitution is not 
considered by the public prosecutor. Furthermore, when its known that the 
victim wants restitution, public prosecutors sometimes fail to take this into 
consideration when handling a case. 

Nevertheless, experimental projects with restitution suggest that restitu-
tion is both a positive and realistic solution to the financial losses incurred 
upon victims of crime. Offenders seem both able and willing to reimburse 
victims. Furthermore, receiving compensation has a positive influence on 
victims' judgement of the police and the criminal justice system. With 
further research into to optimal organisation of restitution programs, dutch 
victims may no longer be left with material losses resulting from their 
victimization. 
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1. Introduction 

In the complex structure of today's criminal justice system there are 
growing signs of concern and consideration for the party who suffers most 
from criminal activity: the victim. Nearly twenty years ago Stephen Schafer 
(1970a) concluded in his study on restitution and compensation to victims 
of crime that, "If one looks at the legal systems of different countries, one 
seeks in vain a country where a victim of crime enjoys a certain expectation 
of full restitution for his injury" (p. 117). Yet, historically, that was not 
always the case. Quite unlike the laws found in today's societies, the laws 
of more primitive communities contained monetary evaluations for most 
offenses as compensation to the victim, not as punishment of the criminal 
(Childres 1964; Fry 1951; Laster 1970; Schafer 1970a; Ta/lack 1900). As 
primitive societies became more stable, they became more property-
oriented, and restitution and victim compensation became more developed. 

A major change occurred in the ninth century under the Frankish Empire 
where restitution was replaced by a fine, assessed against offenders by a 
tribunal, which went to the state rather than to the victim (Gillin 1935, 
p. 198). This change marked the beginning of the state's monopoly on 
criminal punishment; and by the end of the twelfth century the erosion of 
restitution was complete (Schafer 1970a, p. 8). Despite this erosion and the 
diminished role of the victim, the concept of restitution has remained alive 
well through the centuries. 

Despite the increasing interest in reforming the offender, which was 
matched by decreasing care for the victim, some legal philosophers and 
reformers reiterated the importance of restitution and compensation over and 
over. Among them were Sir Thomas Moore in the seventeenth century and 
James Wilson at the end of the eighteenth century. They were followed by 
Cesare Beccaria, Raffaelo Garofalo, Jeremy Bentham, Enrico Ferri, Bon-
neville de Marsangry, Adolphe Prins and William Tallack, to name but a 
few. 

Between 1878 and 1900 legal reformers discussed various forms of 
restitution and compensation at prison and penal congresses .throughout 
Europe. At the International Prison Congress in Paris in 1895, the members 
agreed on a favorable resolution for restitution and compensation and 
recommended that further study of this topic continue until the next meeting 
in Brussels in 1900, at which time they failed to agree on a specific 
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reparation proposal and, according to Geis (1977), "effectively managed to 
bury the subject of victim compensation as a significant agenda topic at 
international penological gatherings from thence to the present time" 
(p. 160). Similar argues Thorvaldson (1987) in his evaluation about the 
efforts to reintroduce restitution for victims of crimes in the 1970s and 1980s 
in that chances were not used and that, once again, the big loosers will be 
the victims of crime. 

Margery Fry (1951) and Stephen Schafer (1970a, b, 1974, 1975a, b) were 
most responsible for the revival of restitution and compensation in the 
current context. Fry, a British reformer, felt that victims were being ignored 
by the criminal justice process and proposed a formal use of restitution. 
Schafer, who saw restitution as a auxiliary tool for punishment, offered the 
same proposal. 

After considerable difficulty with implementing restitution into the crim-
inal justice process, Fry cooled her advocacy stance in favor of compensa-
tion. She realized that restitution could not reach all victims equally and 
suggested an approach combined with offender restitution whenever 
possible and state compensation wherever needed (Geis 1977, p. 151). Her 
efforts ultimately led to the creation of state victim compensation programs 
in the early 1960s in New Zealand and Britain, which served as models for 
many other countries. 

Victim compensation programs today are, in general, state-run programs 
for victims of violent crimes; and, despite critics of such programs - most 
notably Mueller (1955, 1959, 1965) - the proponents have succeeded in 
establishing these programs within various scopes and limitaions in the 
various jurisdictions of the United States and in countries around the world 
(e.g., Childres 1964; Fry 1951; Lamborn 1975, 1976, 1979; Schafer 1970a, 
b, 1974, 1975a, b; Wolfgang 1965, 1970). 

2. Restitution: Recent Rationale, Purpose, and Issues 

The commonly accepted definition of restitution is payment to victims of 
crime by an offender to cover losses incurred from the crime. Payment can 
take the form of money and/or services to the victim or the state. According 
to Black' s Law Dictionary (1968), restitution is an "Act of restoring; 
restoration of anything to its rightful owner; the act of making good or 
giving equivalent for any loss, damage or injury; and indemnification" 
(p. 1477). 
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In their literature review on restitution, Hudson, Ga/away, and Novack 
(1980) found that 85% of the 336 articles, books, and reports they identified 
had been published since 1970. They further pointed out that the literature 
prior to 1970 focused mainly on the role of restitution in criminal law and 
theory, whereas since 1970 the literature has dealt more often with program 
development, implementation of restitution programs, and research on these 
programs. 

There are several reasons for the rediscovery of restitution as a penal 
sanction: The first reason was the rediscovery of the victim in the criminal 
justice system. Viano (1978), amongst others, pointed out that restitution has 
the potential for integrating the victim more fully into the criminal justice 
system. However, Ga/away (1977c, p. 82) noted that promoting restitution 
as a program to help crime victims is popular but questionable. No doubt 
the victim, in the case where an offender is apprehended and convicted for 
the crime, can benefit from recompense for the losses suffered; but, as 
Ede/hertz (1977) noted, in its historical connotation restitution was designed 
to benefit the offender and his kin group to avoid more severe sanctions by 
the victim's kin group. 

A second purpose of restitution is to provide less severe and more humane 
sanctions for the offender. As Ta/lack (1900, p. 7) claimed: "For injuries 
both to person and property, it enacted restitution, or reparation, in some 
form, as the chief, and often the whole, element of punishment. And this 
was wiser in principle, more reformatory in its influence, more deterrent in 
its tendency, and more economic to the community, than the modem 
practice, of so often substituting an unremunerative or very costly impris-
onment for the ancient mode of treatment." Restitution in its current context 
is considered to be a viable alternative to incarceration. Not only does the 
offender in particular benefit from this approach, but society benefits in 
general. As Berrini (1921, p. 42) wrote, "The State spends enormous sums 
of intensive breeding of dangerousness and criminality of offenders: and 
thereafter restores to society offenders more fearful than before". Further-
more , the family of an offender, who may actually be innocent, does not 
suffer from the imprisonment; and the offender, in order to make his/her 
restitution payments, has to work, which means that taxes will be paid or 
community service will be delivered, which is beneficial to society but 
would not be the case if we imprison the offender. Especially today, as 
correctional administrators struggle with the dilemmas of overcrowded 
prisons and record incarceration rates, restitutions seems to be a viable way 
to ease some of today's correctional system problems in the United States. 
Just to illustrate the dilemma of the correctional crisis in the United States: 
the prison population increased according to the U.S. Department of Justice 
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(1989a) between 1980 and 1988 by 90.2% and the American Civil Liberties 
Union Foundation (1987) reported that as by March of 1987 48 of the 50 
correctional departments of the States were under federal court orders to 
improve the situation of the prison systems. 

Third, a conceptually distinct purpose for restitution is the rehabilitation 
of the offender. As Cohen (1942), Del Vecchio (1975), Eglash (1958a, b, 
1959), Ga/away and Hudson (1975a, b), Mowrer (1978), Newton (1976a, 
b), Schafer (1970a, b, 1974, 1975a, b), Spencer (1975), and Tallack (1900) 
pointed out, restitution might be more rehabilitative than other correctional 
measures because it is related rationally to the amount of damages done and 
might be perceived as more just by the offender. Furthermore, the offender 
is an active participant in the treatment program: i.e., the program puts the 
burden almost totally on him and much less on society. In addition, it 
provides the offender with a concrete way to express guilt; and the stigma 
for the offender who makes restitution is far less than for the offender who 
is sent to prison. 

Christie (1978), who considered conflicts as property, argued that crimi-
nal conflicts have become others people's conflicts, primarily the property 
of lawyers, a process in which the victim is a nonperson in a Kafka play 
and goes away more frightened than ever before and in even greater need 
of an explanation of criminals as nonhumans. He advocated, instead, some 
sort of neighborhood court where the offender would be confronted by 
his/her victim and neighborhood, since the offender usually wants distance 
between him/herself and the victim, the neighborhood, and other participants 
in the conflict. 

In Christie' s concept, the offender would have to take responsibility for 
his action through some process of mediation with the victim and/or the 
neighborhood, thus constituting a major part of the concept of rehabilitation. 
As restitution becomes one of the major program innovations to rise from 
the ashes of the correction/rehabilitation/treatment area of the past, it offers 
a healthier environment for treatmeni: without loosing the goals of the 
approach. 

Fourth, restitution also offers a fairly easy-to-administer sanction for the 
criminal justice system. Restitution programs can be administered at the 
pre-trial stage in the prosecutor's office and community correctional facili-
ties and as part of probation and parole sentences. Ga/away (1977a, b) 
suggested it as part of diversion; and Cohen (1942) thought the right place 
for restitution was the probation department. Regardless of which form one 
prefers, we know that there are many established organizations in the 
criminal justice system where restitution programs could be added easily. 
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Their main goal would be a reduction of either (1) offenders who would not 
have processed through the complicated and expensive court system or 
(2) incarcerated offenders who are the most costly for society. 

Finally, the last advantage of restitution programs is that society at large 
would benefit from a more humane approach that would lead to a reduced 
need for vengeance and retribution. If society sees that the offender takes 
an active step to undo the harm he has done and that the victim is involved 
in the criminal justice process, people might develop different attitudes 
towards offenders. In a way this condition refers to Christie' s ideal society 
in which conflicts would be handled by victim-oriented and lay-oriented 
courts. 

These five poosibilities are not mutually exclusive and may not be 
complete. Those possibilities are, in practice, defined more definitely by 
specific restitution programs. Over the past fifteen years we have ex-
perienced a booming business in the creation and operation of these pro-
grams. 

3. Restitution Programs in the 1980s 

While restitution and victim offender reconciliation sounds very promis-
ing in theory, it is plagued by shortcomings in practice: First, despite a 
tremendous amount oflegislative decision with regard to the implementation 
of restitution and victim offender reconciliation programs, they are applied 
in a very unsystematic manner at the discretion and initiative of criminal 
justice administrators who support such programs at very different levels. 
According to Waller (1990) Legislation in the USA and Canada created over 
the past fifteen years over 2,000 new laws and procedures to improve the 
situation of victims of crimes and and to implement various forms of 
restitution and victim offender reconciliation programs. Unfortunately these 
laws and procedures were passed in a very unsystematic manner, leading to 
quite different applications depending on the jurisdiction one looks at. 
Furthermore, according to Hudson and Ga/away (1989) and Shapiro (1990), 
these laws and procedures are mostly applicable at the discretion of the 
police, the prosecutors office and the courts and not mandatory, thus leading 
to confusion. 

Second, almost all restitution and victim offender reconciliation programs 
use restitution or mediation only for property offenses and/or first-time 
offenders. There is no reason why these programs are restricted to this 
clientele; and one looks in vain to find a theoretical explanation. We were 



Recent Developments on Restitution 429 

unable to find in the restitution literature evidence suggesting such limita-
tions, although in the more practice-oriented literature of the 1970s and 
1980s these limitations are taken for granted without a reasonable explana-
tion. 

Third, having found such a limitation, we are not surprised that restitution 
and mediation as an alternative to incarceration, although heavily advocated 
by proponents, is nearly nonexsistent. Hudson and Chesney (1978) found 
that restitution is commonly added to probation and parole requirements and, 
as Austin and Krisberg (1982) found, expands rather than reduces control 
over the offender. Harlands (1981a, b) reviews of community service 
statutes revealed that community service is not intended as an alternative to 
incarceration, although it is claimed as such in the literature. 

Fourth, Hudson and Ga/away (1980) reported that restitution programs in 
Pima County, Arizona, British Columbia, and Minnesota admit only a 
disproportionately small number of minorities, indicating that programs 
indeed select very carefully whom they admit into their programs. To no 
one's surprise, those who are admitted constitute the lowest risk group of 
offenders; and it is possible that the chosen offender would, in the absence 
of a restitution or mediation program, just be fined and/or placed on 
probation. If that were the case, restitution would be an additional burden 
to the offender. 

Fifth, the majority of restitution programs are applied to juveniles more 
often than to adult offenders. Again, juveniles probably constitute a lower 
risk group for which the criminal justice officials might be more willing to 
use this penal sanction. With the exception of the Philadelphia study by 
W eitekamp (1989) we were unable to find a study where restitution or 
mediation was applied to a group of people who represented a common 
sample of offenders in a metropolitan area. Quite contrary, participants in 
restitution and mediation programs seem to be white, middle-class individu-
als who have committed only property crimes and are often first-time 
offenders; in many of these cases, the ·;ictims are companies. 

Sixth, as Weitekamp (1989) found there exists evidence that the goal of 
restitution and mediation proponents, to reintroduce these forms on a grand 
scale into the criminal justice system, failed. Furthermore, the creation of 
official restitution and mediation programs might have led to the reduction 
of restitution orders typically used by judges as part of a probation sentence. 
According to Sutherland and Cressey (1960, p. 429) 33% of all the sen-
tences in 1957 in California, that is before the rediscovery of restitution and 
mediation in the 1970s, contained a restitution order. W eitekamp (1989) 
found in his Philadelphia study a rate of 28.6%. Again, in his study there 
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was not an official restitution or mediation program implemented and the 
restitution orders were imposed on the initiative of a single judge. On the 
other hand reported Hudson and Chesney (1978, p. 134) far lower rates for 
various jurisdictions in Minnesota at a time where restitution and mediation 
programs were at the peak of their popularity. A reason for this discrepancy 
might be that judges who used restitution orders more often became more 
cautious because of the increased public attention restitution and mediation 
received in the 1970s and 1980s. Further clarifications for this discrepancy 
are needed. 

Seventh, another important aspect would be whether restitution and 
mediation in their various forms have reduced the recidivism rate. Hudson 
and Chesney (1978), in a study in Minnesota, reported that 6% of the 
experimental group (released from prison to a restitution center), versus 24% 
of the control group (served their prison sentence and were released on 
parole), were returned to prison because they were convicted of a new crime. 
However, only 10% of the control group were returned because of technical 
violations, whereas 40% of the experimental group were returned. In 
general, 46% of the experimentals versus 34% of the controls were returned 
to prison, indicating that the experimentals were under much tighter control 
and that this control was responsible for their higher recidivism rate. 

Finally, a major problem of restitution and mediation programs is the 
planning, implementation and evaluation of such programs. According to 
Hudson and Ga/away (1989) and Shapiro (1990) restitution and mediation 
programs are often planned and implemented in a very unsystematic man-
ner. In addition these programs are implementated with no concrete goals 
and are often combined with other criminal justice and welfare programs, 
thus making evaluations of the effects of restitution and mediation programs 
impossible. Furthermore, net-widening effects are almost never considered. 
In order to improve the quality of restitution and mediation programs major 
changes in the planning and the evaluation of the effects of these programs 
seem to be unavoidable and necessary. 

4. Recent Legislative Developments in the USA and Canada 

A variety of standard setting bodies have recommended the use of 
restitution and mediation in the justice system of Canada and the United 
States. For example, the American Bar Association (1970) approved that 
restitution has precedence over a fine. The Annual Chief Justice Earl 
Warren Conference on Advocacy (1975), the U.S. National Advisory Com-
mission on Criminal Justice Standards and Goals (1973), and the Law 
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Reform Commission of Canada (1974) proposed to use restitution as an 
alternative to incarceration. More recent legislative developments who rec-
ommended and supported the use of restitution are based on the U.S. 
Presidential Task Force on Victims of Crime (1983), the Canadian Council 
on Social Development (1981), the Canadian Association for the Prevention 
of Crime (1982), and the Canadian Federal-Provincial Task Force on 
Justice for Victims of Crime (1983). 

The Congress of the U.S.A. passed in 1982 the Victim and Witness 
Protection Act and in 1984 the Victims of Crime Assistance Act, both 
calling for compulsory consideration of restitution. The National Organiza-
tion for Victim Assistance reported in 1987 that all fifty states in the U.S. 
have laws who allow the use of restitution in order to make redress to the 
victim. In addition is the use of restitution a part of the sentence in 26 states 
mandatory and in cases where a judge does not impose a restitution order 
he/she has to give a written explanation why a restitution order was not 
imposed. 

In Canada passed the parliament in 1984 Bill C-19 which gave restitution 
as a sentencing tool priority over all other sanctions and allowed the use of 
restitution in cases of violent crimes. In addition passed the Canadian 
parliament in 1988 Bill C-89 which focussed exclusively on victims of 
crimes and entailed a whole battery of sections dealing with the use of 
restitution and mediation. We are unable to discuss the details of these 
sections here, but they look overall like a major improvement with regard 
to the use of restitution and victim offender reconciliation, as well as the 
rights of victims of crime. Unfortunately found Robinson (1990) in her 
evaluation of the effects of Bill C-89 that the new law had almost no effect 
in practice. The reason for not using restitution and mediation more often 
is that the new laws created all these options as a possibility and they were 
not mandatory. It seems therefore that the police, prosecutors, and judges 
did not pick up the options the laws created and the losers at the end are, 
once again, the victims of crime. 

A tremendous step further went the Standing Committee on Justice and 
Solicitor General in their report and recommendations to the House of 
Commons in August 1988. The members of the Committee were, according 
to Waller (1990), quite conservative and their recommendation about the 
role of victims of crimes and the use of restitution and mediation within and 
outside the Canadian Criminal Code was in general perceived as a big 
surprise. The committee did not only make very explicit and detailed 
recommendations about the role of the victim and the use of restitution and 
mediation, but it recommended them to be mandatory. If these recommen-
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dations would be adopted by the Canadian House of Commons, Canada 
would definitely become one of the leading nations with regard to victims 
rights and could achieve a more restitutive justice system. 

Contrary to Canada, where legislative decisions are made on a national 
level, legislative efforts in the USA are mainly made on the state or county 
level. Therefore lacks the USA a unified policy regarding restitution and 
mediation and the 2,000 new laws and procedures passed over the past 
fifteen years can be explained by this fact. For example, in a report on 
restitution to the Governor and the Legislative of New York in 1988, the 
Committee recommended 48 improvements. An evaluation of that report 
reveals that the legislation and administration of restitution and mediation 
in the State of New York is on all levels tormented by little and often tedious 
problems, thus leading to confusion and ineffectiveness. 

To summarize the legislative developments in the USA and Canada 
shows that recent developments do have problems. In Canada where Bill 
C-89 was supposed to create a unified crime victim policy and an increased 
use of restitution and mediation this was not achieved because the new 
sections of the law were not made mandatory. The Standing Committee on 
Justice and Solicitor General clearly acknowledged this fact and it has to be 
seen whether the House of Commons will adopt the far reaching recommen-
dations of the Committee. On the other hand, as the developments in the 
State of New York - developments in other states and counties of the USA 
are very similar - show, that they work from the bottom to the top. If a 
problem occurs in the practical application of restitution and mediation 
programs, attempts are started to solve them on the legislative level. This 
procedure appears to be too time consuming and uneconomically. A unified 
State or Federal policy seems to be more effective and less time consuming. 
Such an approach, on the other hand, bears the risk that smaller problems 
will be implemented permanently in the system and the correction of them 
would be difficult if not impossible. 

5. Can Restitution and Mediation Programs serve as an 
Alternative to Incarceration? 

Despite the fact that one of the major arguments of restitution and 
mediation proponents in the 1970s was that this approach allows a reduction 
in prison sentences and can serve as an alternative to incarceration, results 
of such programs show that it seems to be impossible. Although the 
theoretical groundwork of restitution and victim offender reconciliation 
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stresses this aspect heavily, evaluations of current programs indicate that 
restitution and mediation orders can lead to an increase of incarceration 
rates. The national surveys on victim offender reconciliation programs 
(Daniels 1988; Gehm 1990; Coates 1990, and Umbreit 1986) and on 
community service programs (Harland 1981a, b) clearly show that these 
programs do not serve as an alternative to incarceration because they serve 
an offender population charged with minor offenses. Coates (1990), how-
ever, mentioned the program of the Genese County Sheriff's Department in 
New York which started to work with violent offenders and their victims. 
Unfortunately no results are available yet, but this development seems to 
indicate a trend. While in the 1970s the criminal justice systems enthusias-
tically planned and implemented restitution and victim offender reconcilia-
tion programs led the results of these evaluations led in the early 1980s to 
disenchantment among restitution proponents. By the end of the 1980s, 
however, there seems to be the trend to extent restitution and victim offender 
reconciliation programs to more problematic offender populations and, in 
general, it seems that criminal justice officials are willing to take a higher 
risk. 

The reason why recent restitution and victim offender reconciliation 
programs failed to be alternatives to incarceration is caused by the selection 
criteria for these programs. These selection criteria were developed by 
criminal justice officials and, once again, there exists no theoretical basis 
for the limited use of restitution and victim offender reconciliation programs. 
The average offender, being assigned to a restitution or victim offender 
reconciliation program, is typically white, belongs to the middle class, is a 
first time offender, and committed a property offense. Therefore, it seems 
to be logical that with such an clientele, which does not represent the typical 
Canadian or American criminal, one cannot speak about restitution and 
mediation programs as alternatives to incarceration. 

In this context one has to ask why current restitution and mediation 
programs, although praised as alternatives to incarceration, fail to be such 
an alternative. So far results from program evaluations indicate that this 
failure results from the implementation process and bureaucratism. 
W eitekamp' s (1989) study showed that a single judge, using exsisting 
facilities of the criminal justice system, was able to use restitution as an 
alternative to incarceration for serious violent offenders on a large scale. 
The analysis showed that there was almost no difference between the 
incarceration and the probation/restitution group, whereas there were sub-
stantial differences between them and the probation only group. The judge 
did not use any selection criteria and the comparatively low recidivism rate 
of the probation/restitution group indicates that restitution and mediation can 



434 Elmar Weitekamp 

successfully be used as an alternative to incarceration and can be applied to 
offenders with an extensive criminal history. In addition belonged the 
majority of the offenders to a minority group, came from a large, metropoli-
tan area, and about half of the offenses committed were serious, violent 
offenses such as homicide, rape, robbery, and aggravated assault. On the 
other hand showed the results of carefully planned and implemented resti-
tution and victim offender reconciliation programs that they used very strict 
selection criteria, thus avoiding to be an alternative to incarceration. In 
addition increased rather then reduced restitution and mediation programs 
the high recidivism rates of these programs the prison population through 
the high rate of technical probation/parole violations. 

Evidence shows so far that restitution and victim offender reconciliation 
programs failed to be an alternative to incarceration. The sound theoretical 
basis and the practicability of the concept, as shown by our ancestors, failed 
to have an impact on the implementation of restitution and victim offender 
reconciliation programs in the 1970s and 1980s. The causes for this failure 
can be seen in the application of strict selection criteria, the bureaucratism, 
and the cautious approach criminal justice officials take in the planning of 
such programs. On the other hand the brave, unbureaucratic, and unconven-
tional use of restitution, as shown by the Philadelphia judge, shows, that 
restitution can serve as an alternative to incarceration for serious, violent 
offenders. 

6. Do Restitution and Mediation Programs lead to wider, 
stronger, and different Nets of Social Control? 

Austin and Krisberg (1982, p. 377) poiflted out that the restitution pro-
grams have created: 

"1. Wider Nets, in the sense that reforms have increased the proportion 
of persons whose behavior is regulated and controlled by the state. 

2. Stronger Nets, in that reforms have augmented the state's capacity to 
control citizens through an intensification of its powers of interven-
tion. 

3. Different Nets, through the transfer of jurisdictional authority from 
one agency to another, or the creation of new control systems." 

It seems to be clear that restitution and mediation programs do increase 
the nets of social and state control. Only restitution models, such as proposed 
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by Del Vecchio, Barnett, and Christie, could reduce such control, but they 
seem at this point and time to be unrealistic. The critique, that these 
programs increase control by the state (e.g. Austin & Krisberg 1982), seems 
to be nonsense since this kind of sanctioning always increases the obliga-
tions of the offender. A restitution or victim offender reconciliation order 
always means that the offender is obliged to fulfill some services. The 
control of this fulfillment leads then necessarily to a wider, stronger, and/or 
different control by the state. Therefore seems to be the right question, 
whether this additional burden for the offender is justified? Weitekamp 
(1989) concluded in his study that this additional burden is justified since 
the advantages of restitution and victim offender reconciliation programs for 
the society at large far outnumber the disadvantages the offender might 
suffer from a restitution or victim offender reconciliation order. 

The absence of restitution and victim offender reconciliation programs 
would mean that the victim of a crime would again be excluded from the 
criminal procedures. We do not deny that restitution orders constitute an 
additional burden for the offender, but the alternative would be to neglect 
the victim of a crime. This form of sanctioning, despite being an additional 
burden for the offender, can also lead to advantages for the offender. The 
offender might not be sentenced to a prison term or his prison term might 
be shortened. 

A conceptually distinct purpose for restitution and victim offender recon-
ciliation is the rehabilitation of the offender. As Cohen (1942), Del Vecchio 
(1975), Eglash (1958a, b, 1959), Ga/away and Hudson (1975a, b), Mowrer 
(1978), Newton (1976a, b), Schafer (1970a, b, 1974, 1975a, b), Spencer 
(1975) and Tallack (1900) pointed out, restitution might be more rehabili-
tative than other correctional measures because it is related rationally to the 
amount of damages done and might be perceived as more just by the 
offender. Furthermore, the offender is an active participant in the treatment 
program; i.e., the program puts the burden almost totally on him and less 
on society. In addition, it provides the offender with a concrete way to 
express guilt; and the stigma for the offender who makes restitution is far 
less than that for an offender who is sent to prison. Finally, leads the use of 
restitution as a penal sanction to higher degrees of satisfaction among the 
victims of crimes and in the case of victim offender reconciliation programs 
it may lead to atonement between the offender and the victim (Daniels 
1988), thus leading to a better and more content society. 

On the other hand restitution programs can indeed lead to stronger control 
by the state and, as Hudson and Chesney (1978) showed, to increased prison 
sentences. They compared a group of offenders who were released to a 
restitution center after a three month period of incarceration with a group 
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of offenders who served their term in prison. While 24% of the incarceration 
group were recidivistic and had to return to prison, only 6% of the restitution 
group were reincarcerated. However, an additional 40% of the restitution 
group returned to prison, because of technical violations, compared to 10% 
of the incarceration group. These results show that parole was revoked for 
40% of the restitution compared to the incarceration group. Unfortunately 
reported Hudson und Chesney (1978) not which technical violation was 
responsible for the revocation of parole. It is quite normal that apart from 
the restitution order additional orders are imposed as a condition of parole. 
This could be to participate in a vocational training program, to learn to read 
and write, to participate in a alcohoVdrug treatment program, etc .. Therefore 
one cannot conclude from Hudson and Chesney' s results that the restitution 
order was responsible for the high failure rate. In addition, the offenders of 
the restitution group were required to live for the first six months after their 
release from prison in a restitution center. Since parole for the restitution 
group was revoked in 50% of the cases within the first six months, one can 
assume that the tight supervision and control of the parole conditions and 
the restrictive living circumstances were responsible for the high failure rate 
and not restitution alone. 

Contrary to the results from Hudson and Chesney found Weitekamp 
(1989) that his restitution group, compared to the incarceration and proba-
tion only group in his sample, had the highest revocation rate within the first 
two years (51 % ) and in 45.6% was the reason a technical violation. For the 
probation group were the numbers 30.8% and 20.4% respectively. However, 
if one compares the total probation time the picture looks quite different. 
61.2% of the restitution group finished their probation time successfully, 
meaning they were not reincarcerated, compared to 57.3% of the probation 
only group. Further analysis revealed that in the case of the restitution group 
the main reason for the probation revocation was failure to fulfill the 
restitution order. In these cases resentenced the judge usually the offenders 
to another probation term. As the final results show, it seems to take some 
time for the offenders to realize that they have to fulfill the restitution order 
and some of them have to be reminded more than once. 

One can conclude from the results available that restitution and victim 
offender reconciliation programs do indeed lead to wider, stronger, and/or 
different nets of social control. But the question seems to be whether this is 
justifiable and reasonable or not. If one reacts as strict and swift for slight 
failures, as it was the case in Minnesota (Hudson and Chesney 1978), it 
seems to be questionable. The results of Weitekamp (1989) show that one 
has to be more patient with the offender and give him more time in order 
to get good results. In this case seems the additional burden to the offender 
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justifiable and the gain for him, the victim, and society at large seems to far 
outnumber the disadvantages caused by the wider, stronger and different 
nets of social control. 

7. The Rehabilitative Effect of Restitution and Victim 
Off ender Reconciliation Programs 

As mentioned earlier, the proponents of restitution and mediation pointed 
out the rehabilitative effects of this approach. Ga/away and Hudson (1974) 
identified five rehabilitative effects: first, that the restitution sanction is 
rationally and logically related to the damage done; second, that the sanction 
is clear and explicit, with the offender knowing at all times where he stands 
in relation to completing the goals; third, restitution requires the offender to 
be an active participant; fourth, provides a concrete way in which the 
offender can atone and make amends for his wrongdoing; fifth, the stigma 
an offender suffers usually from might be avoided by a more positive 
response from members of the community. Eglash (1958a, b, 1959, 1977) 
demanded already in the 1950s a kind of "creative restitution" which should 
include five elements: first, an active, effortful role on the part of the 
offender; second, this activity has socially constructive consequences; third, 
these consequences are related to the offense; fourth, the relationship be-
tween offense and restitution is reparative, restorative; fifth, the reparation 
may leave the situation better than before the offense was committed. Eglash 
preferred in his approach services rather than monetary payments towards 
the victim. His demands of the 1950s are refelected best in the victim 
offender reconciliation programs of the 1970s and 1980s. Even though the 
offender does usually not meet the victim in the case of a restitution order 
as part of a probation/parole sentence, almost all the rehabilitative elements 
and advantages can be applied to this situation as well.Only an active 
participation of the victim in the process of mediation is not possible as well 
as it is not possible that the reparation process may leave the situation better 
than before the offense was committed. 

The active participation of the victim in the mediation process is, how-
ever, advocated unanimously. Ga/away (1985) identified five critiques 
against the participation of victims in the mediation process: first, that the 
victim should not be able to secure private gain through the criminal process; 
second, that the involvement of the victim in a process focusing on repara-
tion of the damage will distract from other goals of sentencing; third, that 
the victims are reluctant to participate; fourth, that the victims are vindictive; 
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fifth, that the victims will create an additional, unjustifiable burden on the 
criminal justice officials and that they will become a general nuisance to 
officials in the system. 

The first two objections are general ones. If one prefers a dogmatic, penal 
approach they are indeed serious objections. On the other hand, if one 
prefers a restorative approach one can dismiss them easily. 

If one wants to answer the question whether the victims are reluctant to 
participate in the process penal procedures one should evaluate existing 
victim offender reconciliation programs. Restitution orders as part of pro-
bation cannot answer this question adequately. As Weitekamp (1989) re-
ported all of the victims in his study agreed with a probation sentence and 
the restitution order and preferred this sentence compared to a possible 
prison sentence. However, one has to interpret this result cautiously. The 
victims were only marginaly included in the criminal procedures and the 
decision of the judge. They were questioned about the damages suffered 
from and whether they agreed upon the restitutive sentence. The judge, 
however, was an absolute authority person, representing the state and having 
a lot of power. In this situation, combined with the prospect to get reim-
bursed for the damages suffered from, it seems to be no surprise that 100% 
of the victims agreed upon a restitutive sentence. 

Umbreit (1986) reported in his national evaluation of victim offender 
reconciliation programs, in which he evaluated 32 programs, that about 60% 
of the victims agreed to have a meeting with the offender. He reported 
further on, that in a program in Valparaiso, Indiana in nine out of ten 
meetings a contract between the victim and the offender was reached. 
Similar results were obtain by Coates and Gehm (1988) in a study, in which 
28% of the victims and 2% of the offenders refused to meet each other. In 
95% of the meetings a contract was agreed upon and 90% of the contracts 
were fulfilled by the offenders within one year. Gehm (1990), on the other 
hand, found a lower participation rate in a program he evaluated. Of the 535 
cases he evaluated, 53% of the victims refused to meet the offender. In 228 
cases of the 250 meetings between offender and victim the participants 
agreed upon a contract and in 203 of the cases the offender fulfilled his 
obligation. 

Even though a considerable number of victims refuses to meet the 
offender, some victims are willing to take an additional burden upon 
themselves in order to meet the offender. Galaway and Hudson (1975a) 
reported that of 44 victims at the Minnesota restitution center 31 were 
willing to make a long trip by car to the prison in order to meet the offender 
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for a mediation session and to negotiate a restitution agreement. In addition, 
constitutes the mediation in general an additional burden to the victims of 
crime. 

The results indicate a participation rate of about 60% one has, once again, 
to interpret these results cautiously. All the evaluated programs admitted 
into the mediation process almost exclusively offenders who were first time 
offenders, and/or property offenders, were white, and mainly juveniles. The 
real test would be if victims of violent offenses would agree to participate 
in victim offender reconciliation programs. Since the emotional trauma for 
the victims are in cases of violent victimizations much more dramatic, one 
could expect a much lower participation rate. Unfortunately there exist no 
victim offender reconciliation programs who deal with these kinds of crimes 
and it has to be seen in which way would the inclusion of violent offenses 
be reflected in the participitation rates. 

The fourth argument against the participation of the victim: that the victim 
is too vindictive, cannot be supported by available research results. Heinz 
and Kerstetter (1981) reported that the victims, when asked for statements 
about the sentence length for the offender, did in general not recommend 
the maximum penalty they could have asked for. Hudson and Galaway 
(1974), as well as Henderson and Gitchhoff (1981) found that the victims, 
being aware of the fact that their participation would lead to a shortening 
of the prison stay or even avoid one for the offender, were willing to 
participate in the mediation process. The most convincing result was ob-
tained by Coates (1990), who found that 97% of the victims reported that 
they would do so if they would be victimized again. Similarly reported 
Daniels (1988) that 81 % of the participants of a victim offender reconcilia-
tion program, of whom were already 33.3% vicitimized at the time of the 
questioning another time, supported the notion that restitution and mediation 
programs should be used as an alternative to incarceration. 

The last objection: that the participation of the victims in the criminal 
procedure would be too burdensome for the criminal justice system can, 
again, not be supported available evidence. Existing restitution and media-
tion research shows that the costs of such programs are not unreasonable. 
Furthermore reported Hudson, Galaway and Novack (1980) that such pro-
grams can be implemented at all stages in the criminal justice system. In 
addition, showed W eitekamp (1989) that the judge in his study used the 
exsisting structure of the Phialdelphia probation department successfully for 
restitutive purposes without additional funds. 

To sum it up, the five objections towards the participation of the victim 
in the criminal procedure can be rejected. It has to be seen, however, in 
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which way the results change when restitution and victim offender recon-
ciliation programs will include in their programs more serious, violent 
offenders. 

Another important aspect of the rehabilitative effect of restitution and 
victim offender reconciliation programs is in which way they lead to 
atonement and content among the offender, the victim, and the society at 
large. Once again, we have to concentrate our interest on the victim offender 
reconciliation programs, since they can evaluate these effects better than 
programs in which restition orders are added to probation/parole. A way to 
evaluate these effects for the latter is to evaluate the extent of which victims 
make use of victim impact statements. Victim impact statements were in the 
State of New York introduced in 1985 and Poklemba and Abate (1988) 
reported that in 1986 20,654 of 30,331 victims used this possibility to inform 
the court about their victimization and to have an impact on the criminal 
procedure. This response rate of 68% is quite encouraging and one can 
expect that this rate will grow since 1986 was the first year it was used in 
the State of New York. It has to be pointed out that in the case of victim 
impact statements the victim does not meet the offender, but he/she gives 
the court a written report, thus enable prosecutors and judges to evaluate the 
victimization in a better way and to use these informations to impose 
restitution orders. It has to be seen in which way other jurisdictions will use 
victim impact statements and what effects they will have on the criminal 
justice procedures in the future. 

With regard to victim offender reconciliation programs reported Coates 
(1990) that 97% of the victims who participated in such programs in Indiana 
and Minnesota would participate again in such programs in the case of an 
additional victimization. The victims were in particular content with the fact 
that they could meet the offender, thus getting informations about their 
victimization and to learn about the hidden motives of the offender's action. 
Umbreit (1986) ranked the reason why victims participated in a mediation 
program: first ranked the wish to get reimbursed for the losses suffered from, 
followed by the wish to help the offender, followed by the thought to 
participate in a meaningful way in the criminal justice process, and finally 
followed by the idea to learn more about the hidden motives of the offenders 
action and to get rid of their own frustrations. In general agreed the 
participants of the mediation program in Umbreits study that the victim 
offender reconciliation program provided a more meaningful way to punish 
the offender compared to the traditional ways of punishment. The victims, 
who did not participate in the mediation process, ranked their reason for not 
participating as following: first, the burden placed on them by participation 
far outweighted the damage suffered from; second, to be too afraid to meet 
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the offender; third, to have reached already a restitution contract with the 
offender on a private basis; finally, too much time went by between the time 
of the commission of the crime and the proposed meeting with the offender. 

While the victims in Umbreit' s study did not feel pressured to participate 
in the mediation process, reported the majority of the offenders that they 
felt pressured. Of the offenders reported 83% that they were very pleased 
with the outcome of the mediation process while 59% of the victims felt 
that way. Of the victims reported an additional 30% that they were partially 
pleased with the outcome and 11 % reported dissatisfaction. 97% of the 
victims reported that they would participate again in a mediation program. 

Umbreit evaluated in his study the reasons why the victims and offenders 
felt satisfied and content with the mediation process and how atonement was 
reached. The victims reported that most important was the opportunity to 
meet the offender and to learn more about the hidden motives of the 
offenders action as well as to learn more about the social background of the 
offender. Second ranged the possibility to get reimbursed for the damages 
suffered from, followed by the opportunity that this procedure allows the 
offender to express his guilt and repentance, and, finally, the conscientious-
ness of the mediator who made a tremendous effort to reach an agreement. 

The offenders on the other hand ranked highest the possibility to meet 
the victim and the willingness of the victims to listen to them. This was 
followed by the fact that they could avoid a short imprisonment period and 
in some cases to get no criminal record. At the end ranked that they had the 
option to negotiate a realistic time frame to make the restitution payments 
and to make things right. Of the victims, asked whether the sentences the 
offender received were adequate, reported 70% they were, wereas 24% of 
the victims thought the sentences were to low and 5% reported them to be 
too high. 

Daniels (1988) compared a group of 21 persons who participated in a 
victim offender reconciliation program with 25 persons who went through 
the normal criminal justice procedure. Although the sample is quite small, 
the results are very informative. The mean age of the mediation participants 
was 41,4 years compared to 50,8 years for the non-participants. At the time 
of the questioning were already again victimized about 33% of both groups. 
76.1 % of the persons who participated in the victim offender reconciliation 
program reported that they were satisfied and content with the outcome 
while only 16.7% of the persons who went through the normal criminal 
justice procedure reported this. In addition reported 44.5% of the partici-
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pants in the mediation program that the meeting with the offender enabled 
them to get a better understanding of their victimization whereas only 8.3% 
of the control group reported this effect. 

However, one criteria of victim offender reconciliation programs, atone-
ment, although heavily advocated by proponents of these programs, seems 
to be the missing case. We could not find concrete evidence that victim 
offender reconciliation programs lead to atonement between the victim and 
the offender and that the situation might be better after the crime than it was 
before. One can find once in a while described cases where this was the 
case but they seem to be the exception rather than the norm. The cases 
described by Coates and Gehm (1985), for example, give the impression 
that the victims were mainly interested in getting reimbursed for the losses 
suffered from and not to achieve atonement with the offenders. Further 
research seems to be necessary to find out more about this aspect of victim 
offender reconciliation programs. 

It seems to be clear that the victim and the offender accomplish in victim 
offender reconciliation programs a higher degree of content and satisfaction 
compared to the traditional criminal justice procedures. Therefore one can 
conclude that this approach is more rehabilitative than traditional sanction-
ing. More content victims on the one hand, who understand the causes of 
their victimization better and know more about their victimizer, and more 
content offenders on the other hand, lead in the end to a more content 
society. But one has to caution here again, since victim offender reconcil-
iation programs so far focus typically on juvenile offenders, first time 
offenders, and/or property offenders. The real test for these programs would 
be to include serious, violent offenders who belong to minority groups and 
come from large metropolitan areas. 

8. Recidivism Rates for Off enders who Participated in 
Restitution and Victim Offender Reconciliation Programs 

If one wants to find out about the recidivism rates for participants of 
victim offender reconciliation programs one looks almost in vain for such 
informations. Program evaluations seem to be very interested in the degree 
of content and satisfaction the victim and the offender achieve; are interested 
if victims get victimized again; and want to know whether the victims would 
participate in such programs again. On the other hand they are not interested 
at all whether the offenders, who participated in such programs, commit 
crimes again and what are the recidivism rates for such programs. This fact 
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seems to be a fatal flaw since the success of any intervention and treatment 
program is usually evaluated by the recidivism rate. Especially if one 
demands to extent these programs to more serious and violent offenders, 
e.g. Umbreit (1988), it seems to be necessary to base this on the success -
here meaning a low recidivism rate - of existing programs. 

On the other hand we do have some results with regard to recidivism for 
restitution programs as part of probation and parole. One of the best results 
was reported by Challeen and Heinlein (1978) for the Win-Onus program. 
Their evaluation after a four year period revealed that only 2.7% of the over 
800 persons who participated in the programs committed another crime. 
Quite contrary reported Hudson and Chesney (1978) that 46% of the clients 
in the Minnesota restitution center were reincarcerated within a two years 
period, although a substantial number of the offenders was reincarcerated 
for technical parole violations. Petersilia (1987) reported for a community 
service program in New York that 50% of the clients recidivated within six 
months after their conviction. Weitekamp (1989) found that 24.5% of the 
restitution/probation group were reincarcerated during their probation time. 
Compared to this figure reported the U.S. Department of Justice (1989b) 
that within three years after release from a prison sentence 41.4% of these 
persons will be in prison again. Needless to say that the recidivism rate 
accomplished by the Philadelphia restitution group should be preferred, 
especially if one takes into consideration the current crisis of the American 
correctional crisis. 

These results of these few restitution programs are slim but, nevertheless, 
encouraging. Future evaluations of restitution and victim offender reconcil-
iation programs should focus on the recidivism aspect heavily since the 
"success" in this respect will be most important for the future of these 
programs. We do not deny that the degree of content and the satisfaction 
victims and offenders gain from these programs is important, but if these 
programs want to achieve to be considered as viable alternatives to incar-
ceration and to traditional criminal procedures, as demanded by proponents 
of this approach, they have to pay attention to the recidivism rates. 

9. Future Directions for Restitution and Victim Offender 
Reconciliation Programs 

As mentioned earlier, concluded Hudson and Ga/away (1989), as well as 
Shapiro (1990) in their evaluations of restitution and victim offender recon-
ciliation programs and research that these programs are: poorly planned; no 
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goals are set; restitution orders are mixed with all kinds of other therapeutic 
needs and goals, thus making it impossible to measure the real restitutive 
effect of these programs; and, finally, not to take the creation of wider, 
stronger and different nets into account. In addition, we pointed out that the 
recidivism rate is almost completely ignored. 

Our overview of recent developments on restitution and victim offender 
reconciliation programs in the USA and Canada is more confusing and 
brings up problems rather than clarifying them. Therefore we will try to 
show in which direction restitution and victim offender reconciliation pro-
grams could go and what needs to be done in order to do so. In addition, 
we will try to develop and show strategies how evaluation research of these 
programs can be improved. 

First, one has to clarify which level in the criminal justice system is best 
for the implementation of restitution and victim offender reconciliation 
programs; what kind of clientele should they serve; if selection criteria are 
necessary; and what are the goals of these programs. 

In order to decide which level within the criminal justice system is best 
for a program one has to consider the legal options. In Canada thought the 
legislation by passing Bill C-89 to create the legal prerequisites for a state 
wide restitutive approach whenever possible. However, as Robinson (1990) 
pointed out a first look at the effect of Bill C-89 revealed that prosecutors 
and judges did not use restitution and mediation more often since the 
sections of Bill C-89 were not mandatory. In addition showed the recom-
mendations of the Canadian Standing Committee on Justice and Solicitor 
General (1988) that the restorative approach in the criminal procedures can 
be taken a big step further as it was done in Bill C-89. In the USA exists 
no federal legislation regulating the use of restitution and mediation, how-
ever, there exist thousands of laws and criminal procedures on the state or 
county level which allow restitutive sanctions on various levels in the 
criminal justice system. Therefore one can safely conclude that the legal 
prerequisites for restitution and victim offender reconciliation, even though 
not optimal and far away from the demands of Christie, Del Vecchio, and 
Barnett, are in place and sufficient for the time being in the USA and 
Canada. 

If one evaluates the levels in the criminal justice system of the USA and 
Canada on which restitution and mediation can be applied one finds the first 
one at the prosecutors level. In programs, operating on this level, can 
restitution and mediation orders within the framework of plea bargaining be 
negotiated which lead to the dismissal of the case. In addition can the 
offender on this level be encouraged by the prosecutor to participate in a 
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restitution or victim offender reconciliation program which could be runned 
by the state, county or a private organization. A successful participation 
would, again, lead to the dismissal of the case. 

Restitution or mediation orders can be made by the judge within the 
framework of a probation sentence. Although judges can incarcerate an 
offender and, in addition, can order that restitution has to be made, little is 
known whether offenders do make their restitution payment after they serve 
their jail or prison sentence. Finally, the offender can be released on parole 
and transferred to a restitution center, operated either by the state, county 
or a private organization, and after a , successful stay be released into 
freedom. 

If one wants to implement a restitution or mediation program, one has to 
decide which level would serve best the interest of the planned program and 
whether this program should be runned by the state, county or a private 
organization. The most important factor in this decision seems to be the 
clientele the program is supposed to serve. Restitution and mediation pro-
grams at the prosecutors level, which typically lead to the dismissal of a 
case should serve the group of less severe criminals. We think this group 
should enclose first time and property offenders, a clientele, which at the 
current state of restitution and mediation programs is almost exclusively 
benefitting from such programs. More serious offenders with an extensive 
criminal history and/or violent offenders should benefit from restitution and 
victim offender reconciliation programs within the framework of probation 
and in extreme cases within the framework of parole. 

Once again, the currently in the USA and Canada applied selection 
criteria, used for the screening for eligible restitution and mediation candi-
dates, are applied without any theoretical basis and they are responsible for 
the limited application of restitution and victim offender reconciliation. 
Because of these limitations one can consider the results of restitution and 
mediation programs at best as trivial and in general as disappointing. The 
results of Weitekamp (1989) indicate that a tremendous extention of eligible 
candidates for restitution and mediation programs should be possible. 

If one considers the selection criteria used in the Minnesota restitution 
center, one finds that the eligible offenders had to be sentenced for a 
property offense, did not commit a violent offense within the past five years, 
and did not carry a weapon at the time of the commission of the last crime. 
As Hudson and Chesney (1978) reported was the recidivism rate for this 
group 46%. However, only 6% were reincarcerated because they committed 
and were sentenced for a new crime. 40% of the reincarcerated offenders 
were so called "in program failures", meaning they would not have been 
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reincarcerated if they would not have participated in the restitution program. 
These results show that the goal of restitution, namely to serve as an 
alternative to incarceration and/or to traditional criminal justice procedures, 
was turned upside down. We think that a clientele with a criminal history 
like the persons in the Minnesota program could be served best by restitution 
and mediation programs on the prosecutors level in a far less formal way 
and thus avoid the high rate of "in program failures". 

If one compares the results of Hudson and Chesney (1978) and 
Weitekamp (1989) one of the major differences, among others, is that the 
clients in Philadelphia, even though having a high probation revocation rate 
because they did not make their restitution payments, got plenty of chances 
to do so without sending them to prison or jail. Time and patience seem to 
be the most decisive factors for the different results obtained in Minnesota 
and Philadelphia. In Minnesota was in 50% of the cases parole revoked 
within six months while in Philadelphia in 51 % of the cases probation was 
revoked within two years. However, only 38.8% of the Philadelphia cases 
were reincarcerated within their total probation period. If one compares the 
clientele of Minnesota and Philadelphia the difference becomes even more 
evident. The Philadelphia clientele had an extensive criminal history (mean 
number of prior arrests = 3.72, mean number of prior convictions = 1.67, 
mean number of prior incarceration = 0.41) and were charged with serious, 
often violent crimes, came from a large metropolitan area and the vast 
majority of the offenders belonged to a minority group. Nevertheless ac-
complished this group a far lower recidivism rate as the Minnesota group. 
Therefore it seems to be legitimate to suggest that programs like the 
Minnesota one should be abandoned, since they serve a clientele which does 
not commit serious crimes, and the high "in program failure rate" shows that 
the traditional criminal procedures work even better than the restitution 
program in Minnesota. In which way restitution centers like the one in 
Minnesota could serve a different, more serious offender population cannot 
be said here and would be speculative. 

Besides the above mentioned problems is restitution and victim offender 
reconciliation programs research plagued by methodological problems. Re-
search on these programs reveals more problems rather than solving them. 
Besides evaluating vague formulated goals do researchers focus on superfi-
cial success criteria and neglect the important issues. One reasonable ex-
planation for this might be the fact that in the USA and Canada funding 
agencies as well as politicians demand shortly after the implementation of 
restitution and mediation programs informations about the success of these 
programs. Unfortunately does this not allow to develop a elaborate evalua-
tion design because this would take time, and time is something which 
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newly started programs do not have. The negative effect of this procedure 
is that these programs report success which is not justified since the 
informations about the success are at best superficial and typically mislead-
ing. This shortsightedness of the American and Canadian criminal justice 
officials leads to the above mentioned limitations and shortcomings of 
existing restitution and victim offender reconciliation programs. 

One negative example for this shortsighted, success oriented approach is 
the Economic Crime Unit in Philadelphia (Maiolino, O' Brian & Fitzpatrick 
(1990): The unit was started in the prosecutors office of Philadelphia in 1974 
and the goal was to use restitution as an alternative to incarceration for white 
collar crime and consumer and government fraud cases. Basically there are 
no objections against this, but if one looks at the offenses the prosecutors 
office is following, one finds that they almost exclusively prosecute welfare 
fraud cases. In addition to this limitation the success of this unit is measured 
by the amount of dollars of welfare fraud discovered and the amout retrieved 
by the city of Philadelphia. Maiolino, O'Brian and Fitzpatrick (1990) 
reported that since 1981 3,330 criminal complaints charging welfare fraud 
have been filed charging the theft of$ 19,863,306. They further reported 
that the city of Philadelphia, while having retrieved in the early 1980s 
$ 300,000 per year, is expecting to retrieve $ 1,650,000 in 1988. The authors 
celebrate these increases in the number of cases prosecuted and the increas-
ing dollar value as great success and come to the conclusion that their 
approach makes the victim whole again and holds the offender accountable. 

First, we think it is questionable whether this program can be considered 
as a restitution program in the true sense. It takes some elements of a 
restitutive approach, but Maiolino, O' Brian and Fitzpatrick do not report at 
all how they evaluate the financial capabilities of the offenders and all they 
seem to care about seems to be money, money for the city of Philadelphia. 
In addition, if one considers that persons on welfare are in very bad shape 
in the USA and that the commission of welfare fraud is almost a necessity 
to survive one can become cynical. One wonders whether the offenders who 
make the "restitution payments" commit other crimes in order to fulfill their 
obligations, but the criminal history and the recidivism rate is of no interest 
to Maiolino, O' Brian and Fitzpatrick. To base the "success" solely on the 
amount of money seems to be extraordinary shortsighted and misleading. 
The other side of the coin is that the program is among criminal justice 
officials and officials of the city of Philadelphia quite popular and they 
support the efforts and needs of the Economic Crime Unit as much as they 
can. 
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In order to improve future programs of restitution and victim offender 
reconciliation programs one should consider the following recommenda-
tions: 

1. To reduce or abandon the rigid selection criteria if one is really 
interested to use restitution and mediation as a real alternative to the 
traditional criminal justice procedures and incarceration. 

2. In order to determine the success of these programs one should control 
the recidivism rate of the participating offenders. To give the offenders 
time and to be patient with them seem to be decisive factors to run 
successful restitution and mediation programs. 

3. It is important to control whether the offenders do make their restitu-
tion payments, but in order to evaluate the success of a program the 
noncommission of new crimes should be more important. 

4. It would helpful to evaluate in cases where the victim and the offender 
have an ongoing relationship if through mediation atonement between 
the parties can be achieved. 

5. In cases where besides the restitution or mediation order other orders 
are imposed should the evaluation try to determine which effect had 
the highest effect for the success or failure of the participant. Discrim-
inant analysis and/or logistic regression models seem to be the appro-
priate tools to do so. 

6. Experimental or quasi experimental studies seem to be necessary to 
determine whether restitution or mediation programs can be con-
sidered as real alternatives to incarceration. 

7. If one insists that restitution and victim offender reconciliation pro-
grams have to be cost effective, one has to take the recidivism rates 
into account in order to determine whether these programs are cheaper 
as traditional procedures in the criminal justice system. 

10. Conclusions 

So far it seems that restitution and victim offender reconciliation pro-
grams in the USA and Canada have not achieved what proponents had hoped 
for. The 1970s and early 1980s were shaped by enthusiasm of restitution 
and mediation proponents and the implementation of such programs. How-
ever, in the 1980s disenchantement about the achievement set in because 
the theoretical soundness of restitution and mediation could not be trans-
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ferred into practical programs. The end of the 1980s is characterized by the 
hope to tum the wheel around and to extent restitution and victim offender 
reconciliation programs to more problematic offender populations. It has to 
be seen if this development takes place and whether it will succeed. 

The legislative developments in the USA and Canada with regard to 
restitution and victim offender reconciliation programs were manifold but, 
unfortunately, unsystematic. While Canada passed with Bill C-89 a unified 
law which promotes the use of restitution and mediation on a large scale, 
first results indicate that it failed since the procedures were not made 
mandatory and prosecutors and judges ignore the option this bill offers. In 
the USA passed legislation numerous laws and procedures to promote 
restitution and mediation on the state or local level, but in an unsystematic 
manner, thus leading to a great variety and confusion. 

The results of restitution and mediation programs reveal that too rigid 
selection criteria were used to determine whether an offender was eligible 
to participate in these programs. Therefore is the typical offender, who 
participates in these programs, a first time offender, committed a property 
offense, belongs to the middle class, does not belong to a minority group, 
is often a juvenile, and does not come from a large, metropolitan area. 
Therefore it is no surprise that restitution and mediation programs, although 
praised to be an ideal alternative to incarceration, failed to be such an 
alternative. To make things worse, some existing restitution and mediation 
programs increased instead of decreased the prison population. 

Furtheron were program evaluations poorly conducted and use superficial 
criteria to determine whether a program was a success or not. The most 
neglected aspect is the recidivism rate of offenders who participated in 
restitution and mediation programs. 

To sum it up, the results of existing restitution and victim offender 
reconciliation programs in the USA and Canada failed to be a real alternative 
to traditional criminal procedures and incarceration. It has to be seen 
whether the wheel can be turned around. Otherwise the victim of a crime 
will be, once again, according to Thorvaldson (1987) the big loser. 
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1. Introduction 

1.1 Legal Foundations 

The victim-offender-reconciliation (VOR; in German: Tater-Opfer-Aus-
gleich, TOA), can be said at the moment to be "an alternative to conven-
tional criminal penalties which is full of hopes", (Schreckling & Piep/ow 
1990, p. 10). Victim-offender-reconciliation (also referred to as indemnifi-
cation) is concerned with the reconcilatory settlement of the crime by means 
of voluntary settlement of the conflict by the victim and offender aside from 
the obvious compensation for material damage. 

The international restitution movement has moved VOR in Germany, into 
the central point of criminal-political discussion. Abolitioners demand that 
conflicts should be referred once again by the criminal justice system to a 
private level (Hanak et al. 1989). However, the inherently criminal view 
associates VOR with various theoretical expectations (see Roxin 1987, p. 37 
et seq.). Deterrent effects upon a particular offender is particularly con-
cerned with the fact that the offender confronts the effects of his behaviour 
and is directed to talk with the victim as a person. This can achieve a 
norm-stabilizing inner concern. At the same time, indemnification is a 
socially constructive achievement which can be meaningfully experienced 
and which contributes to reconciliation (Rossner 1989, pp. 31, 35). 

The analysis of German criminal law and the law of criminal procedure, 
shows that only a few rules can be found which make the imposition of 
compensation possible in a judgement, or along with dismissal of the 
criminal process, but such rules have scarcely any practical meaning (see 
e.g. Schoch 1987, p. 144; Roxin 1987, p. 38; Frehsee 1987, p.185, 261 et 
seq.; Friihauf 1988, pp. 77, 80). 

In addition, there are a considerable number of model projects and smaller 
projects in which the VOR has been arranged at an earlier stage in the 
procedure, mostly with the aim of having the case dismissed after settlement 
has been effected, and, partly also with the aim of obtaining mitigation of 
sentence. The information about this is full of gaps, in that until now only 
interim reports have been available in respect of some of the more extensive 
and well-known experiments (see e.g. for Braunschweig Viet 1988; for Koln 
Schreckling & Pieplow 1990, DBH 1990; for Reutlingen/ftibingen Kuhn & 
Rossner 1987; for Munich/Landshut Hartmann 1988; for the Ttibinger Court 
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Assistance Project Rossner & Hering 1988, see e.g. also the overview of 
Marx & Rossner 1989). Until now, final reports have only been available 
in respect of the "Handschlag-" (hand-shake)project in Reutlingen (Kuhn et 
al. 1989), in respect of the project "Waage" (balance) in Ki:iln (Schreckling 
1990a) and in respect of the Court Assistance Project in Tilbingen (Rossner 
1990). 

The available research should contribute to removing this deficit of 
information and to producing essential and fundamental structures and 
experiences of diverse initiatives, from a general point of view. The five 
new "Bundeslander" (federal states) in East-Germany, could unfortunately 
not be considered, in that reliable information could not until now be 
obtained. In addition, merely some basic data can be communicated in this 
volume from the comprehensive investigation. 

2. Method 

An overall inqui.ry into all of the presently running VOR-projects was 
attempted with the help of a mail survey which was carried out in March 
1990. The study concerned 93 departments of public prosecution in the old 
federal states, owing to the fact that the departments of criminal prosecution 
had proved to be central levels of authority in all projects carried out before. 
The information was virtually complete; some of the criminal prosecution 
departments did not reply themselves, but rather, it was dealt with by the 
chief public prosecutors or Ministry of Justice of the particular federal states 
affected. The extent of the information given was varied. The spectrum 
ranged from short negative answers to concrete and relevant references to 
the projects, with details of addresses and full information concerning the 
projects. 

Personal interviews of those concerned in the projects which had been 
reported followed, and afterwards, an evaluation of individual cases by 
means of criminal records, juvenile court aid files or files of private 
organizations, with the help of a predominantly standardized investigation 
sheet. The case information had to be obtained "ex post" in contrast to the 
accompanying research concerning the larger experiments. The associated 
interference with the fullness of the information and its uniformity or 
standardization, was balanced, in that the most important events were 
structured fundamentally according to similar points of view. 



Victim-Offender-Reconciliation in Germany 461 

3. Results 

3.1 Victim-Offender-Reconciliation in the Criminal Law relating 
to Juvenile Offenders 

The first victim-offender-reconciliation projects were promoted and sup-
ported as model projects in the criminal law relating to juvenile offenders, 
and provided with accompanying research. The first project arose in 1985 
in Braunschweig following the trying-out of other measures over several 
years. The project "Handschlag" (hand-shake) in Reutlingen and Tiibingen 
(1985), the Kolner "Waage"- (balance) (1986), and the "Ausgleich"- (rec-
onciliation)project in Munich and Landshut (1987), followed. 

In the meantime, several survey results could be said to convey the 
impression, that the actual number of victim-offender-reconciliation-projects 
is already immeasurable (cf. also Schreckling 1990b). Our more detailed 
inquiry however, indicated that merely a few youth welfare offices and 
private agencies have until now effected actual offender-victim-reconcilia-
tion. In addition to the four model projects, there are VOR-projects with at 
least one year's practice experience, in the following places: Aachen, Alfeld, 
Augsburg, Bielefeld, Bremen, Dehnenhorst, Dortmund, Diisseldorf, Ham-
burg, Kiel, Liineburg, Oldenburg und Stuttgart (more detailed data in the 
appendix, see tables). Additions to this list are possible in the course of 1990. 
In any case, from April 1990, there was a clear increase in statements of 
intent, expressing a wish to carry out victim-offender-reconciliation. 

The VOR is carried out in Bremen by a victim assistance establishment, 
which in the main, offers general assistance to the victim and also to 
witnesses. The work extends from offers to discuss the matter and advice 
on the matter, to more long-term assistance by various experts (lawyers, 
psychologists, social workers). VOR was carried out in 1986-1988, predom-
inantly with young adolescent offenders. These cases were allocated by the 
judiciary. After a short interruption, the Bremer Aid revised the concept and 
offered VOR also to adults and others, who could themselves register with 
the Bremer Aid. 

There were no victim-offender-reconciliation-projects in Berlin, Hessen, 
Rheinland-Pfalz and in the Saarland until the end of investigations (Decem-
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ber 1990). There are concrete plans above all, in Baden-Wiirttemberg, 
Niedersachsen and Nordrhein-Westfalen, to carry out further VOR-projects. 
Schleswig-Holstein is even planning to introduce it throughout the province. 

3.2 Victim-Offender-Reconciliation relating to the General 
Criminal Law 

The first project in general criminal law began in 1984 in Tiibingen, and 
was begun on the initiative of Hering (court assistant) and Rossner (at that 
time both judge and holding a university position). Four prototype projects 
began in 1985 in Nordrhein-Westfalen, Diisseldorf, Hagen, Koln and Bo-
chum, after discussions in respect of a state-wide introduction. In the 
meantime, all, with the exception of the Diisseldorf project, have failed. In 
the middle of 1987, the Hamburger VOR-project also began, and the 
department of public prosecution Detmold, has led its own "VOR-files", 
since the beginning of 1989. The VOR-project in Niimberg-Fiirth, has 
processed cases since 1.1.1990. There are concrete plans in Hannover and 
N ordrhein-Westfalen, to introduce offender-victim-reconciliation. 

An initial evaluation exists in respect of the Tiibinger project (Rossner 
1990). Further empirical results are not known. No file evaluation was 
possible in Niirnberg within the structure of the existing inquiry, because 
associated research supported by the Federal Ministry of Justice, has been 
provided for. The results of file evaluations in Diisseldorf, Hamburg and 
Detmold with a total of 155 allocated cases, are being compared with those 
from the Tiibinger project, in respect of which there have been 183 cases in 
about five years. 

3.3 Number of Victim-Offender-Reconciliation Cases 

Details in respect of the extent of previous experience in the criminal law 
relating to juvenile offenders, are produced in the following table. The large 
case figures indicate the experiments during the associated research (200 up 
to 360), and in general the number of cases is clearly lower (around 20 up 
to 70). Altogether, there are already experiences derived from over 1,500 
juvenile criminal law procedures, and around 400 general court procedures 
(see above 3.2). 

3.4 Institutions and Organizations 

All mediation relating to criminal law in general, has until now been 
carried by the court assistance. Private agencies, organizations providing aid 
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to those previously convicted or alternatively to victims, as well as two 
specially founded VOR-organizations (Koln, Liineburg) have until now 
been more frequently represented in the juvenile criminal law than the 
juvenile court assistance. The foundation of the project was effected on the 
private initiative of highly motivated workers. Since 1987, a central estab-
lishment has been attempted in Hamburg by the Senate through the juvenile 
court assistance but without much success. 

Most projects have arisen from experience with offender-orientated work. 
In this way, victim-offender-mediation is included within the tasks of 
the juvenile court assistance, or the organizations providing aid to those 
previously convicted, offer victim-offender-mediation. So-called "Briicke-
Vereine" (registered organization working in the field of diversion) under-
take alongside other care and guidance functions, victim-offender-media-
tion. 

3.5 Mediator 

The mediators do not bear any uniform description. The expressions 
"conflict-adviser" or "conflict arbitrator" have recently been frequently used; 
the expression "settlement adviser" appears more apt (according to AE-
WGM (alternative proposals for compensation) see below 4.)). 

Almost all mediators have professional training as social workers/social 
educationalists, partly as psychologists: in one instance, a female lawyer was 
successfully appointed. 

All mediators work up to full time, although the extent of other work 
commitments is varied. Although some are concerned exclusively with 
victim-offender-mediation, others carry out court assistance work in respect 
of juvenile offenders, or work for an organization. 

3.6 Financing 

The financing is not a particular problem, if the VOR is undertaken jointly 
as a further task by the juvenile court assistance or by the court assistance. 
This is not self-evident in so far as positions are somewhat limited. The 
employees either split the work, or the colleague is allowed to be released 
for the purposes of the VOR. The experiments were provided with financial 
means for at most 3 to 4 years, whereas almost all of the private agencies, 
were referred to short-term financing due to ABM (Arbeitsbeschaffung-
smaBnahme; job creation program; special steps taken by the employment 
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office in respect of creation of jobs, 1-2 years). These positions are rarely 
safeguarded in terms of normal budgeting, e.g. part-time job relating to 
social welfare work in Augsburg. 

It remains to be seen as to whether the model projects fall into financial 
difficulties after support runs out. In any case, the financing presents a 
serious problem for the private agencies. The project in Alfeld, had to 
discontinue its mediation work, after two years, in September 1990, because 
the ABM-finance had run out and there were no further means available to 
provide a budget for the project. There are the same problems in Bremen, 
Oldenburg und Lilneburg. 

3.7 Aims 

Most projects strive for the dismissal of the criminal charge when settle-
ment has been achieved, because the confrontation with the victim and the 
assumption of responsibility taken by the offender by means of compensa-
tion, should be sufficient as the only reaction to the offence. A VOR is 
prompted therefore in several projects, by the department of public prosecu-
tion in those cases where after successful mediation, diversion is secured by 
means of dismissal of the criminal charge, e.g. Bielefeld, Hamburg, Augs-
burg. 

Most projects consider diversion and settlement of conflict as goals of 
equal importance. Allocation of the case at different stages of the court 
procedure, is varied; the departments of criminal prosecution predominantly 
allocate the cases in order that such dismissals of the charge in respect of 
successful settlements, occur more frequently in preliminary proceedings. 
This also applies to projects in general criminal law. In contrast, most cases 
in Kolo are transferred after the indictment or main court proceedings; 
dismissals, in which VOR constitute the only response to the criminal act, 
predominate however here (Schreckling 1990a, p. 107). 

Other projects strive towards a offender-victim-settlement in all cases 
allocated, because the settlement of the conflict per se is a goal worthy of 
striving for. A settlement can lead to dismissal of charge or mitigation of 
sentence. An attempt at settlement in a severe case, should not fail merely 
because the charge is raised. Therefore, whether an agreement can be 
achieved, stands at the forefront, e.g. for the Bremer aid group. How this 
settlement is regarded by the Ministry of Justice, is of lesser importance. 
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3.8 Selection of Appropriate Cases 

The criteria for the selection of a case are considerably similar in so far 
as all projects are concerned: 

• VOR requires a self-confessed offender, at least clearly established or 
investigated facts and circumstances of the case. In about 10% of 
cases, the lack of suitability in so far as cases involving adults are 
concerned, comes to light too late, for this reason. 

• It must be about a personal victim or about an institution with victims 
which can be individualized. 

• Offender and victim must be happy to take part in an attempted 
settlement. 

• Trivial offences where the charge is dismissed in any event, without 
legal consequences, are excepted because the efforts towards a settle-
ment would be too costly for all those taking part, and increasing the 
frequency with which penalties are imposed should be avoided. 

It is rare to have formal "exclusions" in respect of offences, in a project. 
Traffic and sexual offences, in addition to serious crimes, are regarded as 
inappropriate for victim-offender-mediation merely in Delmenhorst; this is 
also true for serious crimes in Hamburg. There is often however a catalogue 
listing offences which are regarded as particularly suited to settlement; this 
catalogue refers to a wide spectrum of offences. 

The department of public prosecution transfers most cases according to 
this criteria, to the project representative. Cases are also transferred by the 
juvenile court judge, however seldom after the main court procedure ( other-
wise in Koln). If it comes to trial, in suitable cases, the possibility of an 
offender-victim-settlement is commented upon and the trial is momentarily 
suspended or interrupted. 

The juvenile court assistance primarily, in a few districts, checks the 
detailed report mandates with the indictments, for settlement suitability. The 
department of public prosecution is then asked for its agreement relation to 
attempting a victim-offender-mediation. The police also are involved in the 
choice of the case in a few communities in Lower Saxony (Braunschweig, 
Alfeld, Delmenhorst, Lilneburg). If the case appears suitable according to 
the short catalogue of criteria, the investigation records are sent to the public 
prosecutor and - on the basis of general agreement - to the project repre-
sentative. The advantage lies in the saving of time between the commission 
of the crime and start of the contact between offender and victim. 
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3.9 Strategies for Implementation 

Contact with the offender is taken up first, almost without exception. 
After information is briefly obtained about the VOR, an attempt to obtain 
agreement to advisory talks, is made. If the offender is not prepared to take 
part, the victim is no longer approached, in order to safe him further 
disappointment. If the offender is prepared to participate, an appointment is 
made with the victim. Only in Bremen and in so far as the court assistance 
is concerned in Dtisseldorf, is the victim approached first and in this way 
his feelings and needs take priority. Arbitration talks in Dtisseldorf, are 
carried out mostly at a place suitable to the wish of the victim. There must 
always be voluntary willingness or readiness by both parties to take part in 
arbitration talks or to take other steps. In general criminal law practice, a 
personal meeting is sometimes waived, and the settlement is brought about 
by means of the mediatory talks of the court assistance. The settlement 
agreement should be as comprehensive as possible and should combine both 
material and non-material indemnification. 

3.10 Success of Projects 

A settlement is seen to be successful when the victim and offender express 
themselves to be happy with the course of the settlement negotiations, when 
agreed benefits have been brought about and when the victim expresses no 
further wish for punishment. 

76.2% of the 396 cases previously evaluated in the area of juvenile court 
cases (without model projects), could be successfully concluded. Almost the 
same result was achieved in the "Waage"- project in Kolo (76.9%, cf i.e. 
Schreckling 1990, p. 87). The figure in Reutlingen is even higher, with 
80.9% (Kuhn et al. 1989, p. 198). In so far as projects relating to criminal 
law in general are concerned, the Ttibinger project with a success rate of 
81 %, shows the best result (Rossner 1990, p. 22, it contributes moreover 
125 namely 66,4% of cases processed). · 

3.11 Structure of Offences 

Assault cases are most prevalent in so far as the juvenile projects are 
concerned (40.5%). The same is true with regard to model projects in 
Reutlingen (46.5%) and Kolo (31.6%). Assault also prevails in the general 
criminal law where 31.7% of the 309 cases refer to this offence category 
(in Ttibingen 32.2%). Property damage in juvenile criminal law, follows 
with a figure of 17.4% and theft with a figure of 16.6%, and in the general 
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criminal law amount to 16%, theft 12% and defamation/insult 7%. A wide 
spectrum of offences (e.g. property damage, threats, coercion) then follows 
both in the juvenile and general criminal law areas. 

The most severe offence concerned a case of mediation which arose 
because of attempted homicide by stabbing (Bremen). There were also cases 
of robbery, extortion and dangerous assault, in a few cases with medical 
treatment and leading to several weeks detention in hospital. On the whole, 
an extensive spectrum of offences can be seen, reflecting the selection 
criteria, with regard to personal conflicts between offender and victim. 
Serious offences are only rarely included within the mediation process. 

3.12 Damages 

Material damages occur in around a half of the cases. They are however 
in most cases not very high and rarely extend to over DM 1,000. On 
average, they amount to around DM 400. 

Non-mmaterial compensatory achievements dominate in the area of com-
pensation in the juvenile criminal law. If a reconciliation succeeds, a refusal 
to accept material compensation is very rare. 

3.13 Victim Funds 

Almost all projects in the area of juvenile criminal law have so-called 
victim funds which should make it possible for destitute offenders to 
compensate for material damage. In fact, they have to be called credit funds 
for compensation. The victim funds have as a rule, a capacity of DM 500 
to DM 10,000 and are financed through donations and fines. A victim fund 
is managed in Hamburg by a specially set-up organization, which has a fund 
of DM 50,000 for juvenile offenders and of DM 27,000 for adults. 

If material damage cannot be immediately be settled, the possibility exists 
of obtaining a loan from the victim fund. The agreed sum is paid out to the 
victim and the offender repays it to the fund at a low rate. It is also possible 
to "work the sum away". A ficticious hourly wage of for example DM 10 
is set out, and the offender works the corresponding time in a charitable 
establishment. The money is paid out via the fund direct to the victim, either 
after the agreed hours have been completed or according to agreement. 
When such "work" is carried out, admittedly no money flows back into the 
fund. This is in most cases not a problem in so far as financing by means 
of fines is concerned, in that the total sum of the damage often lies between 
DM 100 and DM 300. 
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Very few cases per year are handled via the fund. Most projects regard 
the victim fund as however very important, because a settlement in in-
dividual cases, can fail because compensation has not been effected as a 
mediator from Oldenburg confirmed, where inspite of the appropriate efforts 
being made, no fund could be created. 

There is a victim fund in Aachen, Alfeld (appoximately DM 7,000, no 
utilization of ressources), Augsburg, Bielefeld, Braunschweig, Bremen, 
Delmenhorst, Hamburg (DM 50,000/DM 27,000), Kiel, Koln (since 1990), 
Munich (approximately DM 10,000), Liineburg, Reutlingen and Essen. 
There are no victim funds, except in Oldenburg, in Dortmund, Diisseldorf 
and Landshut, because the establishment has not been regarded as necessary 
up to now, and similarly, in so far as adult projects are concerned in 
Tiibingen and Diisseldorf. 

4. Consequences in Relation to Crime Policy 

Inspite of the diverse initiatives in many places, the VOR plays a minor 
role in the practice of the judiciary as a whole. Even in the specially 
promoted model projects, the proportion of VOR-cases remains far below 
1 % of all criminal court cases (Schreckling & Pieplow 1990, p. 15 : 120 
cases relating to approximately 4,000 juvenile delinquent court cases yearly 
in Koln). Alongside the undisputed practical and personal limitations of this 
new way of constructive management of criminal incidents (Rossner 1990, 
p. 2), it remains to say, that up to now, the personal attitude of the 
responsible prosecutor defines the choice almost exclusively and that it 
depends on chance whether an open-minded public prosecutor who supports 
the idea, meets a motivated juvenile court helper or is supported by the 
mediator of a private agency. 

Without institutionalization of VOR within the criminal justice system 
which must embrace alongside the department of public prosecution and 
court assistance, also the police and the court itself, expansion can scarcely 
be expected and promising beginnings may die away. Appeals by outsiders 
or personal recommendations from an open-minded Ministry of Justice, are 
not sufficient. Clarification by the legislator is therefore essential. 

Legal rules are also necessary in order to encourgage initiative being 
taken by the offender himself, and in order to ensure that the resulting risk 
is maintained at an acceptable level, in view of the uncertain outcome of 
the criminal process. Such rules can also contribute to the fact that injured 
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parties, having been advised either by a lawyer or by victim help organiza-
tions, themselves initiate this way which is often more effective in relation 
to compensation. 

Until now, such suggestions were put to the legislature, in a global form 
or with a limited scope. This also applies, in the end, to the welcome attempt 
by the legislature, to embody the VOR legally in the 1. JGGAndG (Juvenile 
Court Amendment Act) passed on 1 December 1990. Introduced by this Act 
was a direction to judges "to encourage juveniles to make an effort to 
achieve a settlement with the injured party" (§ 10 Abs.I, S.3 No.7 JGG). 
This will not be expected to achieve a greater extent of application in 
comparison with the judicial direction in respect of compensation and 
offender apology (§ 15 Abs. 1 Nr.1, 2 JGG). In this way, both alternatives 
cannot really function, because past experience has proved that merely 
voluntary constructive efforts towards dealing with the crime meet the 
requirements of the particular quality of the VOR, and not those efforts 
which are prescribed by ruling or direction. The diversion solution extends 
so far in the right direction in§ 45 Abs.2 JGG (disregarding the prosecution 
after a successful VOR), however the classification as "educational steps" 
remains full of doubts. Such procedural authority to dismiss a case alone, 
does not develop the required legal impetus, and contributes very little to 
the uniformity with which the law is applied. 

Fundamental reforms are therefore necessary, as are being prepared at the 
moment in the German-Austrian Swiss Working Group of Criminal Law 
Academics, and as such are expected to be published in 1992 as a AE-WGM 
(alternative proposals for compensation) (for earlier proposals outlined and 
for the present circle of AE-professors Schoch 1990, p. 74 et seq.). Their 
essential features can be summarized roughly as follows: 

• The AE-WGM will contain a criminal law and criminal procedural 
part. 

• In the criminal law part, a "third path" (option) should be created in 
relation to the "legal consequences of the criminal act", alongside 
penalties and regulations regarding reformation of delinquents. This 
third option is thought of as conceptual and even as the key answer to 
the system of criminal law penalties. 

• In so far as compensation extends to the restoration of law and order, 
it should replace the penalty itself ("refraining from punishment"), and 
in so far as this is not the case (as a rule in such cases where 
imprisonment is imposed for over a year), it should mitigate the 
punishment. 
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• The personal offender-victim-settlement is at the center point of the 
reform approach. However, offenders who do not fall into the partic-
ular case groups, should not become worse off in principle (e.g. 
attempted crimes, cases where the victim is not prepared to consider 
settlement procedures, crimes against the public). Alongside primarily 
personal achievements by the offender, compensation related to 
society (symbolical) must also be recognized (e.g. community work 
or monetary payments to charitable establishments). 

• The voluntary achievements of the offender in relation to compensa-
tion which have actually been brought about, up to the commencement 
of the main court procedure, should effect an obligatory mitigation of 
punishment or punishment substitution and afterwards as a rule, 
merely facultative mitigation of punishment, comes into question. 

• The criminal procedural part should not open up primary procedural 
decisions with regard to penalties, but rather should serve to safeguard 
the patterns which have already been put into practice, and the im-
plementation of the third substantive law option. 

• The private initiative in respect of a VOR should be encouraged, by 
explaining to those people charged, and the injured parties at an early 
stage, about the possibilities of compensation, and likewise, it should 
be encouraged by discontinuance of the court procedure, with the 
possibility of bringing in court assistants, arbitration boards or other 
settlement advisory bodies. Successful compensation means that pros-
ecution by the department of public prosecution, is disregarded. 

• A judicial compensation procedure headed by a judge and in particular 
circumstances with the help of a judicial proposal for settlement 
should be able to take place on application or officially, in the 
interlocutary proceedings, i.e. after the indictment and opening up of 
the main court proceedings resulting in an agreement on VOR. IfVOR 
achievements are immediately effected or within a short period, in the 
case of full compensation, the procedure is dismissed, and if compen-
sation is considerable, a mandatory mitigation of penalties is con-
firmed by the court. 

5. Summary 

In the second half of the 80s, there were initiatives taken in many places 
in Germany, towards encouraging the establishment of the VOR, apart from 
the well-known model projects (Braunschweig, Koln, Reutlingen/filbingen, 
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Milnchen/Landshut). These projects took place predominantly in the crimi-
nal law area of juvenile delinquency and in fact there is already considerable 
experience with VOR in the general criminal law. Admittedly, reality does 
not always match up to official claims or survey results although up until 
the end of 1990, around 2,000 VOR-cases had successfully been put into 
practice. 

In these selected cases, VOR has been readily accepted, and leads quite 
often to a lasting improvement in the relationship between offender and 
victim. The failure rate lies between approximately 20 up to 25%. The 
Ministry of Justice has up until now, acted somewhat reservedly; case 
allocations require a particular relationship of trust or confidence between 
the lawyer or judge and the project official and mediator. There are no 
grounds for a "net-widening-effect" in the sense of including processes 
which have been suspended without legal consequences. Delinquency is 
concentrated in the area of a physical injury with partly serious con-
sequences, property damage, theft (partly also house breaking and theft). 
The breadth of the area of application of the model projects as a whole, 
shows that the potential of suitable cases has not yet been exhausted. 

Legal provisions are (in spite of smaller amendmends in 1. JGGAndG 
1990) still insufficient, and contributes little to the promotion and stand-
ardization of VOR practice. Suitable criminal and criminal procedural 
proposals can be found in draft, put forward by a German-Austrian-Swiss 
Group of Criminal Law Academics and this will be published in 1982. 

6. Appendix 

Table 1: Illustration of Offender-Victim-Settlement Projects in the 
Criminal Law Area of Juvenile Delinquency 

State City Project Founda- Agen- Number of 
tion cies cases 

Baden-Wlirttemberg Reutlingen/ "Hand- 1.4.1985 e.V. 204 (86-88) 
Ttibingen* schlag" 

JGH2 Stuttgart VOR 1.1.1990 ? 
Bayem Mlinchen/ "Ausgleich" 1.1.1987 Brlickej 197 (87-88) 

Landshut* 
Augsburg VOR 1987 JGH/ 152 (87-90) 

DW 
Bremen Bremen VOR 1986 e.V. 31 (86-90) 
Hamburg Hamburg- VOR 1988 JGH 27 (88-90) 

Wandsbek 

Note: Continuation and footnotes next page. 



472 Heinz Schoch, Britta Bannenberg 

Table 1 (continued) 

State City Project Founda- Agen- Number of 
tion cies cases 

Niedersachsen Braunschweig* VOR 1985 JGH 220 (86-88) 
Alfeld VOR 1.9.1988 e.V. 29 (88-90) 
Delmenhorst VOR 1.4.1989 JHG 66 (89-90) 
Liineburg** "Handschlag" 1987 e.V. ? 
Oldenburg*** VOR 1989 e.V. 56 (89) 

Nordrhein-Westfalen Koln* "Waage" 1986 e.V. 354 (86-8) 
Diisseldorf VOR 1987 AWO5 39 (87-90) 
Aachen*** VOR 1989 JGH 20 (89-90) 
Dortmund VOR 1988 Briicke ? 
Bielefeld** VOR 1986 JGH ? 

Schleswig-Holstein Kiel**** VOR Briicke ? 
First model project with its own evaluation research * 

** Evaluation research planned, results probably 1991 (Liineburg) and 1992/93 
(Bielefeld) 

*** 
**** 

No analysis of files by author; results of the research report of the project 
File analysis not permitted 

Table 2: Offender-Victim-Settlement in the General Criminal Law 

State City Project Founda- Agen-
tion cies 

Baden-W iirttemberg Tiibingen* VOR 1984 GHc, 

Bayern Niimberg** VOR 1.1.1990 GH 

Hamburg Hamburg VOR 1988 GH 
Nordrhein-Westfalen Diisseldorf VOR 1987 GH 

Detmold VOR 1989 GH 

Model project with evaluation research * 
** 
*** 

Evaluation research supported by BMJ, results probably 1992 
Cases suitable for settlement 

1 Registered organization 
2 Juvenile Court Assistance 
3 Die Briicke (registered organization) 
4 Diakonisches Werk (Social Welfare Work) 

Number of 
cases 

183 (84-89) 

? 

44 (88-90) 

54 (87-90) 
28 (89-90) 

5 Arbeiterwohlfahrt, Jugendberatungsstelle (Workers' Welfare Association, Juvenile 
Advisory Bureau) 

6 Court Assistance 
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1. Introductory Remarks 

The term "victim/offender mediation" refers to all programs which en-
deavour to achieve a settlement of the conflicts, problems and strain situa-
tions existing between offenders and their victims. This is done with the 
assistance of a "mediator" who has individual talks with the parties con-
cerned and who encourages and directs meetings between the offender and 
the victim, where the offense and the consequences thereof are being talked 
over and a possible compensation is being discussed. Beyond the actual 
damage compensation and conflict settlement, these mediation programs 
aim at emphasizing the victim's position within the penal prosecution, at 
making the offender realize to a fuller extent his violation of an existing 
norm, at avoiding or mitigating formal punishment and at sparing victim 
and offender further civil law procedures with regards to damage and or 
pain compensation. 

The term "victim/offender mediation" is not a literal translation of the 
German term "Tliter-Opfer-Ausgleich" (TOA; victim/offender conflict 
settlement, victim/offender compensation agreement). We think, however, 
that this term which is much-used in Great Britain (see Marshall & Merry 
1990), better fits the German efforts and projects of conflict settlement than 
the term "victim/offender reconciliation" used in the United States for 
certain model programs (see for ex. Coates 1990). The term "reconciliation" 
tends to evoke rather high expectations as to the actual results of the 
mediation efforts, expectations which, as a rule, cannot be fully met. The 
German projects aim at a satisfactory mutual agreement rather than at a 
complete reconciliation between the two parties concerned. 

1.1 Victim/Offender Mediation - a New Strategy? 

The idea of restitution is not an alien or new one to the German criminal 
jurisprudence and to penal legislation. Even before the important reforms 
took place between the sixties and the eighties, the criminal law included 
provisions for the crime victims - or the "injured" according to the Code of 
Criminal Procedure - to assert their rights and needs within the criminal 
procedure. Furthermore, the criminal courts have always been entitled to 
impose some sort of restitution or to mitigate punishment if such a compen-
sation had already taken place. 
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After the coming into force of the most recent reform laws, the present 
situation can be described in short as follows: 

Within the general penal procedure (in the case of adults or those young 
adults between the age of 18 and 21 to whom the general penal law applies) 
the public prosecutor has the possibility in the case of minor offenses, 
according to section 153a Code of Criminal Procedure, to refrain at the 
preliminary proceedings provisionally from an official accusation and to 
impose some sort of restitution instead. If this measure is considered to be 
adequate, a "public interest" in a further penal prosecution no longer exists. 
The charge will finally be dismissed after the imposed measure has duly 
been effected. The public prosecutor may also accept restitution offers from 
the offender himself or from the defense attorney. In the case of certain 
offenses requiring an application for prosecution (for instance in the case of 
physical injury with intent, section 223, Code of Criminal Procedure), the 
prosecutor is nevertheless entitled to take action of his own accord if there 
exists a justified public interest in the penal prosecution, even if the victim 
has not applied for prosecution or has withdrawn the application. 

In private prosecution cases (which sometimes overlap with the "applica-
tion offenses"), the victim is entitled to bring himself the case either 
immediately before a local court or to do so later on if the public prosecutor 
negates any public interest in a penal prosecution and refers the victim to 
the private prosecution procedure (Privatklageweg). In such cases, the Code 
of Criminal Procedure, section 380, provides for reconciliation procedures. 
The competent authorities of the German Bundeslander dispose of different 
possibilities to handle such cases. Best known is the institution of the 
arbitrator (Schiedsmann) who tries to arrange a satisfactory conflict settle-
ment. The victim with damage claims relating to the civil law but linked 
with a criminal prosecution has the possibility to recur to the so-called 
adhesion procedure. Under certain conditions, the victim may also act as 
additional private prosecutor in an official criminal procedure and he can 
do this even before the formal accusation and before the trial process. 

A genuine victim/offender mediation can hardly be conceived in the case 
of a formal criminal procedure but there exists, nevertheless, the possibility 
of some sort of damage compensation. With regards to the final sentencing 
decision the Criminal Code expressly stipulates, according to section 46, 
sub-clause 2, that the court has to consider - inter alia - all mitigating factors 
in favour of the offender, especially his behaviour after the committment of 
the offense and his efforts to compensate the damage and to come to an 
agreement with the injured. In the case of a suspension of sentence on 
probation, the court may impose on the offender, besides other measures, 
the obligation to do his best to compensate the damage caused by the 
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committed offense. In this context, the law explicitly provides for the 
possibility that the court may also accept restitution schemes proposed by 
the offender himself (Criminal Code, section 56b). 

Compared to the general criminal law, the criminal law relating to young 
offenders (Jugendstrafrecht) has always been more open to the idea of 
compensation and conflict settlement. According to section 45, Juvenile 
Court Act, the public prosecutor may, within the "informal educational 
proceeding" (formloses Erziehungsverfahren), refrain from any penal pros-
ecution and ask the Juvenile Court Judge to impose some sort of restitution 
and conflict settlement arrangements instead, or to take into account all 
compensation efforts that have already been made. Nowadays, the public 
prosecutor in juvenile courts may even initiate either of his own accord or 
with the assistance of a mediation service a suitable restitution in order to 
be able to drop the case. Has the charge already been filed, then the Juvenile 
Court Judge may nevertheless take similar action according the section 47 
Juvenile Court Act. If an official court hearing takes place, the judge can 
award as sole punishment that the juvenile makes his apologies to the injured 
and compensates the damage to the best of his abilities. Probation orders 
may also include the condition of adequate restitution and conflict settlement 
arrangements. 

However, these alternative ways of settlement played, in the original 
version, but a minor part in the actual practice of criminal law. As a rule, 
only 1 to 2% of all decisions of the public prosecutors to withdraw a charge 
during the preliminary proceedings were conditioned on restitution arrange-
ments. The same percentage applied to the sanctions imposed by the 
criminal courts. The possibilties of (simple) restitution arrangements and of 
a (more complex) conflict settlement were also frequently ignored by the 
social services linked with the criminal justice system, i.e. the court aid 
service (Gerichtshilfe), the probation service and the after-care services. 

What's new on the victim/offender mediation programs that's not the idea 
of restitution as such. But now, increased efforts are made to implement 
restitution more effectively in the criminal justice practice and to offer to 
victims and offenders possibilities of a real conflict settlement which goes 
beyond a mere material damage compensation. Furthermore, these reconcil-
iatory efforts shall be given priority over the state's right to punish. 
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1.2. Victim/Offender Mediation as Practiced in the Federal 
Republic of Germany: Development in the Eighties 

481 

Until as late as the end of the seventies, restitution was but a side issue 
in the Federal Republic of Germany, even in victimology which began to 
establish itself in the FRG at about that time: the first German reader on 
victimology included but one paper dealing with the possibility of restitution 
by the offender (see Schneider in Kirchhoff & Sessar 1979). Even though 
experiences made with such programs abroad, especially in the U.S., were 
gradually being discussed (see Kirchhoff et.al. 1980, Sessar 1980), this did 
not lead up at first to any concrete plans as to possible changes of the 
German practice. 

Since the beginning of the eighties, strategies of conflict settlement, of 
compensation and mediation, played an increasing part in the penal and 
criminological debate and in criminal policy. The most important reasons 
for this new development were the following: 

• Doubts increased as to the efficiency of punishment in general and 
prison sentences in particular. 

• Conflict settlement was increasingly seen as a major task of the 
criminal justice system; the repressive aspects of the criminal law 
became less important. 

• The victim was given more attention; victim assistance services were 
being established. 

• A great number of ambulant social services and educational programs, 
especially for young offenders, were created. 

As the traditional punitive sanctions were questioned and critized, vic-
tim/offender mediation programs were increasingly considered to be very 
promising alternative reactions of State and society to a large percentage of 
(youth) criminality. Intensive and very thorough theoretical discussion 
ensued as to the possibilities of "restitution instead of punishment" (Frehsee 
1982). Restitution models and experiences of other countries were being 
studied with the view to develop appropriate concepts for the German 
criminal justice system (see anthology of Kerner & Janssen 1985). 

The development of "the first generation" of mediation models in the 
Federal Republic of Germany between 1984 and 1986 is a good example 
for a criminal policy rooted in practice: 

In close cooperation between practitionners Gudges, public prosecutors 
and/or social workers) and expert scholars local initiatives for the realization 
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of mediation projects were being founded. In these efforts, the German 
Probation and Parole Association (Deutsche Bewahrungshilfe - DBH) and 
the German Association of Juvenile Courts and Juvenile Court Aid 
(Deutsche Vereinigung fiir Jugendgerichte und Jugendgerichtshilfen - DVJJ) 
played the role of catalysts: they stipulated the founding of working groups, 
they organized discussion platforms (see for instance DVJJ 1984) at expert 
meetings and they encouraged developing mediation projects. In 1984, a 
working group of the German Probation and Parole Association composed 
of lawyers, criminologists and social workers who started the discussion in 
1982, published "Guiding principles and suggestions for action" towards a 
"victim-oriented" criminal justice practice (Rossner & Wulf 1984). 

Based on these preliminary efforts, it was possible to secure the financial 
means (for staff, nonpersonal costs and the accompannying scientific re-
search) for the realization of the first four mediation models for young 
offenders in 1985/86. In the meantime, one court aid service gained first 
experiences with adult offenders as well. The projects were supported by all 
parties of the German Federal Government as well as by some of the 
"Lander". Investigations made in the years 1986 through 1988 showed that 
the mediation efforts were mostly limited to the model programs and to 
some other projects in different parts of the Federal Republic of Germany 
(Bundesministerium der Justiz 1988, Dunkel & Rossner 1989, Schreckling 
1989). 

This first trial stage was terminated with a symposium organized in spring 
1989 by the Federal Ministry of Justice in cooperation with the German 
Probation and Paro! Association. So far, the results of the projects were quite 
promising (Bundesministerium der Justiz 1991). The Federal Minister of 
Justice, Mr. Engelhard, pointed out that "the victim/offender mediation was 
susceptible to change and further develop the criminal justice system just as 
decisively as this had been done when the German Probation Service was 
established in the fifties or when the idea of (re)education was being 
introduced into the Juvenile penal law system in the twenties." 

Thus it cannot surprise that in summer 1989 the (already existing) 
ministerial bill for the First Amending Law of the Juvenile Court Act was 
supplemented by provisions for a victim/offender mediation: mediation was 
explicitly mentioned as a (possible) reaction within the above mentioned 
informal educational procedure (sections 47/47 Juvenile Court Act) and as 
an educational measure imposed by the Juvenile Court Judge (section 10 
Juvenile Court Act). Victim/offender mediation would thus have to be seen 
as part of the regular judicial obligations once the amendments would come 
into force in December 1990. It became therefore increasingly important to 
work towards a broad implementation and acceptance of the mediation idea 
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in the juvenile penal practice. To begin with, it was necessary to investigate 
to what extent victim/offender mediation was already being practiced, which 
agencies and institutions were actually working in this field or were planning 
to engage themselves in this direction. 

The investigation results described below must be seen in view of their 
possible interst for the victims. It has to be asked whether the different 
models encourage a satisfying restitution and a true settlement of the conflict 
and help to avoid a further victimization. The risk of a repeated victimization 
might be given if an institution works from an offender assistance point of 
view rather than offering a truly "neutral" mediation. Victim assistance 
services in the Federal Republic of Germany and elsewhere fear that in such 
case the victim is but a tool for the resocialization of the offender (Eppen-
stein 1991, Schadler 1991, Reeves 1989). 

1.3 Investigations as to the Acceptance of Victim/Offender Me-
diation in the Federal Republic of Germany. 

The criterion of "acceptance" is of much more importance with regard to 
victim/offender mediation than with regard to any other (penal) reactions to 
crime: whereas in the case of a prison sentence the acceptance of this 
sentence by the offender doesn't much count for, a victim/offender media-
tion can hardly be successful if the offender doesn't see any sense in such 
efforts, and even less so without the explicit consent of the victim who can 
hardly be forced to agree to such restitution and mediation efforts. Con-
sequently, all mediation projects were centred around the question whether 
the victims would be willing to cooperate. The results of the German 
investigations as to the acceptance of victim/offender mediation programs 
by the victims are in short as follows. 

In the German model programs approximately 81 to 92% of the victims 
agreed to cooperate (see Bilsky & Pfeiffer 1990, Hartmann 1991, Kuhn et 
al. 1989, Schreckling 1990). Considering the doubts of so many practition-
ners whether the victims would be willing to cooperate at all, this percentage 
is remarkably high, notwithstanding the fact that the percentage of victims 
willing to cooperate was slightly lower than the percentage of cooperating 
offenders. In interviews the victims stated their reasons for their willingness 
to cooperate: when informing against the offender they did not predomi-
nantly wish to see him punished, but were mainly interested in an adequate 
compensation and restitution. However, the wish for punishment did 
nevertheless exist, especially in the case of more serious offenses and when 
severe damage had been caused (Schadler & Baurmann, as well as Vo/3 in 
this volume). 
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An investigation was carried out by the mediation project in 
Miinchen/Landshut in order to determine the most decisive factors for the 
willingness to cooperate in mediation programs. The results were as follows: 

• no correlation existed between the demographic characteristics of the 
victims and their willingness to cooperate; 

• neither did it matter whether the offender and the victims were of the 
same nationality. 

• Victims who had not made a demand for prosecution, who had only 
suffered material damage or were but slightly physically injured were 
more willing to cooperate than other crime victims. 

• Victims and offenders who did not know each other before the 
perpetration of the offense were also more willing to cooperate than 
those who were acquainted with each other. 

In this context it must be mentioned that the "analysed rate of consent 
never fell short of 70%"(Hartmann 1991). This relativizes somewhat the 
results of the victim interviews of VofJ according to which 42% of the 
victims who were acquainted with the offender before the perpetration of 
the offense agreed to cooperate ( compared to 63% of those to whom the 
offender was unknown) (VofJ 1989 and in this volume). The different 
percentages of acceptance might partly be due to the fact that in the Munich 
mediation project the victims could truly decide to cooperate in the program 
whereas this offer was but a fictive one in the case of the victims interviewed 
by VoJJ. 

Regarding the factors which are decisive for a the consent to mediation, 
we do not dispose of much information resulting from direct interviews with 
the parties concerned. According to mediators and to explorative interviews 
with victims they mainly wish for compensation. However, there are also 
cases where the wish to get to know the offender dominates or - in the case 
of young offenders - the wish to contribute to the (re)education of the latter 
(Hartmann 1991, Schreckling 1990). 

A major criterion for a successful mediation is the retrospective rating by 
the victim: should victims frequently be of the opinion that the mediation 
had been of little help or even prejudicial to them, then the whole approach 
would have to be questioned. 

The results obtained so far can only be seen as trends: in the Federal 
Republic of Germany as well as abroad, only a very limited number of 
studies have been carried out in this respect, mainly with rather small 
samples. Also it must be said that unsuccessful mediation cases are not 
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sufficiently represented in such studies. Moreover, victims and offenders 
who deliberately broke up mediation hardly ever consent to a follow-up 
interview. 

However, notwithstanding these reservations it can be said that victims 
and offenders mostly feel positive about "their" mediation and the results 
obtained. In follow-up interviews carried out by the "Waage" project in 
Cologne the victims rated the mediation as follows: 

• 64.5% of the victims were "predominantly" or "completely" satisfied 
with the agreed compensation; 

• 79.1 % were "predominantly" or "completely" satisfied with the me-
diation assistance offered by the "Waage" project and 

• 61.1 % of them would "most probably" or "quite definitely" be willing 
to cooperate again in such a project. (Only 13.9% would "never again" 
or "probably never again" cooperate) (Kondziela 1991, pp. 218 ff.). 

The victims expressed dissatisfaction if the offender hadn't shown much 
discernment during the mediation process or if they had got the impression 
that the mediator took the offender's side (Hartmann 1991). It must be said, 
however, that only 13.9% of the victims interviewed by the "Waage" project, 
Cologne, felt that the mediator merely acted in the interest of the offender. 
Nevertheless, these interviews clearly show that it is all-important for the 
victims whether they consider the mediator as being truly "neutral" or as 
acting in the interest of the offender. 

Very little is known so far as to how victims rate the victim/offender 
mediation within the context of penal prosecution. The victims interviewed 
by the Munich mediation project considered mediation as a good alternative 
to penal prosecution (Hartmann 1991). The Cologne project confirms these 
results only up to a certain degree: 27.8% of the victims voted for mediation 
as a diversion from penal prosecution whereas 37.5% felt that the mediation 
should be part of the penal prosecution. Of the remaining sample 9. 7% were 
in favour of "penal prosecution only", 2.8% "neither wished for mediation 
nor for penal prosecution" and 22.2% "held no opinion/made no statement" 
(Kondziela 1991, p.220). What's remarkable is the fact, that according to 
the Cologne victims investigation the general practice of sanctioning in the 
Federal Republic of Germany is judged less favourably by the victims than 
the sanctions imposed to "their" offender. The sanctions inflicted on the 
latter are considered as being "more just" than the general penal practice in 
the Federal Republic of Germany: 52.8% of the victims were of the opinion 
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that the German penal practice was "much" or "a bit" too lenient. But only 
27.8% shared this view as far as "their" offender was being concerned 
(Kondziela 1991, pp. 216 f., p. 220). 

All-important for the further implementation of victim/offender mediation 
is its acceptance not only by victims and offenders but also by the institu-
tions and agencies of the criminal justice system. The hitherto rather 
insufficient legal and organizational provisions might well have been one of 
the reasons why the practice of mediation and conflict settlement up to now 
has been practically non-existent within the general penal prosecution in the 
Federal Republic of Germany but more subjective factors seem to be just 
as important: If those who decide which cases should be referred to a 
mediation project and those acting as mediators between victims and of-
fenders, as well as the competent judicial authorities cannot see much point 
in such programs, they will hardly ever make use of this possibility. 

Promoters and mediators of victim/offender mediation programs unani-
mously report that initially only a minority of judges and/or public prosecu-
tors actively take up the idea of mediation. The majority are, as a rule, rather 
sceptical about it or have a wait-and-see attitude. Public prosecutors seem 
to be more sceptical than judges. According to promoters and mediators, 
other social services are either "interested" in the mediation idea or "indiffer-
ent". They take a sceptical view only if there exists a professional jealousy 
between the mediation service and other social services as might be the case 
for instance between private organizations and youth welfare offices. Scep-
tical attitudes are mainly based on the following reasons: 

• doubts whether there really exist enough suitable cases; 

• doubts whether the victims are really willing to cooperate; 

• problems with data protection; 

• fears that the victim/offender mediation might complicate or prolong 
the (penal) proceedings (see Schreckling 1990). 

These and several other arguments are mixed together and weigh differ-
ently as they are no doubt influenced by the good or bad relations and 
conditions of cooperation existing between the agencies concerned. Thus it 
is not surprising that in this climate of scepticism and precaution the first 
projects developed neither very quickly nor "automatically". A very 
methodical development of the projects and much persuasion was needed. 
However, the model projects have proved that sceptical attitudes can thus 
be overcome. Now, after two to three years of practice, victim/offender 
mediation is accepted and approved of by all cooperating partners of the 
criminal justice system and the social services (see also Bilsky 1990). 
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There remains the question whether the victim/offender mediation is 
accepted and implemented not only in places where there exist model 
projects but also elsewhere. 

2. Method 

By means of a survey (hereinafter referred to as DBH investigation) basis 
information should be gained regarding mediation services and projects in 
the Federal Republic of Germany. Judicial authorities and youth welfare 
offices as well as private organizations of victim assistance (Opferhilfe) and 
offender assistance (Straffalligenhilfe) were interviewed in order to assess 

• to what extent victim/offender mediation programs were implemented 
in the criminal justice system and 

• whether the criminal justice institutions considered mediation to be a 
good policy. 

In view of the large number of criminal justice institutions and due to the 
rather limited financial budget for the investigation, it was necessary to 
decide beforehand on what level the investigation was to be carried out. 
Should the persons actually engaged in the penal prosecution or working in 
the field of victim or offender assistance be interviewed, i.e. public prosecu-
tors, local court judges, social workers of the juvenile court aid services etc.? 
Should the "middle level" be contacted, i.e. the presidents of the local courts, 
the heads of the respective judicial departments and social services, the 
directors of public prosecution departments and the executive secretaries of 
private welfare associations etc.? Or should the investigation be carried out 
on the "upper level", including the Higher Appelate Courts, the Attorneys 
General, the welfare departments of the "Lander", the central organizations 
of private welfare associations and even the competent ministries? 

It was decided to investigate on the "middle level", i.e. to address the 
criminal justice institutions who actually have to decide with regards to 
victim/offender mediation: the local courts, the district and regional courts, 
prosecutors' offices, the competent authorities of probation services, court 
aid services and youth welfare departments as well as the competent 
authorities of private victim or offender assistance services. Notwithstanding 
the fact that this is a rather rough classification it seemed nevertheless be 
fitting to choose these institutions as they influence to a great extent how 
directives and instructions from superior authorities are being put into 
practice and whether actions initiated by a judge, a public prosecutor or a 
social worker are being supported or not. 
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In order to get as accurate and complete an idea as possible of the 
implementation and acceptance of victim/offender mediation, it was decided 
to carry out the investigation nationwide. This meant that it had to be done 
by mail, by means of standardized questionnaires. Draft questionnaires were 
developed and discussed in a pre-test with representives of the target groups. 
After the feed-back two questionnaires were developed. With the exception 
of the "remarks" section, both were standardized. An abridged version was 
destined for the courts and the public prosecution offices. Basically, this 
questionnaire consisted of three questions: 

• Do you approve of victim/offender mediation in your area of jurisdi-
cition? 

• Is victim/offender mediation actually being practiced or projected in 
your district? In the affirmative - by which service? 

• Is your office (directly or indirectly) engaged in victim/offender 
mediation projects? 

The second, more complex questionnaire was addressed to the social 
services linked or cooperating with the penal justice institutions. Besides the 
above mentioned questions it inquired after the actual practice of victim/of-
fender mediation (or respective plans regarding such projects). What serv-
ices were engaged in mediation projects? Did the "mediators" work full-time 
in mediation or did their work include other tasks as well, for instance in 
the field of offender aid? 

The questionnaires were addressed to the presidents of the courts and 
public prosecution offices and to the heads of the other institutions. In order 
not to lose too much time, the DBH did not apply for support to the 
Ministries of Justice of the "Lander". Letters of recommendation were 
however obtained from the "Deutsche Stadtetag" (German Cities Assembly) 
and from the "Kreis- und Gemeindetag" ( district council). As the investiga-
tion was to be carried out in spring/early summer 1990, the districts of the 
former German Democratic Republic could not be included. 

The effective analysis of investigations carried out by mail depends to a 
large degree on the number of questionnaires that are completed and 
returned. As a rule, the percentage of questionnaires returned is well below 
50%. The mailing list of the DBH investigation comprised 2,500 institu-
tions. Thus at least some hundreds of questionnaires could be expected to 
be returned. A statistical analysis would therefore be possible. However, the 
more questionnaires are being returned, the better are the possibilities for a 
more differentiated analysis. With 300 questionnaires being returned, it 
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would, for instance, hardly make sense to classify according to the 93 
regional court districts but such a classification would be most appropriate 
should 1,000 quesitonaires be returned. 

But even if a rather large number of questionnaires are being completed 
it must still be verfied whether they are truly representative for the target 
group as a whole: are the different "Lander" adequately represented, the 
various regional court districts, the urban as well as the rural areas? Due to 
the limited staff potential and the restricted financial means, and also 
because of the great diversity of institutions included in the investigation, 
such a verification could only be made with a proportionate sample on a 
very limited scale. In this context it should also be kept in mind that the 
different rates of participation might as well be indicators of the different 
degree of interest in victim/offender mediation as such. 

As the investigation was carried out in spring 1990, only institutions in 
the "old" Lander were contacted. The questionnaires were mailed to 
603 local courts (including 52 sub-offices), to 93 district and regional courts, 
to 318 agencies of the German probation service, and to 76 agencies of the 
court aid service. The questionnaires were also mailed to approx. 800 private 
organizations; an exact number cannot be given as the questionnaires were 
partly distributed by parent organizations. It might well be that institutions 
which were not included in the mailing list might have been relevant as well. 
The DBH aimed at contacting all local, district and regional courts, all public 
prosecution offices, youth welfare departments and private organizations of 
offender and victim assistance. This goal could not be reached to the full. 
However, with 2,500 institutions included in the mailing list, the missing 
institutions could hardly be of consequence for the statistical analysis of the 
data. 

A total of 1,300 questionnaires were completed and after clearing the data 
a remaining set of 1,251 institutions were processed by means of SPSS-PC 
software. The percentage of completed questionnaires has been satisfying 
throughout the target group, in some parts it was even surprisingly high. 
Participation was as follows: Public prosecution offices = 82.1 %, youth 
welfare offices = 63.4%, district and regional courts = 54.8%, court aid 
services = 52.6%, probation services = 50.6%, local courts 42.6%. The 
public prosecutions offices are clearly over-represented in the investigation 
whereas the local courts are somewhat under-represented. For a further 
analysis of the data, a breakdown according to the different types of 
institutions seemed therefore to be appropriate. 

A comparison of the different "Lander" and their population density with 
regards to the percentage of completed questionnaires didn't reveal any 
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significant difference. This analysis, however, doesn't take into account that 
the number of criminal justice institutions doesn't necessarily increase 
parallel to the population growth. City states and the "Lander" with a 
predominantly urban structure will undoubtedly have a higher population 
figure within their regional and local court districts ( or within the com-
petency of a youth welfare office) than rural areas. 

Our limited means only permitted a further breakdown according to the 
judicial authorities. It became apparent that the proportion of questionnaires 
from this sample largely corresponded to the proportion of the judicial 
population of the different "Lander". The percentage of completed question-
naires did therefore not differ much either: With the exception of Berlin 
(completed questionnaires = 16.7%), the percentage of questionnaires re-
turned by the different "Lander" largely corresponded to the mean percent-
age calculated for the Federal Republic of Germany: with the exception of 
Hamburg and Saarland (62.5%), the difference to the federal mean of 48.8% 
did not amount to more than 1 to 4%. 

Even though not all aspects with regard to the question of repre-
sentativeness could be verified, we think that the results of the DBH-inves-
tigation can nevertheless be regarded as being truly representative for the 
(former) Republic of Germany. 

3. Results 

3.1 Implementation of victim/offender mediation 

The majority (i.e. 57.4%) of the institutions interviewed by the DBH 
stated that to their knowledge victim/offender mediation was neither prac-
tised nor projected within their jurisdiction. On the other hand, 532 institu-
tions (i.e. 42.6%) reported to know of such activities. These figures indicate 
that the practice (or the planned practice) of victim/offender mediation is 
not limited to a few model projects in some areas even though regional 
differences clearly exist. 

The question which and how many institutions are themselves actively 
engaged in victim/offender mediation or are planning such activities can be 
answered as follows: 18.2% of the interviewed institutions - mainly youth 
welfare offices - stated to be already practising victim/offender mediation, 
5.7% reported to be engaged in the planning of such activities and 9% 
cooperate with victim/offender services. 
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According to these results, nearly one third of all interviewed institutions 
(i.e. 412 institutions) are directly or indirectly engaged in victim/offender 
mediation. It must, however, be doubted whether victim/offender mediation 
in its true sense is being practiced in all these cases. Even though it was 
made clear that victim/offender mediation implied restitution and conflict 
settlement it is nevertheless possible that institutions which are primarily 
engaged in restitution without offering the service of a mediator with the 
view to a settlement of the conflict also claimed to be practicing victim/of-
fender mediation. Data obtained from the social services seem to confirm 
this: 42 out of the 248 social services who reported to be practicing or 
planning victim/offender mediation (probation services and court aid serv-
ices, youth welfare offices and private organizations) stated that to them 
victim/offender mediation implied "predominantly restitution". 

None the less it may justly be claimed that in spite of the quite consider-
able regional differences, victim/offender mediation is no longer the concern 
of but a few model projects and a small number of institutions. 

Investigation data should not only be analysed on an internal level but be 
correlated to the population as a whole. This can only be done here as far 
as the judicial authorities are being concerned. The 791 judicial authorities 
(local courts, district and regional courts and public prosecution offices) 
contacted for the investigation were the basis for computing how many 
judicial authorities in the Federal Republic of Germany are concerned with 
victim/offender mediation. The results are as follows: 

Almost one quarter (i.e. 22%) of the judicial authorities in the Federal 
Republic of Germany know of actually existing or projected victim/offender 
mediation activities within their jurisdiction. One out of six (i.e. 16.2%) 
stated to be actively engaged in victim/offender mediation (i.e. to practice 
it, to plan its implementation or to cooperate with mediation services). 

In the following we take a closer look at social services who practice 
victim/offender mediation or plan to do so in the near future (i.e. youth 
welfare offices, probation services and court aid services, private organiza-
tions). For the drawing up of a list containing all mediation projects in the 
Federal Republic of Germany, the data of the DBH investigation were on 
the one hand reduced and on the other hand supplemented: only institutions 
who had stated to practice an "authentic" victim/offender mediation, i.e. 
restitution and conflict settlement, were put on the list. Institutions who 
merely assist in the regulation of damage claims and restitution arrange-
ments are not included. The list was supplemented by data of some vic-
tim/offender mediation services who had not participated in the DBH 
investigation. 
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In total, the "list of mediation services in action" now comprises 224 
institutions. Although these services are not equally spread over the Federal 
Republic of Germany, there exists at least one such service in more than 
80% of all regional court districts. 156 of the above mentioned institutions 
stated that they actually practiced victim/offender mediation, the remaining 
68 institutions where actively planning to do so. Victim/offender mediation 
is (as yet) mainly practiced (or projected) as far as juveniles are being 
concerned: 85.3% of the a.m. institutions practice victim/offender mediation 
with juvenile offenders or with young adults. Only 11.2% practice mediation 
with adult offenders and yet another 3.6% work with juveniles and adults. 

Table 1 gives a survey on the social services who offer victim/offender 
mediation: Mediation is practiced to more than two thirds by youth welfare 
offices, the mediation activities of the social services within the judicial 
system amount to 10% and the activities of private organizations to 22%. 
There hardly exist any specially created mediation services. As a rule, 
mediation is done by ( already existing) institutions with other main fields 
of activity. 208 of the institutions shown in table 1 are concerned with 
juveniles and/or offenders. Most victim/offender mediation services are thus 
structurally offender-oriented. 

It was further investigated whether mediation is integrated in other tasks 
of the social workers or whether it is a partly specialized or an entirely 
specialized task: 

• "Integrated" implies that the staff member acting as mediator is 
entrusted in the same case with tasks pertaining to the field of 
pre-sentencing reports, offender assistance or victim assistance; 

• "Partly specialized" implies that in one case the staff member acts as 
mediator whereas in other cases he is entrusted with other tasks; 

• "Entirely specialized" implies that the staff member has no other tasks 
than mediation. 

The investigation showed that at present mediation is very seldom a 
specialized - or even partly specialized - task: 78.1 % of the institutions stated 
that their staff members in a given case not only act as mediators but are 
simultaneously charged with other tasks. As these institutions, as already 
mentioned, are predominantly "offender-oriented", many of them combine 
victim/offender mediation activities with offender assistance. 

For a further analysis of the obtained data, please refer to the detailed 
investigation reports (Schreckling 1991, Schreckling et al. 1991). 
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Table 1: Private organizations, youth welfare offices and social serv-
ices within the judicial system who stated to practice vic-
tim/offender mediation or are actually planning such activi-
ties (Source: Questionnaires of the DBH investigation and 
further investigations. Updated 15.12.1990) 

Type of Institution Number of Offices Percentage 

Probation services 5 2.2 
Judicial assistance services 17 7.6 
Youth welfare offices 155 69.2 

Private organizations: 47 21.0 
- offender assistance (17) 
- youth assistance 
- mediation services (3) 
- victim assistance (2) 
- others (11) 

Total number of instiutions 224 100 

3.2 Acceptance of Victim/Offender Mediation by Criminal Justice 
Institutions 

"Do you approve of victim/offender mediation activities within your 
jurisdiction? To this question 75.6% (i.e. 946) of the interviewed institutions 
answered in the affirmative. Only 4.6% (i.e.57) answered in the negative 
whereas 15.3% (192) "held no opinion" and 4.5% (i.e. 56) made no state-
ment. 

Diagram 1 shows the differing opinions of the institutions working within 
the criminal justice system. Probation services, private organizations (not 
linked with the Red Cross or the Churches), youth welfare offices and court 
aid services very frequently approve of victim/offender mediation. Of the 
judicial authorities the public prosecution offices show the highest degree 
of acceptance. 

In a further analysis we tried to determine whether and to what extent 
victim/offender mediation is dependent on the degree of information which 
the different institutions dispose of. To this means, two sub-groups were 
compared with each other: 
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• One group consisted of the 719 institutions who had stated that they 
did not know of any victim/offender mediation practiced ( or projected) 
within their jurisdiction. 

• The other group comprised the 120 institutions who knew of such a 
practice (or such projects) within their jurisdiction but who were 
themselves not actively engaged in mediation activities. 

Quite deliberately we did not take into account the 412 institutions who 
had stated to either practice victim/offender mediation themselves ( or were 
planning to do so) or else to cooperate with mediation services. Here a high 
degree of acceptance was to be expected anyhow. 

Diagram 2 shows how many institutions of the above mentioned sub-
groups stated that they approved of victim/offender mediation. Of special 
interest are the most extreme results: only 17.6% of the public prosecution 
offices who did not know of any victim/offender mediation activities within 
their jurisdiction approved of the mediation idea whereas 75% of the public 
prosecution offices who knew of such a practice were in favour of victim/of-
fender mediation. The probation services present quite a different picture: 
They support the idea of victim/offender mediation whether they know of 
such activities within their own competency or not. The difference in the 
opinions of the other institutions amounts to 30 - 40% which corresponds 
to the number of institutions to whom mediation activities are known resp. 
not known. 

In the following the results of the judicial authorities participating in the 
DBH investigation are correlated to the population as a whole, i.e. to the 
total number of local courts, district and regional courts, and public pros-
ecution offices to whom the questionnaires were addressed: 386 judicial 
authorities out of 791 completed the DBH questionnaires; 256 out of these 
386 institutions approved of the implementation of victim/offender media-
tion within their jurisdiction. Thus we know that (at least) 32.4% of all 
judicial authorities in the Federal Republic of Germany support the idea of 
victim/offender mediation. It remains open whether the "silent majority" of 
those who did not complete the questionnaires (51.2% of the above men-
tioned judicial authorities) is either indifferent or sceptical to the idea of 
victim/offender mediation. 

Considerable differences exist between the attitudes of the courts and the 
opinions of the public prosecution offices: 62.1 % of the 95 public prosecu-
tion offices approved of victim/offender activities within their jurisdiction 
whereas only 38.7% of the 93 regional courts 38.7%, and 26.7% of the 
603 local courts supported the mediation idea. 
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In a next step we correlated the 1,251 completed questionnaires to the 
93 regional court districts of the former Republic of Germany. This further 
breakdown was possible due to the large number of institutions participating 
in the DBH investigation. 

As to the question of the acceptance of victim/offender mediation, the 
regional court districts did not differ very much. With the exception of three 
districts (acceptance up to 40%), the rate of acceptance amounted to more 
than 60% in all regional and district courts (see diagram 3). However, the 
rate of acceptance is less homogenous if we look at the different institutions 
within the regional court districts. Within this paper, this breakdown can 
only be made as regards the judicial authorities (i.e. local courts, regional 
and district courts, and public prosecution offices). 

As illustrated in diagram 4, the judicial authorities of the different regional 
court districts present themselves less homogenous than the Gudicial) popu-
lation as a whole. The difference is even more significant if the judicial 
authorities who did not return the questionnaires are also taken into con-
sideration. Diagram 5 shows that a "qualified minority" of one third of all 
judicial authorities does (as yet) approve of victim/offender mediation. At 
the same time, the diagram demonstrates to what great extent the various 
regional districts differ in their opinion: on the one hand, we have 6 regional 
court districts with an acceptance rate exceeding 60%, on the other hand, 
there are 25 districts where less than 20% of all judicial authorities approve 
of the idea of victim/offender mediation. 

For further data, please refer to the detailed investigation reports (Schreck-
ling 1991, Schreckling et al. 1991). 

4. Discussion 

The results of the DBH investigation clearly show that victim/offender 
mediation is being accepted by a considerable number of the criminal justice 
institutions in the Federal Republic of Germany and that mediation practice 
is in no way limited to the well-known model programs. Yet, these positive 
results should not blind us to the many difficulties which still have to be 
overcome with regard to the firm establishment of victim/offender mediation 
in the penal practice. 

The different rates of acceptance in the different regions and institutions 
prove once more that criminal justice is not applied quite homogenously in 
the entire Federal Republic of Germany. Even though an equal application 
of a new measure such as victim/offender mediation could not be expected 
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everywhere and keeping in mind that an absolutely equal homogenous penal 
practice is illusory, we should nevertheless make efforts towards a maximal 
equalizing of victim/offender mediation in the not too distant future. 

Here we must also keep in mind the interests of the victims: for instance, 
it would hardly be justifiable if victims of physical injury in Bielefeld or 
Munich could apply to qualified mediation services for restitution and 
conflict settlement whereas victims living in Biickeburg or Erfurt would 
have to apply to a civil court for the assertion of their rights. 

Problems relative to the implementation of victim/offender mediation: If 
we keep in mind that one third of the institutions listed in table 1 have but 
recently begun to practice mediation or are at present engaged in planning 
such activities, we can justly speak of a "boom" in victim/offender mediation 
activities. According to juvenile court judges and to representatives of 
private organizations, this has mainly been brought about by the amendment 
of the Juvenile Court Act wich now includes provisons for victim/offender 
mediation. Although the results of the investigation may be seen as a proof 
that the law amendment has been accepted by the practicionners, further 
data of the DBH investigation which cannot be presented here indicate that 
many institutions with a small or even very small case load practice 
victim/offender mediation rather peripherally to their other tasks. Many 
social services are simply not in the position to build up victim/offender 
mediation systematically. A qualified mediation requires a concept taking 
into account the respective local conditions and circumstances. Furthermore, 
a cooperation between the mediation service and the judges and public 
prosecution offices has to be established and - last but not least - the 
mediators should receive further training in case work and be able to 
evaluate each individual case. It may well be that the surprisingly rapid 
implementation of victim/offender mediation within the juvenile penal prac-
tice is somewhat detrimental to the quality of the offered mediation. 

From the victims' point of view, mediation as practiced by some institu-
tions gives cause to criticism: for instance, if mediation is an integrated part 
of the tasks of a "mediator" it risks to collide with the other tasks of the 
latter. The success of mediation efforts might thus be impaired. This applies 
especially to cases where the social worker not only acts as a (neutral) 
mediator but is also entrusted with the assistance and counseling, may be 
even the therapeutic treatment of one of the parties concerned. As most of 
the institutions are offender-oriented, its mostly the interests of the victims 
that are being neglected. In order to be able to cope with such situations, 
the mediators would have to have the same professional skills and ex-
periences as family or group therapists dispose of. Guidelines and ex-
periences from other fields of conflict settlement indicate that the person 
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attending to the interests of one of the conflicting parties should better not 
act simultaneously as a mediator between the two conflicting parties. We 
refer in this context to the practice in divorce cases. Also, marriage or family 
counselling is either done with both parties simultaneously or else the 
psychologists work as a team should the individual counseling develop into 
a group counselling. 

Some remarks to the question of acceptance: The above reported three-
quarters majority for the idea of mediation is, at first glance, quite impres-
sive. It should, however, not be overrated as a large number of institutions 
participating in the investigation were aware of the fact that the DBH as the 
initiator of the investigation was also to a vast extent responsible for the 
development of the mediation idea as such. Moreover, the question relating 
to the "acceptance" of victim/offender mediation had to be formulated in 
rather an abstract way as investigations carried out by mail must be as 
concise as possible. As a rule, one aspect is covered by one question only. 
Even though it was asked whether victim/offender mediation existed within 
the different areas of jurisdiction, some rather important complimentary 
aspects had to be omissed, for instance the question whether victim/offender 
mediation should only be introduced as an informal measure ( diversion) or 
whether it should also be practiced in the formal penal procedure. In more 
differentiating studies it should be investigated to what extent the acceptance 
of victim/offender mediation is dependent on certain conditions: for instance 
on the number of suitable cases, on its possible restriction to certain types 
of offenses or certain offender categories (first offenders, recidivists) or on 
the position within the penal. 

More rewarding than an analysis of the general rates of acceptance is a 
breakdown of the data according to the different institutions. The different 
attitudes of the institutions who knew (resp. did not know) of mediation 
activities within their area of jurisdiction are of much interest in view of a 
further implementation of victim/offender mediation. According to the in-
vestigation data, probation services as a rule approve of victim/offender 
mediation efforts whether they know of such activities within their working 
district competency or not whereas public prosecution offices in particular 
who do not know of any such activities within their area of jurisdiction are 
rather sceptical about it. Undoubtedly, more information is needed here. 

If correlated to the judicial population as a whole, the investigation data 
show that mediation is only known to one quarter of the above mentioned 
judicial authorities; only one agency out of six is directly or indirectly 
engaged in mediation. Furthermore, according to the DBH investigation 



498 Hans-Jurgen Kerner, Erich Marks, Jurgen Schreckling 

only one third of the judicial authorities approved of mediation, although 
the percentage of acceptance of the public prosecution offices (62%) is 
remarkly high. 

Notwithstanding all empirism as to the development of victim/offender 
mediation, it must be stressed that the legal basis for its application in all 
those cases where the victim/offender constellation seems to be suitable has 
still to be improved. As far as adult offenders are concerned, the practice of 
victim/offender mediation in an early stage of the penal procedure in view 
of an informal settlement of the case is so far restricted to less serious or 
petty offenses (for amendment proposals see Schoch 1990). Neither are the 
possibilities offered by the amended Juvenile Court Act fully made use of. 
Only when restitution efforts and conflict settlement are given prioritiy to 
penal prosecution can victim/offender mediation be considered as being 
firmly established in the German criminal justice system. Based on positive 
experiences gained in Austria with their new Juvenile Court Act, adequate 
material-legal provisions for the German Juvenile Court Act are now being 
discussed (see Kerner et al. 1990, Ostendorf 1980, Walter 1991). 
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Diagram 2: Acceptance of victim/offender mediation by institutions 
of the criminal justice system who knew resp. did not 
know of mediation activities within their area of jurisdic-
tion. 
(Rate of acceptance shown in % of the resp. subgroups; 
N = 839 institutions, i.e. without the institutions who are 
themselves engaged in mediation local courts. 
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Diagram 3: Acceptance of victim /offender mediation by institutions 
of the criminal justice system breakdown according to 
regional court districts. (Rate of acceptance shown in % 
of the institutions within the regional court districts of the 
former Republic of Germany who participated in the 
DBH investigation; N = 1,251 institutions) 
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Diagram 4: Acceptance of victim/offender mediation by local courts, 
district and regional courts, and public prosecution of-
fices; breakdown according to regional court districts. 
(Rate of acceptance shown in % of the institutions of the 
regional court districts of the former Republic of Ger-
many who participated in the DBH investigation; N = 386 
judicial authorities.) 

> 801 
-1001 
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Diagram 5: Acceptance of victim/offender mediation by local courts, 
regional and district courts, and public prosecution of-
fices within the total judicial population; breakdown ac-
cording to regional court districts. 
(Rate of acceptance shown in % of the a.m. judicial 
authorities in the regional court districts of the former 
Republic of Germany; N = 791 judicial authorities). 
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1. Abstract 

This paper presents a comparative evaluation of the exploratory victim-
offender-reconciliation program conducted in Brunswick. Evaluation con-
centrates on the influence of program organization and implementation on 
effectiveness of mediation. In the first part, results from four different 
research approaches in Brunswick are outlined. These approaches deal with 
the number of cases that are principally suited to mediation, the actual 
amount of mediation, the practicability of mediation, and the acceptance of 
mediation by victims and offenders. In the second part, findings of the 
Brunswick program are compared to those of two other German mediation 
programs - those conducted in Cologne and Reutlingen - as well as to some 
general mediation experiences from North-America. This overall evaluation 
suggests that mediation is an effective means of conflict management 
beyond petty offense. Furthermore, recommendations of the police proved 
helpful in selecting cases for mediation. However, a special training for 
mediators seems necessary to meet the demands of more complex conflicts 
to be encountered in mediation. 

2. Introduction 

Today, discussions in criminology and criminal policy focus to a great 
extent on two central issues: (1) on strengthening the position of the victim, 
and (2) on finding alternative reactions to crime that are, both, more 
promising than the 'rehabilitation paradigm' and clearly distinctive from the 
neo-classic 'law and order' approach. 

Victim-offender-reconciliation is often considered to be one measure that 
meets both interests. It has been adopted by the 'diversion movement' in 
West Germany as a means to minimize negative aspects of formal proceed-
ings and sanctions, especially in juvenile justice. One reason for this 
development is that criminal justice officials more and more agree that 
juvenile delinquency can generally be understood as a concurrent phenom-
enon of adolescence that normally disappears without intervening with 
formal measures. Furthermore, the opinion is widely held that formal 
punishment in general and imprisonment in particular are no adequate means 
to respond to criminal behavior and to reduce recidivism. 
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These trends in criminological reasoning partly characterize what has 
become known as the 'internal reform movement' of the judicial system. 
This movement started in the late seventies and aimed at the 'disarmament' 
of criminal law by reducing formal court proceedings as well as custodial 
measures and by implementing and testing new community oriented edu-
cational measures. 

Implementation of these measures in general and victim-offender-recon-
ciliation in particular could best be accomplished within the juvenile justice 
system because of the guiding principle of education (cf. Kerner & 
Weitekamp 1984) in the Juvenile Court Act: While traditional sanctions are 
likely to reinforce the offender's passiveness and indifference towards the 
victim and to foster techniques of neutralization (Sykes & Matza 1957), these 
new measures stress the interactive character of criminal behavior and aim 
at mutual perspective taking of the parties involved in the conflict. Face-to-
face encounters of victims and offenders are regarded as a reasonable way 
to initiate perspective taking and social learning processes that are important 
with respect to the settlement of social conflicts and the acquisition of social 
competence. 

In addition to diversionary and rehabilitative interests with regard to the 
offender, an altered view of criminality was important for the emerging 
idea of interactive reconcilitation, too. While the criminal justice system 
responded to delinquency primarily with offender oriented measures in the 
past, this approach is more and more criticized because it overemphasizes 
the 'reestablishment of the legal system' (Wiederherstellung der Rechtsord-
nung), thereby reducing the victim to a minor figure in the conflict. How-
ever, to a large part crime is not committed against the state, first and 
foremost it is a violation of the physical·and emotional integrity of another 
person. This is true for personal crime (e.g., robbery and assault) as well as 
property offenses (e.g., theft and burglary; cf. Maguire 1980; Waller 1985). 
Strengthening the victim's position is also important in order to avoid 
secondary victimization which is likely to arrive when recasting social 
conflicts into categories of normative conflicts and criminal law. Besides 
the increase of protection and information rights, there is a call for encourag-
ing active victim participation in response to crime (cf. Rossner & Wulf 
1984). It is to Christie (1977) that we owe the revival of considering crime 
as an interactional process involving personal interests. 

With effect from December 1st 1990 the German Juvenile Court Act was 
amended. In addition to the remaining right to order restitution (cf. Trenczek 
1990) victim offender reconciliation was explicitly included in this law. It 
may now be used as a judicial educational direction (ErziehungsmaBregel) 
for juveniles and young adults. More important, however, efforts taken to 
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reconcile with the other party are now explicitly accepted as a satisfactory 
condition to either withdraw from prosecution or to dismiss a case (cf. 
Figures 1 and 2). 

The position of Christie and other protagonists of reprivatizing victim-of-
fender conflicts and strengthening the victim's position has only partly been 
converted into practice till today. However, it has influenced criminological 
reasoning in Germany in general, and, both, the amendment of the Juvenile 
Court Act and the conception of several exploratory projects on victim-of-
fender-reconciliation. It is on these projects that we comment in the present 
report which is partly an update and extension of an earlier paper on German 
mediation programs (Bi/sky 1990). 

The first main section gives an outline of the eldest German mediation 
project, the Brunswick victim-offender-reconciliation program, including 
information about implementation and evaluation. Mediation was first prac-
ticed in Brunswick in 1982; it has become the main focus of a pilot project 
on victim-offender-reconciliation in 1985. The following section focuses 
primarily on comparing this program with two others that were conducted 
in Cologne (initiated in 1986) and Reutlingen (initiated in 1985). These three 
programs spearheaded a couple of similar mediation projects in West 
Germany. Finally, results are summarized and evaluated with respect to the 
further development of mediation in Germany. Before starting our overview, 
however, a short note on the use of two central terms, restitution and 
reconciliation, seems appropriate. 

3. Restitution and Reconciliation 

There exists quite a variety of victim-offender-programs in North Arner-
ica and in Germany. However, this variety can be split up into two major 
approaches, restitution and reconcilitation programs. Restitution programs 
can be found in nearly every jurisdiction in the United States (cf. Warner 
& Burke 1987). They occasionally use mediation techniques in order to 
determine the amount of restitution to be paid by the offender. Over and 
above that, negotiation in restitution programs is not significant with regard 
to the process of conflict resolution (Trenczek 1989). These programs 
primarily focus on the outcome, the concrete requirement being the of-
fender's compensating for his misbehavior. Thus, restitution is best charac-
terized as an offender oriented measure with educational and penal aims 
(Ga/away 1987; Schneider 1985; Trenczek 1990) that pays only functional 
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attention to the victim. Consequently, restitution programs should not be 
labeled 'mediation' programs since they do not mediate the victim offender 
conflict; rather, they are involved in the negotiation of punishment. 

In Germany the concept of restitution is considered insufficient because 
of its focusing merely on the outcome, and because neither the offender nor 
the victim are expected to actively participate in an interactive conflict 
solving process. In other words, this narrow approach disregards the fact 
that the criminal act is very often embedded in a complex conflict structure. 
Therefore, initiating and facilitating interactive conflict resolution is much 
more stressed in the German programs which could perhaps best be labeled 
reconciliation programs. 

Reconciliation is often associated with a religious connotation and, there-
fore, sometimes criticized as an unrealistic goal of criminal policy. In fact, 
the first North-American Victim-Offender-Reconciliation Programs 
(VORPs) have strong historical and philosophical roots in the religious 
community, especially the Mennonite church (cf. Gehm 1986; Peachey & 
Skeen 1986; Trenczek 1989). However, reconciliation has actually got a 
broader, secular meaning, including conflict resolution and settlement as 
well as establishing or restoring equity and equality. Reconciliation implies 
a dynamic dimension that clearly goes beyond mere restitution. Thus, central 
ideas of reconciliation projects are the initiation and facilitation of controlled 
forms of conflict settlement and resolution which adequately reflect the 
interactive, conflict oriented perspective of crime and which are sensitive to 
both victims' and offenders' needs and problems. Since the term Victim-
Offender-Reconciliation-Programand its acronym VORP are already well 
introduced in the English criminal justice terminology we use both inter-
changeably_ with the German Tater-Opfer-Ausgleich (TOA) to describe 
those projects that programmatically focus on interactive conflict resolution 
and face-to-face encounter. 

4. Victim-Offender-Reconciliation in Brunswick 

In this section we first give some information about how mediation has 
been implemented in Brunswick: Starting from the involvement of the police 
and the mediating role of the juvenile court assistance, we comment on some 
central preconditions as well as consequences of mediation before giving a 
summarizing overview of implementation. Next, we briefly list some criteria 
for selecting cases to be mediated. Then, a case dealt with in the Brunswick 
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TOA-program is sketched over to illustrate, both, how mediation may be 
realized, and possible effects of mediation. Finally, four different approaches 
to evaluate this program are outlined including some central results. 

4.1 Implementation 

4.1.1 Police 

In Germany, because of the principle of mandatory prosecution, the 
police is obliged to investigate every case that is reported and to refer to the 
prosecutor all persons that are suspected of an offense. Although being better 
informed about every single offense than any other institution, police, 
however, are not allowed to mediate since investigation and prosecution are 
strictly separated in the German judicial system. To conform to these legal 
restrictions without losing first hand information at the same time, a special 
solution was developed and implemented in Brunswick in 1988 that has 
become a central feature of this mediation program: The police charged with 
investigation complete a special form stating whether the case under con-
sideration is recommended for mediation or not. This recommendation is 
then sent to the prosecutor's office and to the juvenile court assistance 
simultaneously. Thus, prosecutors and juvenile court aides both receive 
information without delay and not filtered by any other intervening institu-
tion. Furthermore, they can contact and take initiatives with regard to 
mediation in the very beginning of the formal procedure ( cf. Pfeiffer 1989). 

4.1.2 Juvenile Court Assistance 

The second feature that is characteristic of the Brunswick program is that 
mediation is realized by the juvenile court assistance. This institution is part 
of the judicial system in Germany and takes care of juveniles and young 
adults who came into conflict with the law. In contrast to the other German 
programs, the staff of this institution, consisting of about seven full- and 
part-time social workers, is not specialized on mediation but has to deal with 
a diversity of administrative and counseling activities that are primarily 
concerned with young offenders. Since these social workers are not espe-
cially trained in mediation they have to rely on their professional skills and 
experience. 

4.1.3 Preconditions for Mediation 

One characteristic of all German programs is that participation in media-
tion is voluntary. This means that both, victims and offenders, must be asked 
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whether they are willing to get involved in any reconciliatory effort. In order 
to avoid unnecessary irritation and additional stress on the part of the victim, 
the offender is contacted first in the Brunswick program. Only if the offender 
agrees to join in mediation the victim is asked whether s/he is interested in 
victim offender reconciliation as well. Refusing to participate should not 
have any negative consequences with respect to the outcome of the proce-
dure. However, successful mediation is usually expected to positively affect 
the outcome of the (formal) proceedings. Therefore, the offender's freedom 
how to decide seems to be limited in practice. 

4.1.4 Consequences 
By and large, mediation is classified successful by the different reconcil-

iation programs if the parties involved agree that the outcome of mediation 
meets their respective expectations, interests, and demands with respect to 
the solution of the underlying conflict. Consequences of successful media-
tion, however, may differ considerably from program to program. In Bruns-
wick the prosecutor may either refrain from further prosecution on the initial 
stage of preliminary investigation or he may stick to a formal charge. In the 
latter case the juvenile court judge may dismiss the case during the inter-
locutory or during the main proceedings. If neither the prosecutor nor the 
judge decide to withdraw or dismiss the case, successful mediation is usually 
expected to result in mitigation of sentence. It should be added that the 
judge, too, may propose or initiate victim-offender-reconciliation at any 
stage of the proceedings. The other reconciliation programs partly deviate 
from this practice, which will, therefore, be discussed in our comparative 
analysis again. 

4 .1 5 Organizational Overview 
The following figures give an overview of mediation as implemented in 

the Brunswick TOA-program: Figure 1 outlines the organizational arrange-
ment of mediation, Figure 2 shows the sequential steps of prosecution. In 
addition, this second figure roughly indicates the different exits from the 
formal proceedings, namely during the preliminary investigation (i.e., the 
prosecutor refrains from prosecution) and during the interlocutory and main 
proceedings (i.e., the judge dismisses the case). Since stigmatizing effects 
can best be avoided if prosecution is abandoned at an early stage mediatory 
conflict management is normally initiated during the preliminary investiga-
tion in Brunswick. Given that mediation is successful the prosecutor can, 
thus, abstain from a formal charge (cf. Figure 2). 
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Figure 2 
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4.2 Criteria 

When setting up an intervention program criteria must be specified 
according to which the program input is to be selected; this holds for any 
kind of intervention, no matter whether medical, economical or social. Quite 
similarly only a smaller part of all delinquent acts that are reported to the 
police is also suited to mediation. Therefore, filters had to be defined that 
help the police decide whether or not to recommend a special case for the 
Brunswick reconciliation program. Since conflicts differ considerably in 
content these filters are confined to formal aspects, however. 

Three limiting conditions have been specified to control the program input 
in Brunswick: (I) The victim must be a concrete person or a group of 
persons; anonymous victims and institutions are excluded. (2) The offender 
must have confessed the delinquent act; otherwise there must be at least 
sufficient evidence about facts and circumstances of the offense as well as 
liabilities. This takes into account that - although the offender does not deny 
the act - s/he often perceives the situation differently from the victim or the 
police. (3) Petty offenses that used to be withdrawn from prosecution in the 
past without further consequences should be excluded from mediation in 
order to avoid widening the net of social control. 

Since there are no further principles beyond these formal criteria that 
exclude any special type of offense, the range of application of victim-of-
fender-reconcilitation is rather wide. Delinquent acts that might be included 
in the program are assault, burglary, insult, robbery, sexual compulsion, and 
theft, for example (cf. Tables 3-5 for additional information). 

4.3 Victim-Off ender-Reconciliation: An Example 

Describing a program only conceptually, without referring to any concrete 
example may leave the reader in the dark about its usefulness and practica-
bility. Selectivity of examples does, on the other hand, easily result in a 
distorted picture of reality. This applies to the present report as well. 
Nevertheless, it might be instructive to get an idea of the complexity of cases 
that can be handled in a reconciliation program. We will, therefore, sketch 
out one case illustrating a face-to-face encounter of victim and offender in 
the presence of a third party (a juvenile court aide). This is the most common 
form of mediation in the Brunswick program. It seems to be most promising 
because mutual perspective taking as well as coping processes can be 
facilitated by the juvenile court aide who is supposed to guide the encounter 
and to support mediation (cf. Viet 1988, pp. 34-36, for this case). 
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A drunken young man had broken into an apartment by smashing 
a window at night. He was surprised by the tenant, a female 
student, who tried to gain control of the situation by offering him 
a beer and trying to get into conversation with him. She was not 
successful, however, and fled when the juvenile started to damage 
the furnishings. He left the apartment, too, but was caught by the 
police later. With regard to the victim, this event resulted in 
suffering from extreme nightmares and fears, as well as feelings 
of loss, due to material damages. 

When asked whether she was willing to participate in mediation 
guided by a social worker, the student agreed to see the offender 
in the office of the juvenile court aide. During this encounter, the 
offender apologized convincingly for his behavior. He also spoke 
about his problem of alcoholism, which partly explained his 
misbehavior. The student on her part, talked about her problems 
of coping with her fears. 

According to the mediator, this session resulted in a better mutual 
understanding of experiences, feelings, and problems associated 
with the offense. Both the victim and the offender asserted that 
this encounter had been helpful to them. While the student was 
able to overcome her fears, the juvenile felt relief about having 
apologized for his misbehavior in this face-to-face encounter. 
When they met later, both felt free and easy enough to start a 
conversation. Besides these positive emotional consequences of 
mediation, the juvenile also profited from mitigation of sentence 
because of the positive outcome of the mediation approach (in-
stead of serving a jail term he was directed to pay compensation). 

4.4 Evaluation 

4.4.1 Research Questions and General Approach 

Evaluation of the reconciliation program in Brunswick was set up to 
answer four questions that are of central interest with respect to the explora-
tory phase of mediation and the continuation of the program. These ques-
tions and the respective research approach chosen to answer them are briefly 
outlined before going into more detail. 

The first question asks for the proportion of cases dealt with by the 
juvenile prosecutors in Brunswick that are suited to mediation. In other 
words, this question refers to the maximal input of cases into the program. 
To find a reliable answer to this question an analysis of court files was 
conducted based on the total input of cases in 1988. 
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The second question focuses on the actual amount of mediation as 
compared to the overall caseload of the juvenile court assistance, i.e., the 
output of mediation. Two research approaches were made to answer this 
second question. First, juvenile court aides were asked to continuously 
document their work throughout the exploratory phase of the mediation 
project. Documentation was accomplished with the help of a standardized 
questionnaire so as to collect information about all cases dealt with. In a 
second step court files of those cases were analyzed in which mediation had 
been successful according to the questionnaire study. 

The third question concerns practicability of mediation. Answers to this 
question were of special interest because mediation was not to be restricted 
to the exploratory period only; instead, it was intended to become an integral 
part of the juvenile court aides' everyday activities in Brunswick. Therefore, 
a Delphi-study was conducted including police, juvenile court aides, pros-
ecutors, and judges who were involved in mediation. These experts' eval-
uations of the mediation project were systematically analyzed in order to 
prepare for the post-project period. 

The final question is directed towards the acceptance of the reconciliation 
program by those who were directly involved, i.e., victims and offenders. 
Thus, an exploratory interview study was conducted assessing the positive 
and negative mediation experiences of a limited number of victims and 
offenders. 

The following summary highlights some central results of the aforemen-
tioned studies. 

4.4.2 Method and Results 

4.4.2.1 lnput 

This first study was carried out in order to get an idea of the maximal 
input of cases into the mediation program. Starting from all 3,356 court 
files dealt with in 1988 by the juvenile prosecutors in Brunswick, a random 
sample of files was drawn amounting to approximately 15% (N = 496) of 
the underlying population. Files were analyzed according to legal categories 
that are significant with respect to mediation, using a standardized multiple 
classification scheme (cf. Bi/sky 1990; Bi/sky & Pfeiffer 1990, for a prelimi-
nary analysis of this sample). 

After excluding those categories which are not in the jurisdiction of the 
(local) juvenile court and, secondly, those which do not meet the program 
criteria, about 11 percent of cases remained that were basically suited to 
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mediation (cf. Table 1). Further analyses revealed, however, that in only 
about one quarter of the remaining cases conflicts were actually settled by 
mediation. 

Table 1: Maximal Input of Cases into the Brunswick Mediation 
Program (Analysis of Court Files, 1988) 

N % 
Random sample of court files 496 100 
Inappropriate categories 

Contravention of rules and regulations 43 8.7 
Jurisdiction of other departments of 
prosecution/other courts 58 11.7 
No criminal act (accident, etc.) 12 2.4 
Offender older than 21 52 10.5 
Offender younger than 14 42 8.5 

Inappropriate cases 
Victim neither a person nor a group of 
persons 172 34.7 
Offender not inclined to confess 64 12.9 

Maximal input of cases into mediation 
program 53 10.7 

Reasons for this rather low rate of mediation are manifold. However, 
some of them are more outstanding. Thus, some victims could not rea-
sonably be expected to be confronted with their offenders again, petty 
offense was to be excluded from mediation, parties failed to come to an 
agreement, and one or both of the conflicting parties refused to participate 
in the reconciliation program. Nevertheless, there still seem to be resources 
for a more extensive use of mediation. 

4.4.2.2 Output 

Research on the output of the reconciliation program in Brunswick started 
with a comprehensive questionnaire study lasting from June 1986 to 
January 1989 (cf. Pelster 1990). During this time, juvenile court aides were 
asked to fill out questionnaires, one per offender, to assess their overall 
caseload and their mediation activities. Some general results of this study 
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are summarized in Table 2; when interpreting these data it is important to 
realize that the caseload of juvenile prosecutors and of juvenile court aides 
overlap only partly. 

Table 2: Overall Caseload and Mediation Activities of Ju-
venile Court Assistance in Brunswick (cf. Pelster 
1990) 

July 87 - Ja- June 86 - Ja-
N (%) nuary 89 nuary 89 

(19 months) (32 months)* 
1 Caseload of juvenile 954 1,474 

court assistance (Hl0%) (100%) 
2 Cases basically suited 284 502 

to mediation (29.8%) (34.1%)** 
3 Offenders asked to 118 220 

participate (41.5%) (43.8%) 
4 Offenders that agreed 99 172 

to participate (83.9%) (78.2%) 
5 Victims that rejected to 17 32 

participate (17.2%) (18.6%) 
6 Mediations 70 126 

(24.6%) (25.1%)*** 

* Data collected with two partly differing instruments. 
** Percentages based on data in the immediately preceeding row. 
*** Percentages based on number of cases basically suited to media-

tion (row 2). 

Data from this table show that about one third of all cases attended to by 
the juvenile court assistance is basically suited to mediation according to the 
above mentioned criteria. Again, there are several reasons why less than half 
of them enter into the formal mediation program (row 2 vs. 3), the most 
important being mentioned below. 

First, there is quite a number of cases in which parties succeeded in 
settling the conflict without the help of an official mediator (100 cases of 
informal conflict settlement were recorded from June 1986 to January 1989). 
As might be expected, there is a remarkable difference between informal 
and formal conflict settlement with respect to the underlying conflict. While 
theft and larceny clearly exceed assault in the former case (50% vs. 25%, 
approximately) this order is reversed in formal mediation (25% vs. 30%, 
approximately). These figures may be taken as first evidence that conflicts 
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originating from financial loss and material damage may well be settled 
without professional help. In contrast, conflicts including physical and 
psychological harm are often more demanding with respect to professional 
expertise (see table 3 of the following study for additional information). 

Second, there is another group of cases in which the offenders do not 
react to the invitation to contact the juvenile court assistance. Consequently, 
this group remains uninformed about the mediation program. 

Third, several mediators reported to have refrained from intervention 
because of the individual, social, and situational characteristics of the 
respective case that seemed to prevent a successful solution. A special 
training in mediation might have helped to settle some or all of these cases, 
too. 

Since data available to the juvenile court aides are incomplete with respect 
to several social and legal variables, the questionnaire study was supple-
mented by an analysis of court files. This analysis was restricted to those 
cases in which successful settlement of the conflict had been reported by 
the juvenile court assistance. 

Table 3 informs about the distribution of the respective offenses, both, 
for formal and informal conflict settlement (despite the low frequencies, 
percentages are included in the following tables in order to facilitate com-
parisons). When comparing data from Tables 2 and 3, it should be noted 
that the number of cases reported deviate from each other because of 
different units of enumeration: While mediations were tallied in the ques-
tionnaire study, persons, i.e., victims and offenders, were the corresponding 
unit in analyzing court files. 

In addition to the data in Table 3, three results of this analysis should be 
mentioned. First, about 50% of the offenses that were in the focus of formal 
conflict settlement can either be classified as offense against property, or as 
incorporeal offense (against personal freedom, health, integrity). In contrast, 
the respective figures for informal settlement are about 85% versus 15%. 
Second, the proportion of male and female victims identified in this analysis 
is about 60% versus 40% for both, formal and informal settlement. Finally 
and contrary to our expectation, conflicting parties that settled conflicts 
without the help of a mediator did not prove to know each other more 
frequently than those participating in formal mediation. 
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Table 3: Distribution of Offenses (Main Offense) for Victims and Of-
fenders in Brunswick (July 87 - January 89): Successful Media-
tion 

Mediation Informal settlement 
Offense Offender Victim Offender Victim 

N % N % N % N % 
Assault 22 29.7 25 31.2 7 17.0 8 16.3 
Damage to property 9 12.2 7 8.7 5 12.2 3 6.1 
Fraud 1 1.4 1 1.2 - - - -
Larceny 22 29.7 29 36.3 22 53.7 30 61.2 
Robbery 1 1.4 1 1.2 - - - -
Insult 4 5.4 5 6.3 - - - -
Trespass 8 10.8 2 2.5 - - - -
Traffic Offense 2 2.7 3 3.8 5 12.2 7 14.3 
Others 5 6.7 7 8.8 2 4.9 1 1.2 
N/% 74 100 80 100 41 100 49 100 

4 .4 .2 .3 Practicability 

Practicability of the Brunswick mediation program was evaluated by 
means of a Delphi-study (cf. Bi/sky, Petzold & Netzig 1990). The focus of 
this study was on problems arising when changing from exploratory practice 
of mediation to daily routine. 

Considering past research (cf. Linstone & Turoff 1975), the principal use 
of Delphi-studies has been to make future projections and forecasts. Accord-
ing to Moore (1987), the Delphi technique "uses a series of questionnaires 
[in successive rounds of investigation] to aggregate the knowledge, judg-
ments, or opinions of experts (who are usually anonymous) in order to 
address complex questions. Individual contributions are shared with the 
whole group by using the results from each questionnaire to construct the 
next questionnaire" (pp. 50-51). Instead of questionnaires, however, other 
modes of enquiry (e.g., interviews) may be used as well, depending on the 
problem to be solved. 

The Delphi-study conducted in Brunswick consisted of three rounds. In 
the first round individual interviews were run with police, court aides, 
prosecutors, and judges who had participated in the program. Interviews 
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centered around the concept of reconciliation, the organizational context, the 
process as well as the effects and benefits of mediation. Results of this first 
round were summarized and communicated to all participants. The second 
Delphi-round was run by questionnaire. In this round participants were 
asked to evaluate several proposals based on the preceding interviews about 
how to practice mediation in the post-exploratory period. Again, all partic-
ipants received a structured feedback of results. In the final round partici-
pants joined in a round-table discussion which focused on the question how 
to transfer findings from the preceding rounds into practice. 

Results of this study primarily refer to the following problems: range of 
application, consequences of mediation, flow of information between and 
within different judicial authorities, and specialization of mediators. Those 
results which go beyond organizational details of local concern are briefly 
summarized (cf. Bi/sky 1990, pp. 366-367): 

1. There are no general limits of mediation with regard to severity of 
crime, type of interpersonal conflict, and recidivism. When consider-
ing the individual case, however, limitations may result from both, the 
fact that the victim may not be reasonably expected to participate in 
mediation and from the professional competence of the mediator. In 
this context, competence was primarily understood as the ability to 
adequately diagnose and react to the emotional involvement and 
distress of the conflicting parties and to manage tension and hostility 
arising during the encounter. 

2. Successful mediation should either result in withdrawal from prosecu-
tion/dismissal of case or in mitigation of sentence. Unsuccessful 
mediation, however, should, in general, not affect sentencing because 
reasons for failure can be manifold and may often be attributed to the 
victim, or to the mediator as well. 

3. Integration of the police into the organizational framework of media-
tion proved extremely helpful and was positively evaluated by all 
practitioners. Recommendations accelerated the procedure and aug-
mented the portion of pre-trial withdrawals during the preliminary 
investigation. Furthermore, input to the program is less likely to be 
preselected by differential evaluations of the prosecutors. 

4. The issue of whether or not mediators should be specialized in conflict 
management remained controversial, mostly because specialization 
would interfere with the present form of task organization in Bruns-
wick. This topic is discussed again when comparing the different 
approaches to mediation in Germany. 
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On the whole, practitioners evaluated the idea of mediation positively. 
However, mediation is not conceived of as a cure-all with respect to the 
whole range of juvenile delinquency. Instead, it was judged as a promising 
approach with regard to the broad repertoire of interpersonal conflicts. 

4.4.2.4 Acceptance 

The last study for evaluating the reconciliation program in Brunswick was 
an interview study with victims and offenders who had participated in this 
program. The purpose of this exploratory study was to get some heuristically 
useful information about how mediation is perceived by those who were 
directly involved in the conflict to be settled. Because of the limited number 
of participants evidence cannot be considered representative of all partici-
pants in this program, however. 

Eight victims and four offenders who were involved in mediation between 
January 1988 and 1989 were interviewed, using a semi-structured interview 
schedule. Interviews centered on the relationship between victim and of-
fender, the history of the offense, motives to report to the police and to 
participate in mediation, concrete experiences with this reconciliation pro-
gram, and the general evaluation of mediation as a measure of conflict 
settlement (Rattay & Raczek 1990). Despite the exploratory character of this 
study, some of the findings seem worth mentioning here (cf. Bi/sky 1990, 
p. 367): 

In general, mediation was positively evaluated by victims and offenders. 
This holds true even if their concrete experience with respect to process and 
outcome of mediation did not meet their expectation. Aspects of mediation 
that were valued by both parties are the reestablishment of social peace, 
avoiding a formal trial, and mutual understanding of behavioral motivation, 
for instance. 

One reason for this positive evaluation obviously is that the direct 
interaction between the parties involved in the conflict allows an exchange 
that comes closer to the underlying problems than an official proceeding. 
Especially in those cases in which the offense (e.g., assault) is but the final 
step of a longer lasting dispute or quarrel (e.g., between neighbors) attribu-
tion of responsibility and ascription of the respective roles of an offender 
and a victim often seem to be somehow arbitrary. Although the background 
and the actual circumstances of a conflict should be considered in official 
proceedings as well, information used is normally highly selective on these 
occasions. While this is at least partly necessary in order to meet the 
requirements of the trial, these restrictions do not hold for mediation. 
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Beyond this shared evaluation, victims and offenders mentioned differen-
tial aspects, too. Thus, several offenders reported feelings of relief because 
of having got an opportunity to apologize for their misbehavior directly. 
Victims reported, among other things, that the successful settlement of the 
conflict was helpful in coping with their fear of crime. 

Findings presented thus far can only roughly characterize the overall 
results of the evaluation studies carried out in Brunswick. Of course, there 
have been critical comments with respect to the idea of mediation in general 
and the mediation program in Brunswick in particular as well. However, 
since stock-taking of expectations and experiences during the exploratory 
period of mediation was positive on the whole, it is to be expected that 
mediation will become an effective means of settling conflicts in everyday 
practice, too. 

5. Comparative Evaluation of Mediation Programs 

While the last section focused on the Brunswick mediation project only, 
we now switch over to a short comparative analysis. As indicated in the 
introduction, there are two other programs, those of Cologne and Reutlin-
gen, which have been trendsetting with respect to mediation in West 
Germany. It is to these projects that we relate information about the 
Brunswick program in this section. Furthermore, we will refer to the North 
American VORPs on several occasions. These programs have gained quite 
some experience since the initiation of the first VORPs in Kitchener, Canada 
(1974), and Elkhart, USA (1978). However, information about the actual 
procedure, outcome and benefits of all these programs is only partly avail-
able (cf. Coates & Gehm 1985; Dittenhofer & Ericson 1983; Ga/away 1986; 
Trenczek 1989; Umbreit 1986). 

The three German programs essentially concur with regard to formal 
criteria of case selection, the way of contacting offenders and victims, as 
well as procedure and forms of mediation (cf. Dunkel & Rossner 1987; 
Trenczek 1990, for additional information). As far as procedural aspects are 
considered, this also holds for the North American projects. Similarly, 
general program goals largely overlap. The German VORPs are mainly 
influenced by a conflict oriented conception of crime as well as the growing 
diversion movement. Therefore, they want to provide alternatives to formal 
and residential forms of social control by focusing on solving existing 
conflicts between victim and offender, making a formal procedure and 
further punitive sanctions unnecessary. This intention is in line with those 
American and Canadian reconciliation concepts that aim at the following 
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goals: humanize the criminal justice process, increase offender's personal 
accountability, provide meaningful roles and restitution for victims, help the 
offender to stay out of trouble, find alternatives to incarceration, ease the 
caseload of the judicial system, enhance community understanding of crime 
and criminal justice, and provide opportunities for reconciliation (cf. Coates 
& Gehm 1985; Trenczek 1990). 

However, the German programs partly differ with regard to the intended 
judi<:;ial consequences of mediation (formal goals), the appraisal of success-
ful mediation by prosecutors and judges, and program implementation. 
These differences exist both, among the German programs (cf. Kuhn, 
Rudolph, Wandrey & Will 1989; Schreck/ing 1990), and between German 
and North American programs (cf. Trenczek 1989). 

5.1 Formal Goals and Appraisal of Successful Mediation 

As outlined above, successful mediation in Brunswick is expected to 
result in either withdrawal from further proceedings or mitigation of sen-
tence. As far as withdrawal results, practice largely overlaps with the idea 
of diversion, i.e., avoiding formal adjudication. However, mitigation of 
sentence is also accepted as a reasonable outcome if the prosecutor or judge 
is not willing to simply withdraw/dismiss a case, for instance, because of 
the severity of the offense. 

This approach is mainly shared by the Cologne reconciliation project. The 
mediation project in Reutlingen, in contrast, definitively aims at the pros-
ecutor's refraining from prosecution after the offender has fulfilled the 
obligations of the reconciliation ( or restitution) agreement. Because of this 
explicit formal goal, mediation in this latter program can be regarded as an 
extrajudicial means of diversion; it is not conceived as an amplification of 
judicial reactions to delinquency but as an independent extrajudicial alter-
native. 

However, one important parameter should be mentioned that has to be 
considered when comparing German projects in general: This is the amount 
of dismissals by the juvenile prosecutor, prior to and independent of media-
tion. This parameter might vary substantially and, thus, clearly influence 
formal mediation goals, input, and practice of the respective project. 

A direct comparison of formal objectives with North America seems 
problematic, partly because of differences in the judicial system and pro-
gram implementation in Canada and the United States. With regard to the 
appraisal of successful mediation, however, there is some evidence that, 
despite their benefits, positive outcomes are still far from being fully 
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appreciated by the justice system. In fact, in the US, there is generally no 
necessary link between participation in a reconciliatory attempt and either 
the following course of the procedure or the disposition by the court 
(Trenczek 1989). Coates and Gehm (1985) found out that offenders who 
participated in VORP were incarcerated as often as those from a comparison 
group. However, the average length of time served by VORP participants 
was considerably less than that of non VORP referrals. They were also more 
likely to serve time in local jails than in state institutions. 

5.2 Program Implementation 

Besides goals and appraisal, implementation is another feature that dis-
criminates among mediation programs. There are three facets that should be 
distinguished in this context: financial and organizational integration of the 
mediating institution, input of cases, and specialization of mediators. We 
will comment on them separately. 

5.2.1 Integration 

To begin with Brunswick, the juvenile court assistance which serves as 
the mediating agency is an integral part of the youth welfare office; this, in 
tum, is a permanent institution of the local community. The court assistance 
is closely linked to the other judicial institutions and has a couple of different 
functions and responsibilities, apart from mediation. Because of these con-
nections to other institutions the mediation program in Brunswick could fall 
back on a well established infrastructure of communication and information. 
Furthermore, a long-term perspective for mediation was in the realms of 
possibility since the juvenile court assistance is a permanent institution. This 
does not (yet) hold for the other programs in Cologne and Reutlingen. 

These other programs are run by community based, private, non-profit 
organizations; this kind of organizations is partly handicapped by the legal 
restrictions regarding the access to personal data and court files that are 
essential for effective mediation. In order to conform to the Law on Protec-
tion against the Misuse of Personal Data, special arrangements had to be 
made in Cologne and Reutlingen, therefore, in order to link both organiza-
tions to the net of judicial information. In Reutlingen this was accomplished 
by officially delegating victim-offender-mediation from the juvenile court 
service to the private organization according to the Juvenile Welfare Act. 
In Cologne special permission was obtained from the president of the local 
court to transmit and make use of personal data. 



New Forms of Conflict Management in Juvenile Law 529 

As is the case in these latter programs, VORPs in Canada and the United 
States are primarily sponsored by community based, non-profit organiza-
tions. The budget of many US programs is quite low, often less than 
$30,000. The 'bigger' programs in Minneapolis, Valparaiso, and Elkhart 
have funds of about the same proportion as the German programs (about 
$80-100,000). 

5.2.2 Input 

The organizational restrictions of private, community based non-profit 
institutions as outlined above are not only unfavorable with respect to the 
transmission of information relevant to mediation, but also with regard to 
its preselection and filtering. This situation could only be improved by 
establishing a direct link to the gatekeeper of the judicial system, the police. 
Such a link exists in Brunswick, too. 

Since the juvenile court assistance in Brunswick is kept informed by the 
police about all cases reported to the prosecutor, social workers are already 
able to propose a case for mediation during the preliminary investigation. 
This is true even if the police do not recommend the case for mediation and 
the prosecutor did not yet react to it. Thus, speed and completeness of 
information are the main advantages of the mediation program in Bruns-
wick. 

In Cologne and Reutlingen, however, information is filtered by prosecu-
tors and judges. In Reutlingen, for instance, referrals are made by the 
prosecutors and by court services almost exclusively prior to the trial, in 
about one third to one half of the cases even prior to the filing of a charge. 
In Cologne organizational constraints with respect to the input into the 
program result in a lower pre-trial settlement; more than 50 percent of the 
cases are referred to mediation only after the main proceeding (cf. Schreck-
ling 1990). Thus, mediation loses much of its extrajudicial potential and 
becomes merely an alternative judicial reaction to delinquency. 

North American VORPs usually accept referrals at nearly every stage of 
the criminal proceedings. In the criminal justice system of the United States 
victim offender reconciliation is either performed in the wake of restitution 
provisions or it is initiated by the discretionary power of the (juvenile) court. 
Cases are usually referred to VORP because the court has decided that 
restitution should be determined by court services. 
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5 .2 .3 Spezialization and Professionalism 

Despite the aforementioned advantages, implementing mediation in the 
juvenile court assistance has some significant shortcomings, too. Thus, the 
private organizations in Cologne and Reutlingen profit from the fact that 
their social workers are full-time mediators. Although they did not receive 
any special training in advance either, they are more likely to efficiently 
manage even complex social conflicts because of their professional routine 
and expertise. 

Another aspect might be advantageous to the mediating institutions in 
Cologne and Reutlingen as well: both are definitively neutral with respect 
to their clients, i.e., victims and offenders. In contrast, the juvenile court 
aides in Brunswick work in an institution that is so defined as to take special 
care of young offenders likely to be formally charged. They might, thus, 
experience an intra-role conflict, resulting from deviating expectations of 
the conflicting parties: On the one hand, they have to attend to the interests 
and needs of the young offenders. On the other hand they are expected to 
look after the interest of the victims, too. Even if they were able to mediate 
social conflicts without being biased, victims might, nevertheless, suspect 
them not to behave impartially. 

Last not least, juvenile court aides are involved in a diversity of tasks 
with respect to administration and social work. This may give rise to 
intra-role conflicts due to the court aides' professional interests and com-
petences, as opposed to the request of the special case under consideration. 
Consequently, the amount of (successful) mediation does not only depend 
on the potential program input of social conflicts but also on professional 
skills and task preferences. 

One basic difference between North American and German reconciliation 
programs is that the former mostly work with volunteer mediators. Besides 
the fact that costs are drastically reduced hereby, this form of organization 
corresponds with a philosophy quite common in North America: Accord-
ingly, volunteers symbolize the responsibility of the community and increase 
the general acceptance of a program in the public. In these projects a small 
paid staff generally has to coordinate the program activities, to conduct 
volunteer training, monitor the fulfillment of the victim-offender agreement, 
and maintain the communication with the justice system. 

5.3 Selected Results 

The focus of the present discussion was primarily on the concept and 
organization of mediation. However, some aggregated data concerning the 
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output of German victim offender reconciliation programs might be instruc-
tive with respect to comparisons, too. Therefore, we include some selected 
descriptive results. Table 4 gives an overview of the distribution of offenders 
and offenses that entered the different mediation programs (program input). 

Table 4: Distribution of Offenses (Main Offense) and Offenders 
in German Mediation Programs: Program Input 

Brunswick Cologne* Reutlingen** 
July 87 - May 86 - June 85 -

Offense January 89 August 88 December 87 
Assault 42.4 26.7 29.4 
Damage to property 7.6 14.0 22.5 
Fraud 0.8 5.7 4.9 
Larceny 28.7 22.7 37.8 
Robbery 4.1 11.8 4.9 
Others 16.4 19.3 30.0 

N 118 229 204 
Offender 

% 100 100 (multiple 
classification) 

* cf. Schreckling 1990 (p. 50). 
** cf. Kuhn et al. 1989 (pp. 150 and 218). 

However, not all conflicts that were accepted for mediation could also be 
settled successfully. Furthermore, projects clearly differ with respect to the 
proportion of successful mediation; with regard to offenders, the following 
percentages are reported: Brunswick 63%, Cologne 77%, and Reutlingen 
81 %. Both, in Brunswick and in Cologne, attempts to settle conflicts 
associated with assault were more likely to fail than others; this is in line 
with our reasoning outlined above that settlement of personal crimes, as 
contrasted to property offenses, is more demanding with respect to third 
party's mediation competence. Table 5 gives an overview of the distribution 
of offenders and offenses for successful mediation in the latter projects 
(Reutlingen could not be included in this table because of the multiple 
classification of cases used). 
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Table 5: Distribution of Offenses (Main Offense) and Offenders in 
Brunswick and Cologne: Successful Mediation 

Brunswick Cologne• 
July 87 - January 89 May 86 - August 88 

Offense N % N % 

Assault 22 29.7 39 22.1 
Damage to property 9 12.2 26 14.8 
Fraud 1 1.4 29 16.5 
Larceny 22 29.7 45 25.6 
Robbery 1 1.4 17 9.7 
Others 19 25.7 12 6.8 
Unknown - - 8 4.5 
Offender 74 100 176 100 

* cf. Schreckling 1990 (p. 96). 

Since all three projects are concerned with juvenile delinquency we 
finally give an overview of the age structure of young offenders in 
Brunswick and Cologne, both for program input and successful mediation 
(cf. Table 6; for Reutlingen, these data are not available). 

Table 6: Age Structure of Offenders in Brunswick and Cologne: Program 
Input versus Successful Mediation 

Brunswick• Cologne•• 
July 87 - January 89 May 86 - August 88 

Age Input Successful Input Successful 
N % N % N % N % 

Juveniles 
14 7 5.9 2 2.7 10 4.4 8 4.5 
15 8 6.8 5 6.6 29 12.7 21 11.9 
16 7 5.9 12 16.2 27 11.8 21 11.9 
17 23 19.5 15 20.3 28 12.2 21 11.9 

Young adults 
18 22 18.6 18 24.3 34 14.8 21 11.9 
19 24 20.3 11 14.9 41 17.9 35 19.9 
20 22 18.6 11 14.9 38 16.6 31 17.6 



New Forms of Conflict Management in Juvenile Law 533 

Table 6 (continued) 

Brunswick* Cologne•• 
July 87 - January 89 May 86 - August 88 

Age Input Successful Input Successful 
N % N % N % N % 

Adults 21 and older 2 1.7 - - 21 9.2 16 9.1 
Missing 3 2.5 - - 1 0.4 2 1.1 
Offenders 118 100 74 100 229 100 176 100 

* Since data for input and successful mediation relate to different points 
of reference - offender's age when contacting the juvenile court 
assistance vs. age when committing the delinquent act - seemingly 
inconsistent results may occur. 

** cf. Schreckling 1990 (personal communication, February 26, 1991). 

The reconciliation program of Reutlingen clearly differs from those in 
Brunswick and Cologne with respect to the age structure of offenders. 
According to Kuhn et al. (1989, p. 153), the percentages of juveniles and 
young adults that enter into the program are about 71 and 29 percent, 
respectively. 

6. Discussion 

Knowledge about the possibilities and limitations of mediation within a 
criminal justice system (cf. Trenczek 1989, for a more detailed discussion) 
is far from complete. Nevertheless, evaluation of the projects to which we 
referred in this paper enables us to take stock provisionally. We do so by 
briefly summarizing past mediation experiences first, and specifying condi-
tions favorable to effective mediation in a second step. 

6.1 Past Experience 

Data from the Delphi- and the interview study with victims and offenders 
both suggest that settlement of social conflicts by mediation is preferred to 
judicial conflict settlement by trial and sentence, in general. However, 
appreciation of the benefits of reconciliatory and restitutional efforts must 
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not conceal the fact that the range of application of mediation is of course 
limited. The input study of court files in Brunswick revealed that only a 
minor part of the total caseload of juvenile prosecutors is suited to this 
approach. 

While no cure-all, however, mediation is an effective means of dealing 
with those cases embedded in an interactional context. Furthermore, it 
should be noted that cases suited for mediation clearly differ from petty 
offense. There are no classes of social conflict that are excluded categori-
cally, for instance, because of the severity of the delinquent act. Instead, it 
is the interests of the conflicting parties that must be considered when 

. deciding whether or not to initiate mediation. Last not least, mediation is by 
no means restricted to first-time offenders. Rather, the respective individual 
and social context of the case under consideration must be taken into account 
when deciding whether or not a case is suited to mediation. 

The idea that a more extensive use of mediation might reduce the caseload 
of the judicial system is probably short-sighted and mainly wrong. In fact, 
the caseload of juvenile courts will be reduced efficiently in those cases 
only, in which mediation is used as an extrajudicial means of conflict 
settlement, i.e., as an instrument of diversion. However, this means but a 
shift of workload from one institution to another. 

6.2 Preconditions for Efficient Mediation 

Based on the mediation experience of the projects described, two condi-
tions can be identified that are essential for efficient mediation, flow of 
information and know-how in conflict management. 

Evaluation of the Brunswick program clearly demonstrated that an un-
delayed and unfiltered flow of information between the mediating and the 
judicial instances is a sine qua non of efficient mediation. In this context, 
integrating the police into the program proved extremely helpful in Bruns-
wick, both, with respect to speed and completeness of transfer of informa-
tion. To guarantee a maximum of transparency and effectiveness of conflict 
settlement, we, therefore, strongly recommend to implement a direct line of 
communication, right from the beginning of new victim-offender-reconcil-
iation programs, that links the mediating institution to the police who are in 
charge of investigation. 

The second condition concerns know-how in conflict analysis and settle-
ment. As outlined above, there are no general restrictions with respect to the 
categories of social conflict that are suited to mediation. However, the 
Delphi-study has shown that practical limitations arise from lack of pro-
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fessional experience and expertise in mediation. While middle-range con-
flicts usually do not pose any problems to the mediator, this does not apply 
to more demanding conflicts as sexual offense for instance. 

Experiences from the North American VORPs largely conform to these 
findings. According to them, cases of severe crime and aftermath, like those 
handled by the VORP of the Genessee County Sheriff's Department in 
Batavia, New York (concerning robbery, attempted murder, negligent hom-
icide, for instance), generally require a more intensive and subtle preparation 
for mediation than the numerous cases of minor juvenile delinquency dealt 
with by other programs. It is in cases of personal crime exceeding middle-
range conflicts that carefully guided and monitored reconciliation can de-
monstrate the potential of mediation, as, for instance, in Batavia (New 
York), Madison and Beloit (Wisconsin). However, the dominance of the 
restitution approach in the United States which is primarily concerned with 
property offenses seems to prevent a more efficient use of the mediation 
approach. 

Bisno (1988), in analyzing conflict variables, convincingly summarized 
the complexity of the task which a mediator has to face if he does not want 
to confine himself to simple everyday cases: 

Among the ways in which the issues at the root of conflicts vary 
are degree of generality or specificity, linkages with other issues, 
historic antecedents, and the rigidity of the positions expressing 
these issues. In addition, some issue struggles are seen by the 
adversaries as being accessible to 'rule-regulated' conflict man-
agement strategies (e.g., negotiation), while others may be defined 
in terms of total victory or defeat - or a continuing impasse. The 
substance of a conflict - that is, the issues - and the process of 
managing the conflict are interactive (p. 36). 

6.3 Further Development of Mediation in Germany 

Meanwhile, the mediation idea has widely spread in Germany. There is 
quite a number of new attempts to implement victim offender reconciliation 
programs in the judicial system by now. Based on the mediation experiences 
from Brunswick, Cologne, and Reutlingen, as well as some more recently 
implemented programs, the German Juvenile Court Association (DVJJ) and 
the German Probation Service (DBH) are about to develop and establish a 
curriculum for mediators. This curriculum is planned to go beyond standard 
curricula of social workers by meeting the special demands of mediation 
within the German justice system; its development will be guided by past 
experience in mediation. 
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This development is straightforward since mediation has left its explora-
tory phase in Germany, and because it has become obvious that goodwill 
and interest in mediation are necessary but not sufficient prerequisites for 
transferring a good idea into efficient practice. However, it should be noted, 
too, that mediation has not been restricted to the narrow scope of criminal 
justice and social work. There is an abundance of research findings concern-
ing mediation and related fields, e.g., communication skills, professional 
helping behavior, mechanisms of power and dependency, and negotiation, 
to name but a few (cf., Deutsch 1973; Fisher & Ury 1981; Lenrow 1978; 
Watzlawick, Beavin & Jackson 1967). Protagonists of mediation and those 
involved in setting up curricula for enhancing skills in mediation must, 
therefore, be able to see beyond the end of their own nose and to take these 
findings into account. This will certainly help to avoid dead ends on the way 
to more professionalism in mediation, and to come up to the interests and 
expectations of all parties involved, - mediators, offenders, and victims. 
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The Status of the Victim according to the VPA 

1. The Status of the Victims in the Criminal Law System 

1.1 German Steps toward Reform seen in an International 
Context 

545 

The victim of crime stepped into the center of academic discussion in the 
1980s.1 Increasing progress has been made in victimology fields, since the 
first International Symposium of Victimology in Jerusalem in 1973. Since 
then, more academic organisations have been concerned with this very 
theme and the "Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power" was passed by the United Nations on 29th 
November 1985. The basic principles for the improvement of the status of 
the victim within the criminal law and criminal proceedings was recom-
mended to the Council of Europe, parallel to this. These pril)ciples were 
similar in contents to the United Nations declaration.2 

Many legislators looked more and more to the party injured by crime, 
within this background. Many different approaches were established. The 
following three basic concepts can be distinguished: 

On the one hand, the legislature thought to support the victim of crime 
in specific areas. This meant firstly for example, help in relation to medical 
care and coping psychologically with the consequences of the crime. Along-
side these forms of help, practical help can be given in the form of removal 
of the material damage caused. This frequently takes the form of financial 
support. This pragmatic approach can be seen in the formation of "victim 
and witness assistance" progam in the United States, which has recently 
come to the forefront.3 

In this area, many, frequently private, help organizations were founded, 
which afforded worthwhile help to victims of serious crimes. State help 
could also be provided in other areas, from the extensive social welfare 
system. 

1 See Kaiser 1988, pp. 4-16. 
2 See Joutsen 1987, pp. 298-324. 
3 See U.S. Department of Justice 1983, pp. 2. 
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A further approach seeks to provide financial compensation to victims. 
The frequently applied "action civile" in France, supports this form of 
compensation by the offender.4 In Germany, the legislature tried to reintro-
duce the adhesive procedure (Adhasionsverfahren), whereby a damage 
claim is linked with the criminal proceedings.5 In order to structure these 
victim protection concepts as effectively and surely as possible in relation 
to financial compensation, state compensation was considered. The "Gesetz 
iiber die Entschadigung fiir Opfer von Gewalttaten" (Victim Compensation 
Act}6 was passed in the Federal Republic of Germany in 1976. This is no 
longer included in the revised text of 1985. State victim compensation 
merely affects a limited peripheral area and is aimed at social welfare 
considerations. Only a few extreme cases are embraced by these provisions. 
They are to be found according to the concept of the German rules, outwith 
the criminal and criminal procedural right to individual social insurance. 
These provisions are little used. 7 

In order to support the victim of crime, the third focus is upon the 
extension, of the legal status of the victim within the criminal proceedings. 
The German legislature directed their attention to this in the "Opferschutz-
gesetz" (Victim Protection Act) which was passed on 18.12.1986.8 It came 
into force on 1.4.1987 and was praised by the legal politicians as being "a 
secular tum" .9 In practice, the reaction to the law was very reserved.10 The 
innovations were met partly with disapproval by academics, 11 although as 
a whole, these innovations were positively assessed even if criticism and 
proposals for improvement were not spared. An end was temporarily put to 

4 See article by Merigeau (this volume). 
5 See the later explanation. 
6 BGBI. 1976 I, pp. 1181-1183; see Jung 1976, p. 478. 
7 See Vil/mow & Plemper 1989, p. 43. The German government has rejected 

the frequently expressed criticism concerning the effectiveness and im-
plementation of the Victim Compensation Act. See the answer given by the 
German government (25.9.1990) to the SPD party inquiry into the situation 
of the victim of crime in: BT-Drucks. 11/7969, pp. 2-5. 

8 See Rief3 1984. 
9 See Rief3 1987, p. 281. 
10 See Bertram 1985, p. 322 (from judges' viewpoint); Hammerstein 1986, 

pp. 2 et seq. and Thomas 1985, pp. 431 et seq. (from the attorneys' view-
point). 

11 See Schunemann 1986, pp. 193 et seq. 
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reform discussion. The German legislature had in this way, clearly placed 
emphasis upon the status of the victims in the criminal proceedings, in so 
far as relating to the question of victim protection. 

About three years after these reforms were introduced the time came for 
having a look at the temporary state of affairs. Firstly however, a few words 
regarding the contents of the Victim Protection Act. 

1.2 The New Regulations of the Victim Protection Act 

The legal status of the victims within the criminal proceedings was 
improved in three areas. Firstly, protection from interference by other 
parties participating, was extended. This area of protective provisions related 
to the rules for communication as to questioning (§ 68a StPO), removal of 
the accused (§ 247 StPO)12 and exclusion of publicity (§ 171 GVG).13 The 
victim merely plays a passive role in so far as these regulations are 
concerned. These regulations should guarantee a minimum of protection of 
the victim's person and personality. 

Only negligible changes were produced, however on the whole. There 
already existed a similar legal position based on principles of court practice 
with regard to removal of the accused which has now been established in 
law. Only regarding to the exclusion of publicity, there is a significant 
change: the protection of the victim takes precedence over the principle of 
publicity. 

New regulations were not enacted. The reform was limited to some extent 
reservedly and cautiously to the extension of the regulations which already 
existed. 

The reforms in the area of a person's right to obtain information and 
protection, were more extensive. The provisions which make it possible for 
the victim to be informed about the position and course of the proceedings 
and likewise the provisions which ensure that the victim can actively use 
preventive rights for his/her protection, come within these new rules. The 
obligation was also for example introduced to allow the victim, on applica-
tion, to be informed about the result of the trial (§ 406d StPO). The 
possibility was also created, for the victims to call for legal assistance in the 
criminal proceedings(§ 406f StPO). This possibility however, had already 

12 Code of Criminal Procedure (StrafprozeBordnung). 
13 Constitution of Courts Act (Gerichtsverfassungsgesetz); law governing court 

jurisdiction and organization. 
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been recognized in the administration of justice. The Victim Protection Act 
was therefore merely of declaratory significance. New rights were also 
introduced for injured parties who have been permitted as accessory private 
prosecutor in the prosecution (§ 406g StPO). This relates to a special group 
of injured parties, who are victims of particular crimes. The relevant crimes 
are listed in § 395 StPO.14 Victims of these crimes, can exercise their rights 
as set out in § 406g StPO, without having to undertake an active role as 
accessory (private) prosecutor. This is in contrast to other injured parties. 
The considerable advantage which these victims therefore enjoy, is that they 
can assert the right to request for help to finance an attorney. The right to 
inspect records or files, was also provided for in the Act (§ 406e StPO). 
However, there was no change in the legal practice produced by the law, 
since the subject matter of the provisions had already been settled in 
administrative regulations. 

The third area of change, affected the right of the victim to participate 
actively in the proceedings. New regulations were produced in relation to 
the "Nebenklage" (accessory prosecution) and the "Adhlisionsverfahren" 
(adhesive procedure). The accessory prosecution (§ 395 ff. StPO) brought 
about procedural status for particular injured parties, which is comparable 
to the public prosecutor. Before the Victim Protection Act was introduced, 
the circle of these priviledged victims was established by reference to the 
"Privatklage" (private prosecution) which to a considerable extent, covers 
merely insignificant offences. This was not aimed at making the accessory 
prosecution a way of satisfying the victims's right to participate. The 
jurisdiction therefore attempted with legal theoretical arguments, to create a 
balance amongst the interests concerned.15 The reforms contained in the 
first instance, the list of particularly severe crimes, whose victims should be 
given preferential treatment particularly in the area of sexual offences. Many 
crimes set out in the catalogue of offences, stem however from the area of 
trivial crimes. The Victim Protection Act also introduces limitations upon 
the rights of the accessory (private) prosecutor. The possibility or legal 
remedy by the victim, was limited, to relieve the judges. 

There were far reaching theoretical changes produced by the reforms in 
respect of the adhesive procedure. These regulations make it possible for 
the victim to enforce civil legal claims within the criminal proceedings. The 
reforms seek to increase the application of these rights in practice. The 
responsibility of the local court, where most criminal proceedings take place, 

14 See below. 
15 The conceptual approach was the so-called "competition doctrine". 
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was extended. All claims, independent of the extent of the claim can be 
asserted in this court. The local court judge no longer necessarily has to 
make a final decision in respect of the claim. The civil law dispute no longer 
has to be decided in every respect by the criminal law judge. 

The legislature has also attempted to effect supporting measurements for 
improvements in these three areas affecting the status of the victims within 
the criminal proceedings. The central point was the extensive duty which 
the authorities have, to advise victims about their rights. Before the Victim 
Protection Act came into force, this duty existed merely in the adhesive 
procedure. The obligation now applies to practically all rights of the victims 
(§ 406h and§ 406d Abs. 3 StPO). 

2. Research Questions 

The main significance of the Victim Protection Act in relation to the 
amelioration of the position of the victim, have already been pointed out. 
However, research which is concerned with the changes effected by this 
law, should be carried out. Great importance was attached to the question 
as to how these legal changes were accepted by those administering justice 
within the criminal proceedings and the attitudes towards the Victim Pro-
tection Act within criminal law practice. 

Another important question concerned the fundamental attitudes of the 
lawyers participating in the procedure in relation to the status of the victims 
in the criminal proceedings. Whether or not the new legal positions are 
known to all affected parties, is of particular significance in relation to the 
implementation of the Act itself. The question as to which primary interests 
were pursued by the victims in the criminal proceedings, was also investi-
gated, and how their personal situation was represented - mainly what 
practical problems were the victims confronted with. How frequently par-
ticular rights are observed and put into operation and what objective and 
subjective circumstances prevent or hinder exercise of these rights, must 
also be researched. 

3. Implementation of the Study 

3.1 Statistical Material 

In order to obtain a hard core of data in relation to the frequency of the 
application of individual norms, the criminal prosecution statistics for 
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Baden-Wilrttemberg and the "Zahlkarten" (case enumeration forms) for the 
criminal proceedings of the courts from the years 1986-1989, were eval-
uated. 

3.2 Observation of Criminal Trials and Interviews of Victims 

In order to record the position and treatment of victims in the criminal 
proceedings and to learn about the problems and impressions of the parties 
involved in the trial and to establish what interests they have, the trials were 
observed and an interview of the victims carried out at the end of the 
proceedings. Two predominantly standardized questionnaires were 
developed. The survey was carried out in the autumn of 1989. During one 
month, all court proceedings involving individual victims, which took place 
before the "Amtsgericht" and "l..andgericht" (local and regional court) in 
Freiburg/FRG respectively, were attended. 83% of the victims present, 
agreed to take part in an interview. 35 interviews were able to be carried 
out. 

73 % of the cases were dealt with by the local court and 27 % by the 
regional court. Around a third concerned offences involving assault. Prop-
erty offences represented a substantial number of cases (20 % ) and similarly 
offences against the person. 69 % of those interviewed were male and 31 % 
were female. Those interviewed were spread throughout various age groups. 
More than a quarter had been victims of crime before. 

3.3 Survey of Lawyers Participating in Criminal Proceedings 

The acceptance of regulations and the fundamental attitude towards the 
problems for the victims in this area, is particularly important in relation to 
the implementation of the Victim Protection Act in so far as we are 
concerned with those involved in putting the law into effect. In order to 
obtain insight into the practical problems of applying the law, the main 
emphasis of the research lay in the area of questioning judges, prosecutors 
and attorneys. The survey was carried out by means of two predominantly 
standardized questionnaires, one of which was specifically designed for 
judges and prosecutors and the other for lawyers. The questionnaires corre-
spond with each other to a great extent in so far as contents are concerned. 
The survey of judges and prosecutors effected an overall inquiry in relation 
to the "Oberlandesgerichtsbezirk Karlsruhe" (higher regional court area of 
Karlsruhe/FRG). The rate of participation in relation to the judges, was 
44.3 % and in relation to public prosecutors 33.1 %. 127 judges and 57 
prosecutors took part in the survey. 
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252 attorneys who according to their own statements work most 
frequently in the criminal law area, were approached within the almost 
identical area. The participation rate was 59.7 %, i.e. 123 people. 

Altogether, 307 jurists took part in the survey, of whom 88.6 % were 
male. 

4. Results of the Study 

4.1 Fundamental Attitudes of Lawyers Participating in the 
Criminal Proceedings, towards the Status of the Victims 
within the Criminal Justice System 

The lawyers on being asked as to fundamental goals to be achieved by 
the criminal proceedings themselves had a predominantly traditional attitude 
towards the aim of the proceedings. The clearing up of suspicion and fight 
against crime took priority as being the most important aspect. The idea that 
the establishment of law and order is of particular importance, merely took 
fourth place according to the investigations carried out. 

In order to obtain a first impression as to whether the attitudes of those 
questioned were more victim or more offender orientated, the question was 
asked as to whether the criminal proceedings should be limited to the dispute 
with the offender, or whether it should be used to resolve the victim-offender 
relationship. These fundamental attitudes towards the goals of the criminal 
proceedings, can be characterized as "minimalistic" or "maximalistic" atti-
tudes towards the proceedings. 41.8 % were inclined towards the minimal-
istic goals of the proceedings, and 58.2 % to the maximalistic goals of the 
proceedings. Distinctions in relation to the occupations of those questioned, 
could be noted in relation to these evaluations. The lawyers proved to have 
the most victim-orientated attitude (64.2 % ). The prosecutors had a slightly 
less favorable attitude towards victims (57.4 %). The figure was 52.8 % 
among the circle of judges. However, a differentiation must be made 
between judges in the juvenile courts who are clearly influenced by the 
offender-orientated juvenile law and the judges in the regional courts (Lan-
desgerichte) who were more victim-orientated. The percentages were re-
corded as being 43.8 % and 58.6 % respectively. The judges in the local 
courts (Amtsgerichte) were on average victim-orientated (47.7 %). 

Attitudes toward the distribution of power or authority between the victim 
and the accused in the criminal proceedings, were evaluated differently. This 
related specifically to the occupations of those questioned. Whereas the 
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judges felt that there was predominantly a balancing of the interests in the 
criminal proceedings, most lawyers spoke of the less favorable situation of 
the victims of crime. It was clear that the lawyers were often torn between 
supporting the victim or the accused - an occupation-related problem. As 
defenders of the accused they naturally tend towards legal provisions which 
are structured in favor of the accused parties. This attitude is regularly 
maintained at the expense of the extention of the rights of the victims (see 
Figure 1).16 

Although almost a half of the prosecutors and judges regard there as being 
a distribution of authority in favor of the injured party, only a good 10 % 
believe that the rights of the victims are too limited. Over two thirds believe 
that these rights are sufficient. Future extention of these rights in favor of 
the victim is clearly not acceptable. The lawyers assess this question more 
consistently at first glance, and express themselves to be in favor of further 
extention of these rights (50 %), (see Figure 2). 

Two reasons explain the inconsistant attitude of judges and prosecutors: 
firstly, it is possible that the view predominates that the criminal proceedings 
have nothing to do with balancing the status of the interests of the victim 
and accused, but rather that - according to the "minimalistic" attitude already 
explained - the accused party is of prior importance in the criminal proceed-
ings and he is therefore provided with a predominance of rights. In this way, 
a balancing of the authority of both parties, is not desired within the criminal 
proceedings. Other parties questioned, rely openly on the position of 
strenght of the individual party, and believe that the inequality can be 
sufficiently balanced by the state administration of the proceedings. In view 
of this, maintenance of a balance of interests, is not necessary. 

An extension of the legal rights of third parties like the victims, would 
result in restricting the position of the judiciary. The aspect of control by 
the victim, was emphasized within the course of the discussion regarding 
the extension of the rights of victims. This cannot be regarded as acceptable 
by the parties concerned. Changing the structure of the criminal proceedings 
is not worthy of consideration from this viewpoint. 

The lawyers regard themselves to be in a completely different position. 
Their task is to grant rights and legal status, because these aspects secure 
participation and the possibility of being heard in the proceedings. "Openino/ 
up" the criminal procedure in the direction of a (two) party procedure,1 

16 This conclusion is not necessarily the case, however. See details below. 
17 In German Law, a conceptual differentiation with regard to litigations is 
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strenghtens their position. The majority of attorneys are dealing in their daily 
work mainly with civil proceedings, in which the principle of party disposi-
tion takes priority place. The great willingness to change the present struc-
ture of the criminal procedure, can therefore be understood. The possibility 
of victim representation opens up a new field of operation for attorneys, 
which until now has been almost completely out of reach, and which is 
attractive from the earning fees point of view. lnspite of this, it is astounding 
just how quickly the legal profession has disgarded the traditional view of 
being that of defender, and taken up this new task. 

The research shows quite clearly that positions of interest which are 
specifically related to occupation, cover up other social biographical char-
acteristics almost completely. There were scarcely any sex-or age-related 
differences. In summary, it can be said that judges and prosecutors tend 
towards a "minimalistic" approach, and that attorneys have a "maximalistic" 
attitude toward to rights of the victims. · 

4.2 State of Knowledge 

It is particularly difficult to research the question as to how well known 
the regulations of the Victim Protection Act are to those involved and using 
the rules. From the outside, we cannot expect to find precise and clear 
statements. In order to attempt some form of approach to this problem, the 
jurists were questioned as to their familiarity with the regulations in the 
administration of justice. The result was, that over a half of the jurists were 
regarded as being unfamiliar with the Victim Protection Act. The attorneys 
regard this problem particularly pessimistically: Only 18.9 % those ques-
tioned, believe that the profession is more likely to be unfamiliar with the 
Act (see Figure 3). It is clear from an examination of the individual 
regulations of the Victim Protection Act that the protection regulations and 
rights of participation which have existed for some time, were estimated as 
being most likely to be well known. The rights to obtain information and 
protection were classified as being somewhat less known. The right to obtain 
information regarding the course of the proceedings ( 406d StPO) and the 
additional right of being able to institute an accessory prosecution according 
to § 406g StPO and the instructive duties are particularly less known to the 
parties concerned. To what extent conclusions can be drawn from the 

made contrasting "ParteiprozeB" (party procedure) to "AnwaltsprozeB" 
( counsel procedure), the latter referring to cases where a counsel is necessary 
in court. 
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individual knowledge of the parties questioned, cannot however be conclu-
sively assessed. However, it is clearly the case that legal practice has a lot 
of catching up to do. 

35.5 % of victims taking part in the survey involving injured parties, 
indicated that they had known about the right to inspect court records. 
22.6 % knew something about the right to obtain information regarding the 
course of the proceedings and 16.7 % indicated that they had been aware 
of the possibility of an "Adhiisionsverfahren" (adhesive procedure). The 
state of knowledge of the injured parties can be regarded as being somewhat 
limited. The duty to advise/instruct a party regarding his or her rights also 
appears to have little effect in practice. 

Due to this lack of knowledge, in particular amongst the parties partici-
pating in the court proceedings, the practice of cautioning and instructing a 
party has to be investigated more closely. The survey of jurists should firstly 
provide information regarding the implementation of the regulations by the 
parties questioned. A total of 26.3 % judges and prosecutors indicated that 
they had never directed the victim to his or her rights. Only 8.8 % according 
to their own statements always observe this duty. 44 % indicated that they 
only gave information on request. The group of judges at the regional court 
were more frequently inclined to caution or instruct a party than in relation 
to other judges. However, the judges who practically never make any 
clarification to a victim regarding his or her rights ( 41 % ) can be found 
amongst those judges. This definite polarisation can be explained by the fact 
that on the one hand such instruction is more likely to take place regarding 
severe offences, and on the other hand the late state of contact in particular 
in proceedings of second instance, is more likely to prevent the exercise of 
this duty. The limited amount of instruction given by prosecutors is very 
noticeable. Although they are in a position (in contrast to judges) to give 
important instructions and directions at an earlier stage, their tendency to 
give such information and clarification, appears fairly restricted. Assessing 
the figures in relation to sex, women instruct more frequently than men. 
15.4 % indicated that they always did so. The corresponding figure in 
relation to men, was merely 7.9 %. 

There were considerable differences in relation to the format of the 
instruction. Judges predominantly give oral instructions, whereas prosecu-
tors more frequently make use of the written prescribed form of instructions 
at their disposal. Figure 4 describes the position in detail. 

The survey of injured parties, indicated that 20 % of the parties ques-
tioned, according to their own statements, had been advised as to their rights. 
Although we assume that the duty to instruct exists as a general rule and 
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that every victim has a right to be so instructed, only a small percentage are 
in fact so advised. If we look at the circumstances more closely, the results 
turn out to be shocking: Instruction by the prosecutors or the court was not 
effected in a single case. The police were involved in instruction in only 
5.7 % of cases. In one case an employee of a medical insurance company 
declared himself to be prepared to carry out proper instruction. In general, 
instruction of the rights of the. injured party, was effected by a attorney, 
namely after the victim had himself been actively participating and had 
decided to seek legal advice, using his own financial ressources. The 
conclusion was therefore that the state obligation to caution and instruct a 
party, was only carried out in 5.7 % of cases. All injured parties who 
received such instruction were men. In view of the small number of those 
concerned, this cannot be regarded as being representative. 

This small percentage of instruction which took place, did not alter in 
terms of the period of time considered. The number of injured parties 
instructed in relation to crimes arising between 1988-1990, did not change 
considerably. We cannot therefore deduce any positive effects of the Victim 
Protection Act. 

The situation regarding instruction can as a whole been characterized as 
being somewhat lacking in its observance. The duty was observed, if at all, 
only in relation to serious offences and this was often because the injured 
party had gone to an attorney on his own initiative. Instruction by the police 
did not take place in any of the serious offences researched. No instruction 
was given in relation to property offences, although the opportunity of an 
adhesive procedure (Adhasionsverfahren) would frequently have been con-
sidered. Inspite of belonging to the category of accessory prosecution 
(Nebenklage) offences, qualified instruction with regard to a party's rights, 
never took place in relation to cases of insult and cases of negligent physical 
injuries. According to the statements of jurists in relation to this question, 
the regulations are to a large extent ignored in practice. 

It was indicated that the instruction of a party is often quite simply 
forgotten in the everyday routineness of court activities. This was given as 
the main reason for the lack of instruction. 81.6 % in total, regarded this 
reason as being particularly relevant. Over a half of judges (52 %) and 
prosecutors (60.3 %) indicated that they often had no opportunity to give 
such instruction. The view that it would already be too late to give an 
instruction, is also widespread (see Figure 5). Many complained about the 
additional time and effort involved. Three quarters of those questioned did 
regard it as being significant. With age, this viewpoint gained further weight. 



556 Michael Kaiser 

The practical problems in relation to implementation of standards can be 
predominantly attributed to the everyday routine and overwork. Late contact 
with the victim is also often responsible for hindering proper instruction, 
namely the lack of a suitable opportunity to give such an instruction. It was 
clear from many comments made, that a lack of coordination between 
individual authorities is often the immediate cause for misunderstandings 
and instruction was often ignored because the party obliged to give such 
instruction assumed that someone else had undertaken this task or would dd 
so. 

There were significant differences, related to occupation, with regard to 
acceptance of the regulations relating to instruction. There were scarcely any 
attorneys who felt that the duty to instruct was superflous. This opinion was 
more widely spread amongst judges and in particularly amongst the pros-
ecution service (see Figure 6). Judges and prosecutors were rarely interested 
in a further extension of the rules. Around 10 % were inclined towards the 
opinion that the rules had to be extended further. 

Victims, on the other hand, are very interested in proper instruction as to 
their rights. Over a half of the parties questioned ( 57 .1 % ) would have been 
pleased to receive more information. There were admittedly other distinc-
tions in relation to particular offences (see Figure 7). 

The information points to the fact that there is a strong general interest 
in rights and events occuring in the criminal proceedings (80 % ). However, 
only a small percentage (25.7 %) are satisfied with the information. There 
is a general lack of advice being given, spread over all groups of offences. 

4.3 Responsibility for the Interests of the Victims 

As there are no rules expressed as to who should take responsibility for 
protecting the interests of the victims, research should throw some light on 
this matter. 

According to the opinions of jurists, lawyers should in the first instance, 
take up this task. All of the groups concerned expressed themselves to be 
in favour of this opinion. The courts, criminal prosecution service and the 
police were mentioned in further ranking order. (see Figure 8). 

A similar result was produced by the victim survey regarding to the 
preference of the attorneys. 64.3 % of victims would have preferred to have 
received legal help. No one expected help from the court, since it is accepted 
as a neutral adjudicating body. The remainder of the state authorities were 
not viewed very favorably by the victims. Other areas of responsibilities are 
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obviously attributed to these positions. Basic disapproval of or lack of 
confidence in the judiciary, could not be established as being a reason for 
the lack responsibility attributed to these organs (see Figure 9). 

4.4 The General Position of the Victims within the Criminal 
Proceedings 

The victim survey and the observance of the proceedings, should allow 
insight to be obtained into the personal situation and feelings of the victims, 
in particular in relation to the victim's position in the trial itself. There were 
particular distinctions noted (as was to be expected), which were offence-
related. The strain upon the victim was as a whole, fairly high (see Figure 
10). 

Those who were not happy with the instruction given, and would have 
wished for further information to have been given to theni, regard the trial 
in a particularly negative way (60 %), although the severity of the offence 
was below average. On the other hand, the victims, who had legal support 
during the trial, had fewer problems. Only 33.3 % spoke of stress in the 
court proceedings, despite the above-average incidence of serious offences. 

The main reason for strain and stress caused to victims, predominantly 
the proceedings were themselves (70.6 % ). Confrontation with the offender 
caused somewhat less strain than anticipated (29.4 % ). 

Most injured parties regarded themselves as having been well treated 
during the proceedings (see Figure 11). 

This result shows that the strain caused to the victims involved, is not 
caused by the parties participating in the process. Neither the confrontation 
with the offenders, nor treatment by jurists, is regarded as particularly 
negative. The main reason why victims have fear, is the uncertainty involved 
in the proceedings. This could be reduced if more explanation and informa-
tion was given to the relevant parties. The victims were very interested in 
this possibility. Around three quarters would have liked to have had more 
information about the course of the proceedings. 

According to the results, satisfaction with the running of the proceedings 
and the outcome itself, is fairly high. Only 18.8 % expressed themselves to 
be unsatisfied with the results, and 16.3 % unsatisfied with the running of 
the proceedings. 
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4.5 Procedural Rights according to the Victim Protection Act 

The implementation of individual procedural rights according to the 
Victim Protection Act, was examined against this background. The sum-
marized results confirm the schematic division into the three norm catego-
ries explained above. 

4.5.1 Protection Regulations 

The limitation of questioning according to § 68a StPO, removal of the 
accused according to § 247 StPO and the right to exclude publicity accord-
ing to the § 171 GVG (Gerichtsverfassungsgesetz; Constitution of Courts 
Act) are not necessarily frequently implemented in the daily court routine. 
A question was objected to in 7.1 % of cases in the research carried out. 
Exclusion of the accused party from the proceedings, did not take place. 
Exclusion of publicity only took place in 4.8 % of cases. 

The extent of knowledge of both jurists and victims in relation to these 
regulations is high in comparison with the other rules. This also relates to 
rights which have existed for some time, and which have merely been 
modified by the Victim Protection Act. 

Acceptance of these regulations amongst jurists, is fairly high. The judges 
and prosecutors exhibit the most acceptance of the protection rules. Attor-
neys regard the provisions to be important. However, they regard other 
rights as having priority place. (See Figure 12). The protection regulations 
are regarded universally as necessary. Further extension of these rights is 
supported to a great extent. Hardly anyone assesses these rules as being a 
danger to the criminal process. 

This fundamental agreement exists in respect of all age groups. At first 
glance, the sex-related differences are not surprising. Female attorneys 
regard the victim protection regulations more positively than their male 
collegues. It is however astonishing that the opposite appears to be the case 
in so far as female judges are concerned. They expressed themselve;> more 
negatively as a whole, in particular in comparison to the female attorneys. 
This may be connected to the expected behaviour of women in relation to 
this subject. Women are regarded more frequently as being more sentimental 
and emotionaI.18 Judges are admittedly attributed an independent status. The 
social pressure from collegues and the general public is however very strong 
in relation to these aspects, so that an opposite reaction from female judges, 

18 See Adam, Albrecht & Pfeiffer 1986, p. 104 and Sessar 1989, pp. 415-418. 
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can result. From this point of view, the position of attorneys is more 
independent. He/she is there to represent a party's interest and can and must 
take sides. Female judges are faced with the prejudice of "victim friendli-
ness" and increased emotiveness and attempt to balance this by acting in an 
opposite manner. The necessity of behaving in this way, does not exist for 
female attorneys. 

lnspite of the very high acceptance of the provisions, implementation of 
the protection regulations does cause some difficulties. Fear of procedural 
mistakes in particular, hinders the frequent use of these regulations. This 
fear is often widespread. Judges particularly in the regional court, are careful 
to avoid making mistakes. The age of the person involved, also plays a 
particular role. Fear of making a mistake in respect of the standards required, 
is greater in relation to younger and unexperienced jurists. This is less so in 
relation to their older collegues. 

4.5.2 Rights to obtain Information and Protection 
As has already been pointed out, the interests of the victims in obtaining 

more information, is very high. The frequency with which these regulations 
were put into effect, was however, low. As new rights introduced by the 
Victim Protection Act, the right to apply to participate in the course of the 
proceedings(§ 406d StPO) and the additional rights for victims to partici-
pate as accessory (private) prosecutor(§ 406g StPO), are practically never 
applied. Only one police official, according to the victim questionnaire, who 
had been the victim of an insult, made an application to participate in the 
course of the proceedings. According to the assessment of jurists, these new 
rights are to a considerable extent unknown, and in practice are as good as 
never observed. 

The right to be able to apply for legal assistance (§ 406f StPO) and the 
right to inspect court files (§ 406e StPO) were already known before the 
Victim Protection Act. They are now regulated merely by a special law. 
Implementation of these rights had already been put into effect to some 
extent in practice. They are made use of regularly however, only within the 
course of an accessory prosecution. Apart from this particular situation, no 
noteworthy relevant practice can be recorded. These rights (without there 
being an accessory prosecution raised), were not made use of within the 
frame of the victim survey. 

The limited acceptance by the judiciary may be reason for the lack of use 
of these rights. Judges and prosecutors regard the protection regulations as 
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being the most important part of victim protection. The right to receive 
information and protection are considered to be less important. The reverse 
is the case in so far attorneys are concerned. 

There are practical problems of implementation of these rules. Financing 
of party participation can be seen most of all to be the main problem. 

4.5.3 Rights to Participate 
The interest of the victims in actively participating in the criminal 

proceedings proved to be quite high, according to the research carried out. 
14.3 % took part actively in the accessory prosecution. A further 28.6 % 
would have liked to have taken part in the proceedings. The form of 
participation desired, extended from being allowed greater participation in 
the statement and summary of the facts, to the possibility of being allowed 
to ask questions and have a "final say" in the proceedings. (See Figure 13). 

Active participation has a fundamentally positive effect upon the victims 
position, according to both the view of the victims themselves and as 
assessed by the jurists questioned. Many of the jurists were able to establish 
that there was increased satisfaction on the part of the victims participating. 

Legal assistance provided for the injured parties in the proceedings, is 
regarded as necessary. The view that the victim cannot cope him-/herself in 
the proceedings without an attorney, is frequently expressed. On the other 
hand, there was less agreement with the view that this could also be the case 
even if a attorney is present. (See Figure 14). 

Active participation in the proceedings, is deemed to have a positive 
effect on the victims position. The effect upon the proceedings themselves, 
is not however always positively assessed (see Figure 15). 

It can be said that a large number of victims are interested in active 
participation. The majority of parties involved in the criminal proceedings 
believe however, that this cannot take place without an attorneys help. Such 
help from a solicitor frequently has a positive effect upon the victims 
position (see Figure 16). 

The accessory prosecution and the adhesive procedure must be distin-
guished in relation to these rights of participation. The accessory prosecution 
offers the victim the possibility to take part in the proceedings as a "second 
prosecutor". The adhesive procedure makes it possible for civil legal com-
pensation claims to be enforced within the criminal proceedings. 
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Just as the aims of these two procedures are different, so is acceptance 
by jurists participating in the trial and the frequency with which these 
procedures are made use of in court practice. 

Wheras the accessory prosecution appears quite frequently in the regional 
court procedures, the adhesis proceedings (also as altered by the Victim 
Protection Act) are very unusual. Both forms of active participation are well 
known to jurists. This relates to the fact that these rights have existed for 
some time. The adhesive procedure is particularly well known to the victims. 

The accessory prosecution is not regarded according to judges and pros-
ecutors as being particularly popular. Inspite of the troubles caused to the 
parties involved, this procedure is well established in legal practice. 

In contrast, the accessory prosecution is very popular with attorneys. This 
relates to the relatively high level of fees. Fees in respect of the adhesive 
procedure are evaluated in contrast, as being completely insufficient. 

The accessory prosecution procedure has therefore been well accepted by 
the attorneys. Judges and prosecutors have in the meantime, become used 
to it (see Figure 17). 

A large number of attorneys regard the adhesive procedure as being 
necessary. The level of acceptance of this procedure, is however not very 
high (see Figure 18). The jurists questioned expressed various fundamental 
and theoretical doubts relating to the adhesive procedure. The majority 
regard it as an "alien body" within criminal proceedings (see Figure 19). 
Around three quarters of those questioned, also agree with the thesis that 
most judges are overtaxed by this form of proceedings (see Figure 20). 

The following aspects arise first and foremost as practical problems in 
relation to the accessory prosecution and also the adhesive procedure. 

In the first instance, the procedures, according to the views of the jurists 
questioned, demand a lot of time and effort. The procedural delays arising 
in particular with regard to the adhesive procedure are evaluated as consid-
erable. There are also problems according to the jurists, in relation to the 
financing of these forms of proceedings, by the victims. In particular, the 
attorneys refer to the fact that the majority of victims refrain from any active 
particitpation in the proceedings because the financial costs are too high (see 
Figure 21). This problem could not have been solved, despite reformation 
of the procedural costs. 

There is a clear division in relation to the participation rights. The 
possibility of a accessory prosecution is made use of relatively often. In a 
good 10 % of cases in the "Amtsgericht" (local court) and in over a third 
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of possible cases in the "Landgerichte" (regional court), a subsequent 
accessory prosecution was initiated. In contrast, the adhesive procedure 
according to the reforms carried out by the Victim Protection Act, is scarcely 
ever used. 

5. Conclusions 

When confronted with the questions as to what the Victim Protection Act 
should and should not have achieved, we can see considerable deficits. 

The first aim of ensuring that the regulations and changes are explained 
to the parties involved and that they are acquainted with these rules, must 
be regarded as having failed to some extent. The state of knowledge of the 
jurists, is not particularly extensive. Concrete ideas as to the finer details of 
the changes, are often lacking. One positive aspect of the Victim Protection 
Act however, is that at least the problems of "victim protection" has been 
brought to the attention of the parties involved. This applies particularly in 
relation to the area of victim protection in the narrow sense. This positive 
effect is to a great extent attributable to the accompanying legal political 
discussion. The Victim Protection Act must be credited as having some 
success and as having a symbolic function. 

Knowledge of the regulations is particularly lacking in relation to the 
victims. We cannot expect the injured parties to have knowledge of the Act 
from the start. Instructing and informing those parties is absolutely necessary 
to ensure that all those concerned are aware of the position. The fact that 
the duty to instruct is not particularly well adhered to, and that it does not 
achieve the goals set of ensuring that the parties concerned are properly 
advised and informed, can be seen from the research set out. It can therefore 
be said that the positive success of the Act has been to a great extent 
impossible from the beginning. 

With regard to the specific new regulations, only the area which is 
concerned with protection regulations, can be seen as having been success-
fully provided for. The judiciary see the actual significance of victim 
protection in the narrow sense so that these regulations are more widely 
accepted. 

The aim of allowing the victim to assume the positon of a subject within 
the proceedings, and to allow him a full role to play within the proceedings, 
can be regarded quite differently. The starting point for allowing every 
victim a basic set of rights, could not really effect any changes in practice. 
The victims are rarely properly informed over the course of the proceedings. 
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The victim is therefore sadly lacking in information in this area. Although 
they are particularly interested in receiving information (namely formal 
information) this desire is not really satisfied. The considerate behaviour of 
parties involved in the proceedings, can be said to be responsible for the 
fact that great dissatisfaction does not arise in respect of the proceedings 
and the justice system in general. However, there is latent dissatisfaction on 
the part of the victims, which could easily become an important factor or 
problem. 

The reform of the accessory prosecution has not caused many changes in 
practice. The Victim Protection Act had a clarification function in the first 
instance. The attempt of a renaissence of the adhesive procedure, has failed. 
Theoretical support for this procedure by the Victim Protection Act has been 
met understandably with disapproval by the jurists. This is due to the fact 
that the support of the interests of this particular group of people, was 
omitted, as being related measures. 

The Victim Protection Act can therefore be regarded in general as being 
of limited success. Its general call for more sympathy towards the victim 
and therefore improvement of the prevailing attitudes towards the victim in 
procedure, could be said to be its greatest achievement. The Act could also 
be said to have qualified and given legal certainty to practice which had 
been carried out for some time. Concrete changes have however not been 
made. 

Further efforts towards reform should be concentrated principally in 
taking steps towards making sure that more information is available. This 
applies both to jurists and also to the victims themselves. As long as this 
area is not improved to any considerable extent, further substantive improve-
ments to the law, cannot be successful. First of all, the existing rights must 
be made use of. Further improvements to the victims position have to be 
tackled. However, this cannot be enforced over the heads of the jurists 
involved. In the case of further reforms, the needs and interests of this 
particular group of people, must be considered. 



564 Michael Kaiser 

6. Figures 

Figure 1: Assessment of distribution of power within the criminal 
proceedings (in percent) 
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Figure 2: The position of the victims rights within the criminal 
proceedings (in percent) 
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Figure 3: Assessment offamiliarity with the Victim Protection Act (in 
general) 
- assessment of jurists -
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Figure 5: Assessment of the reasons for lack of the duty to instruct 
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Figure 6: Assessment of necessity of duty to instruct 
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Figure 7: The interest of the victims in instruction 
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Figure 8: Responsibility for the interests of the victims (in general) 
- statements of jurists -
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Figure 10: Feelings of the victims 
before - in - and after the trial 
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Figure 11: Consideration given to the victims in the trial 
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Figure 12: Assessment of need for regulations 
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Figure 13: Desire for active participation in criminal proceedings 
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Figure 14: Effects of formal participation upon the victim position -
according to assessment of jurists -
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Figure 15: Effects of formal participation upon the proceedings 
- according to assessment of jurists -

% 

positive > judgement 

negative > judgement 

delay in proced,ngs ,· 

practically never m judges 

attorneys 

3,5 

very frequently 

2:tilli prosecutors 

573 

Figure 16: Frequency and assessment of legal assistance representative 
in accessory prosecution (in percent) 
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Figure 17: Assessment of necessity of regulations 
- need for accessory prosecution -
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Figure 18: Assessment of necessity of regulations 
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Figure 19: The adhesive procedure as a "foreign body" in the criminal 
proceedings 
- attitude of jurists -
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Figure 20: Overburdening of judges with the adhesive procedure 
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Figure 21: Finance problems for the victims 
- adhesive procedure-

figures in percentages 

30 

25 

20 

15 

10 

5 

0 
2 3 4 

do not agree 
5 

Ill Judges llffifill prosecutors EZJl attorneys 

judges: N=124 
prosecutors: N=55 
attorneys: N=122 

6 
agree 



The Status of the Victim according to the VP A 577 

7. References 

Adam, H., Albrecht, H.-J. & Pfeiffer, C. (1986). Jugendrichter und Jugend-
staatsanwiilte in der Bundesrepublik Deutschland. Freiburg. 

Bertram, G. (1985). "Opferaktivierung" und Justizgewiihrung. Deutsche 
Richterzeitung 163, 322. 

Hammerstein, G. (1986). Die Stellung des Verletzten im Strafverfahren. 
BRAK-Mitteilungen, 17, 2-6. 

Joutsen, M. (1987). The Role of the Victim of Crime in European Criminal 
Justice Systems. Helsinki/Finland. 

Jung, H. (1976). Gesetz iiber die Entschiidigung fiir Opfer von Gewalttaten. 
Juristische Schulung, 16, 478-479. 

Kaiser, G. (1988). Kriminologie. (2nd ed.). Heidelberg. 

Rief], P. (1984). Die Rechtsstellung des Verletzten im Strafverfahren. Gut-
achten C fiir den 55. Deutschen Juristentag. In: Stiindige Deputation 
des Deutschen Juristentages (Ed.): Verhandlungen des 55. Deutschen 
Juristentages , Vol.l. (pp. C9-C136). Miinchen. 

Rief], P. (1987). Der StrafprozeB und der Verletzte - eine Zwischenbilanz. 
Jura, 9, 281-291. 

Schunemann, B. (1986). Zur Stellung des Opfers im System der Strafrechts-
pflege. In: Neue Zeitschrift fiir Strafrecht, 193-200, 439-443. 

Sessar, K. (1989). Die Frau vor den Toren der Jurisprudenz. In: W. Mel-
nitzky, & O.F. Millier (Eds.), Strafrecht, StrafprozeBrecht und Krimi-
nologie. Festschrift fiir Franz Pallin zum 80. Geburtstag (pp. 401-418). 
Wien/ Austria. 

Thomas, S. (1985). Der Diskussionsentwurf zur Verbesserung der Rechte 
des Verletzten im Strafverfahren - ein Stuck Teilreform? Strafverteidi-
ger, 5, 431-436. 

U.S. Department of Justice (1983). Victim and Witness Assistance. Was-
hington D.C./USA. 

Villmow, B. & Plemper, B. (1989). Praxis der Opferentschiidigung. Ham-
burger Entscheidungen und Erfahrungen von Opfern von Gewaltdelik-
ten. Pfaffenweiler. 





The Victim's Position within the Criminal Proceedings 

- An Empirical Study -

Helmut Kury and Michael Kaiser 

Contents 

1. Introduction 

2. Necessity for Improvement of the Victim's Position within the Criminal 
Proceedings 

3. Prehistory in Relation to the German Victim Protection Act 

4. The German Victim Protection Act 

5. The State of Empirical Research in Relation to Victim Protection in the 
Federal Republic of Germany 

6. The Study 

6.1 Aims of the Study 

6.2 Implementation of the Study 

7. Results of the Study 

7.1 Attitude of Jurists towards Position of Victim within the Criminal 
Proceedings 

7.1.1 Knowledge of the Victim Protection Provisions 

7.1.2 Victims' Interests and the Situation within the Criminal 
Proceedings 

7.1.3 Implementation of Provisions according to the Victim 
Protection Act 



580 Helmut Kury and Michael Kaiser 

7.1.3.1 Protection Provisions 

7.1.3.2 Rights to obtain Information and of Protection 

7.1.3.3 Right to Participate in Trial Proceedings 

8. Discussion of Results 

9. Tables 

10. References 

11. Appendix 



The Victim's Position 581 

1. Introduction 

Whereas the victim of crime has led a distinctly shadowed existence in 
academic discussion for a number of years, the position changed fundamen-
tally in the 1970s and 1980s. This phenomenon is something which extends 
beyond national boundaries and is in fact an international development (see 
Kaiser 1979, pp. 481-484; 1988, p. 4-16). Although there has been a "victim 
movement" for the past 15 years in most European countries, it has only 
gained impetus in the last 5 years (Maguire & Shapland 1990, p. 205 et 
seq.). 

The criminal law and in particular criminal law practice had to a great 
extent lost contact with the victim in the course of their development (see 
Schmidt 1971; Rilping 1981). "The history of criminal justice is almost 
synonymous with the decline of the victim's influence" (Jung 1981; 1986, 
p. 349; Janssen & Kerner 1985). The victims became the "forgotten per-
sons" within the criminal legal system (McDonald 1976; Erez 1991). Until 
the early 70s, victims of crime were scarcely paid any attention. They were 
suddenly '"discovered', and afterwards it was unclear how their obvious 
neglect had so long gone without attention and remedy" (Geis 1990, p. 255). 

In the meantime, science, legal politics and the legislature have accepted 
the victim. The victim has therefore become one of the most frequently dealt 
with topics in the last few years in German legal politics. Legal politicians 
speak partly of a mostly secular change, whereas practice is in many ways 
reserved and science is partly critical (Riess 1987, p. 281 et seq.). Vic-
timology has in the meantime become a frequently used catchphrase. It has 
been rightly pointed out that to speak of the victim because it is not only 
'en vogue', but also 'a la mode', is in danger of giving merely superficial 
consideration to the issue (Kerner 1985, p. 497). 

The reasons why the victim was rediscovered in criminology and criminal 
law can be seen in (see in particular Erez 1991): 

1. the increasing problems of crime represented by frustration and disil-
lusionment with the lack of efficiency of the criminal prosecution 
system, the fight against crime and offender rehabilitation (Kury 1986; 
Maguire & Shapland 1990, p. 206), 

2. socio-political activities of particular victim groups, especially women 
who have drawn attention to violence in the family, sexual abuse and 
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abuse of children (Geis 1990, p. 253; Kelly 1990, p. 172). These 
groups were particularly active in the USA and acted partly aggres-
sively towards the offenders' rights (Maguire & Shapland 1990, p. 
206). This is understandable if one considers that interest in the 
research theme of "violence within the family" has risen sharply in 
the last few years. The research " ... has revealed alarmingly high 
prevalence rates of the various forms of violence and victimization" 
(van Hasselt et al. 1988, p. 3; see also the articles in van Hasselt et 
al. 1988a; see also Brownmiller 1975; Beinen 1981; Baurmann 1983). 
The many catastrophic effects of violence within the family in partic-
ular in relation to children, is referred to in the many studies which 
have been carried out (see summary in Browne & Finkelhor 1986). 
In general, the extent of damage or injury caused to the victim depends 
on many factors, particularly and naturally upon the form and severity 
of the crime and also the variable of the personality of the victim him-
or herself (see Shapland 1984; Mayhew 1985). There has been in-
creasing discussion in the last few years in the Federal Republic of 
Germany about the conflict between offender rights and victim rights 
(see Wei/Jer Ring 1990; Bohm 1990; Schoch 1990); 

3. particular victim organizations have called for more protection and 
rights for the victim, especially the victim of crimes of violence; 

4. empirical and clinical research has pointed out the psychological 
effects upon the victim alongside economic and physical effects. 

Schuler-Springorum (1986, p. 100) established the thesis that the fact that 
the interests of the victim of crime have been reawakened, has resulted in 
an increasing fear of existence in itself which is worldwide and which gives 
everyone the feeling of becoming a possible victim of uncontrolled threats. 

Work in the area of victimological research gained impetus worldwide 
after the First International Victimological Symposium in Jerusalem in 1973 
(see Kuhne 1988, p. 1). The "World Society of Victimology" was based 
upon the Third Victimological Symposium in 1979 in Miinster/FRG, and 
this held international symposiums every three years. 

Victimology has brought about a focus upon the victim in criminological 
research (see Kirchhoff & Sessar 1979; Arnold et al. 1988; Kaiser 1988). 
State compensation for the victim and victim protection were extended in 
many countries particularly by the passing of better legal provisions (see for 
European countries Joutsen 1987). In this way for example, the "law in 
respect of compensation of victims of violent crimes (Victim Compensation 
Act; VCA)" came into force, according to which those who "had suffered 
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damage to their health as a result of a deliberate attack against their person 
or another person or as a result of their legitimate defence ... shall receive 
support on application, because of the economic consequences and damage 
to health ... " (§ 1 OEG, OpferentschadigungsgesetzNictim Compensation 
Act). Since this law has come into force, around 140 million DM has been 
spent on providing compensation for victims of crimes up until the end of 
1986. This amount can be seen in perspective if one considers that 1,8 billion 
DM were spent in 1984 on the corrections (Villmow 1988, p. 81). 

2. Necessity for Improvement of the Victim's Position within 
the Criminal Proceedings 

Supplementary to this, the "First Law for the Improvement of the Position 
of the Victim within the Criminal Proceedings" (Victim Protection Act; 
VPA)" was passed in 1986 and came into force on April 1, 1987. The law 
related to extending the rights of victims within the criminal proceedings 
and in particular safeguarding the victim's protection from further damage 
caused by the criminal prosecution itself. The injured party already has an 
established, although admittedly predominantly insignificant position in 
most criminal procedure systems and this should have been altered and the 
victim's status extended within the course of this development. Kuhne 
(1988) who along with others, carried out a European comparison of victim 
rights within the criminal procedure, came in summary to the following 
result, namely that consideration of these victim rights within the criminal 
proceedings "is in no way a new paradigma. The neo-latin procedures most 
of all have been aware for some time of things which have been raised as 
new claims in German discussion. Austrian and Swiss laws however also 
contain many of these demands for reform" (p. 12). Joutsen (1987) who 
compared the victim protection provisions of the United Nations with those 
of the Council of Europe, found many common points in both sets of 
provisions. The comparison of European countries which was carried out, 
pointed to the result that in most countries "the complainant retains only a 
minor role in the process. Only a few countries grant him extensive pros-
ecutorial rights" (p. 219; see also Joutsen & Shapland 1989; Tsitsoura 1989; 
Helsinki Institute for Crime Prevention and Control 1989; Council of 
Europe 1985). 

It has been pointed out correctly once again, that the victim who has 
played merely a fringe role as a witness in the prosecution of the offender 
at least until now, has been further detrimentally affected and in this way 
victimized in cases of serious crimes where correspondingly serious injury 
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has occurred. One speaks in this connection often about "tertiary victimiza-
tion". This may play a significant role particulary in relation to victims of 
sexual crimes and predominantly in relation to children (see Steffen 1980; 
Abel 1988). The injury caused to the victims by the criminal proceedings 
themselves has been referred to more and more within the last 20 years. 
According to Adler (1975, p.214) the mechanisms which have been 
developed for dealing with crimes of rape within the criminal prosecution 
are just as cruel in themselves for the women as the original crime itself. 
"These mechanisms are a direct mirror image of traditional male dominance 
and supremacy which can be seen quite clearly within the entire system of 
criminal prosecution". 

In the meantime, many publications have been presented in relation to 
the problems - also within the German spheres (see for instance Blanken-
burg et al. 1978; Henry & Beyer 1985; Fehrmann et al. 1986; Steinhilper 
1986; Steffen 1987; 1988; 1989; 1991; Greuel & Scholz 1991; Scholz & 
Greuel 1991). "People concerned with the needs and interests of the victim 
might prefer to protect the victim against the justice system which tends to 
help itself by using the victim instead of helping the victim" (Sessar 1990, 
p. 44). The victim is most of all a supplier and means of proof within 
classical criminal proceedings (Kirchhoff 1988, p. 197). Weigend (1984, p. 
764) characterizes the earlier legal position in the former Federal Republic 
of Germany quite accurately, to the effect that the victim of crime has been 
allocated sometimes more, sometimes less and sometimes no legal rights at 
all in relation to various stages of the criminal proceedings and in relation 
to various forms of crime. As soon as the preliminary proceedings have been 
introduced, the "dismantling" of the victim begins according to Jung (1981, 
p. 1157) and the victim has become a "disruptive factor" more and more. 
The "disruptive victim" was not only "forgotten" within the course of the 
history of the criminal procedure, but rather forced out quite actively. This 
explains the partly strong resistance against the reintroduction of increased 
victim rights within the criminal procedure, for instance suspension of the 
provisions of the Victim Protection Act (see Kaiser, M. in this volume). 

It has been pointed out in this connection that there have been as good 
as no empirical studies, in particular in the Federal Republic of Germany, 
which have been evidential and which have contained the wishes and ideas 
of the victim in respect of his or her participation within the criminal 
proceedings. Information in this area would however be an important 
precondition of any change desired in the law, e.g. greater consideration of 
victim interests. Research in this area, however, has only begun in the 
Federal Republic of Germany (see e.g., Baurmann & Schadler 1990; Baur-
mann 1991). The State is accustomed in conventional criminal law to 
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· formulating and recognizing the interests of the victim and administering 
them on his or her behalf (Kirchhoff 1988, p. 198). The extent to which 
these victim interests which have been defined by the State, correspond with 
the actual wishes and ideas of the victims themselves, has at least in the 
Federal Republic of Germany, scarcely been checked. "We do not know 
whether crime victims, as a group, actually desire changes in the adminis-
tration of justice, and, if so, what changes they deem most urgent" (Weigend 
1986, p. 162). 

As a rule, three areas have been assumed, not without good reasons, to 
be important for the victim: 1. the beginning and introduction of the criminal 
proceedings, 2. protection of the victim against injury during the proceed-
ings, 3. participation of the victim within the criminal court decisions 
(Weigend 1986, p. 162). The opinions of experts are already divided and do 
not necessarily agree with the opinions of the victims themselves. Victims 
are disappointed as to their treatment and role within the criminal proceed-
ings, as is shown by studies, in particular from the USA. Opinions are, 
however, partly divided as to the factors responsible for this disappointment 
(Knudten et al. 1976; Hagan 1982; Kelly 1984; Shapland et al. 1985). 
Results show as a whole, that victims wish to participate actively in the 
criminal proceedings and wish to play a "subject role" instead of the former 
"object role" (Hammer 1989). It has rightly been pointed out from a 
psychological point of view, that "a criminal justice system that provides no 
opportunity for victims to participate in proceedings would foster greater 
feelings of helplessness and lack of control than one that offers the victim 
such rights" (Kilpatrick & Otto 1987, p. 19; see also Wortman 1983). 

After a report has been made, the victim as a rule, comes up against a 
number of problems which continue up until the close of the criminal 
proceedings. It is therefore understandable that many victims, even those 
who have been seriously injured, refrain from the outset from making a 
report (van Dijk 1982; Knudten & Knudten 1979). The main reason for 
reporting or not reporting a crime is the expectation of the victim as to how 
he will be treated (see Kilpatrick et al. 1983; Kidd & Chayet 1984). It has 
been rightly pointed out that the victims, especially those of rape, have been 
badly treated by the police and that this is still the case to some extent. 
According to Chelimsky (1981, p. 86) the police often give the victims who 
are reporting a crime, the feeling that they are "responsible for the crime of 
which they are in fact victims". Weis (1982) found in his empirical research 
of women who had been raped, that the main reason for a victim not 
reporting a crime, alongside a sense of shame and fear of the crime 
becoming known, was fear of the reaction of important people in women's 
social network and consideration of the offender, in particular, also fears in 
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relation to the behaviour of the police, fears that they would not be believed 
and that the report would be useless. According to Shapland et al. (1985, 
p. 180 et seq.), many studies about the victim of various crimes, from 
various countries, have come up with similar results: "That victims are 
generally well satisfied with the police at the initial encounter and that any 
dissatisfaction is related primarily to an uncaring, routine or hostile attitude 
on the part of the police, to police refusal to take action and to general 
unthoughtfulness or disregard of the obvious victim needs". 

In order to dismantle for instance, the fears of the victim in relation to 
the criminal proceedings, a preparatory course was developed and/or the 
victim was accompanied by trained people in the procedure (see e.g. Driller 
1988; Engel 1988; Davis et al. 1984; Young 1990). Friedman (1982, p. 378) 
found that the victim wanted most of all a forum for airing, quarrels with 
the accused, financial compensation for expenses and loss of income, 
protection from the offender and return of property. Heinz and Kerstetter 
(1979) established that only around a third of victims actually wish to 
participate in the criminal proceedings (see also Forer 1980). 

The interests of the victim in the offender being punished is officially 
accepted as being more limited than the interest in particular of criminal 
practitioners. For example Sessar (1990, pp. 14 et seq.) found in his study 
of victims in Hamburg, that 42% had pleaded for compensation as being a 
sufficient sanction in itself, a further 5% wanted to reject sanctions and 44% 
wanted punishment of the offender. The requirement for punishment was 
more clearly expressed by the judges and prosecutors who were questioned 
in the same study, in comparison to the views of the victims themselves. 
Greater punitiveness was established there, in particular in relation to men 
within the criminal justice system (see also Sessar 1989). 

3. Prehistory in Relation to the German Victim Protection 
Act 

The motive and purpose of the German Victim Protection Act were, most 
of all, better protection of the victims of serious crimes within the criminal 
proceedings and more effective material compensation. In these respects, 
the experts from the judiciary, legal profession and criminal law academic 
profession and also those representing the interests of women, were united. 
The legal theoretical starting point was the concept that the injured party 
should be allowed an independent position as a subject within the criminal 
proceedings. The main idea was the creation of a unified legal position for 
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all victims. The consequent shaping of the law has not however been 
effected by the legislature. General basic rights have been in the first 
instance, expressly granted to all victims. However distinctions specific to 
the offence have been made in individual areas. 

The German Victim Protection Act must be viewed from another perspec-
tive. The long-term aim is restoring and securing law and order between the 
offender and victim (see Roxin 1989, p. 2 et seq.). The Victim Protection 
Act can only be regarded here as the first step. It is, as it were, an interim 
realization of an immediate objective. The Victim Protection Act was passed 
astoundingly quickly and without problems. This indicates that consensus 
existed regarding the defficient status of the victim within the criminal 
proceedings and also the urgent necessity for change. In addition, there was 
certainly general consensus amongst the population. After a number of 
important criminal trials, predominantly in the area of sexual delinquency, 
had been reported in the 1980s in the media, in a spectacular way, this 
strengthened existing sympathy with the "innocent victim". In 1979 the 
Third International Victimological Symposium took place in Miinster/FRG 
and this drew more attention in the German Federal Republic, to the victims' 
perspective. The topic moved into the central point of discussion because 
of the 55th German Law Congress (Juristentag) in September 1984 (see 
Riess 1984). Riess (1984, pp. 22 et seq.) worked out four reasons which 
supported both victim participation "de lege lata" and also improvement of 
"de lege ferenda" and this was presented as a paper for discussion: 1. 
satisfaction of legal redress for the victim, 2. consideration of compensation 
interests, 3. the victim's interest in control of the proceedings and 4. 
protection and defence position along with rights of information. The 
Federal Ministry of Justice had already effected the decisions made by the 
German Law Congress in May 1985 in a discussion paper about the Victim 
Protection Act (see Boers & Sessar 1990; Schunemann 1986; Jung 1987). 

4. The German Victim Protection Act 

The Victim Protection Act attempts to protect victims from interference 
within the criminal proceedings, particularly against what may injure or 
damage their personal life. In addition, the victim should be allowed the 
necessary right to participate within the proceedings. The latter should be a 
starting point for changing the victim's position within the criminal proce-
dure, from that of being a simple object in the procedure, to becoming an 
active subject within the procedure. In this connection, the aim is to improve 
the assertion of claims for compensation for material damage within the 
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criminal proceedings. The victims should, apart from that, be advised about 
their rights. These changes fundamentally affect all victims, and in particu-
lar, draw attention to the victims of serious crimes. In this way, the special 
position of the victim of a sexual crime, is placed in the forefront. Particular 
attention has been paid to respecting and consideration of existing legal 
powers of defence. 

The Victim Protection Act introduced the following legal provisions in 
detail (see summary in Kaiser 1988, p. 491; Kaiser, M. 1991; see article by 
Kaiser, M. in this volume): 

• improvement of protection of personal life of injured party and of 
relatives in relation to questions about personal life; 

• possibility of removal of accused extended in relation to questioning 
of witnesses; 

• possibility of excluding publicity extended; 

• the injured party is allowed to participate on application at the begin-
ning of court proceedings; 

• right to inspect court files according to provisions of the Act; 

• right by law to have assistance of counsel in criminal proceedings; 

• the injured party is referred to his/her authority under the Victim 
Protection Act; 

• extension of power of the so-called accessory prosecution by injured 
party (Nebenklager); 

• the requirements for asserting the claim for compensation within the 
adhesive procedure formulated more in the victim's favour; 

• further clarification of provisions regarding court costs; 

• account taken of efforts made by the offender in provision of redress 
for the victim, in relation to assessing punishment. Priority of victim's 
claim for compensation, over State's claim to pecuniary penalty (fine) 
and court costs. 

It can be said in summary, that the Victim Protection Act provided more 
power for the victim. Other rights were extended. Indirect support is given 
to the victim by means of the duty of the authorities to advise the victim of 
his/her rights. The Victim Protection Act however confirms the fundamental 
division into two victim categories: The "normal victim" and the "victim 
who should be given particular protection". In the first instance, basic rights 
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were established for every victim, such as advising him/her of his right to 
inspect court files, the right to obtain assistance in court and the possibility 
of an adhesive procedure. 

5. The State of Empirical Research in Relation to Victim 
Protection in the Federal Republic of Germany 

Empirical studies in the FRG have concerned themselves in general with 
the behaviour of the victim. Knowledge from individual areas to which the 
Victim Protection Act relates, has not however been accumulated. The few 
empirical studies relate to the protection provisions of the Victim Protection 
Act and the accessory prosecution (Nebenklage) and adhesive procedure 
( Adhiisi onsverfahren). 

Schoch (1984) questioned 63 victims following upon their being ques-
tioned as witnesses in the trial itself. The results indicated an astoundingly 
high degree of contentment with the implementation of the provisions which 
applied then, in relation to protection to personal life. On the whole, the 
form of dismissal was criticized because of the impression which arose that 
the further presence of the victim in the trial was not desired. In addition, 
the questionnaire confirmed the impression that the injured parties did not 
know about the relevant provisions, to the extent that they could not fall 
back upon the experience of legal counsel and were merely referred to the 
court duty to provide proper care and supervision for the victim. 

The legal institution which has been empirically researched most care-
fully, is the accessory prosecution. Husing (1982) assessed a sample of 569 
files from procedures which qualified for accessory prosecution in 1980/81 
in relation to the prosecution services of three regional court areas. The right 
to participate as an accessory prosecutor was explained in 33% of the 
criminal procedures in which an accessory prosecution was possible. The 
procedures related on the whole to negligent physical injury and homicide, 
in particular in relation to traffic offences. The probability of a subsequent 
accessory prosecution increases with the severity of the injury. The acces-
sory prosecutor almost always made use of a solicitor, who made use of the 
right to inspect court files in 80% of cases. The accessory prosecutor or his 
representative were present in the trial in 97% of cases. A negative influence 
upon the proceedings could not be established and there was no obvious 
delay in the procedure caused. The accused's right to defend himself was 



590 Helmut Kury and Michael Kaiser 

not interfered with. The accessory prosecution did however, have enormous 
financial consequences for the convicted party: The procedural cost rose by 
an average of 138%. 

Schulz (1982) studied the Ministry of Justice statistics in relation to 
criminal matters for the years 1976-1979. He also analyzed in addition, 113 
files of procedures in which an accessory prosecutor had lodged an appeal. 
He found that the accessory prosecution was not a "dead legal institute". 
The victims proved to have a keen interest in actively participating in the 
criminal prosecution. The strain put upon the court because of the accessory 
prosecution did not prove to be insignificant. 

Kuhlmann (1982) came to the conclusion in 1979, that 90.5% of acces-
sory prosecutions were concerned with traffic offences and 9.5% about other 
private prosecution offences. Schoch (1984) was concerned with the inter-
ests of the victim in pursuing an accessory prosecution. 42.9% of victim-
witnesses declared that they would employ counsel in the event of an 
accessory prosecution being admitted, if they would have to pay the counsel 
themselves. If payment was made by the accused, the State or legal protec-
tion insurance, 53.6% would join the proceedings as accessory prosecutor. 
Kuhne (1986) studied 1,500 files from the year 1982 of a regional court 
district. An accessory prosecution was possible in 45 of these cases and this 
was strived for on 15 occasions. The accessory prosecution would, in fact, 
prepare in particular for the enforcement of civil legal claims. Influence 
upon the outcome of the judgement or extent of punishment imposed could 
not be established. 

In so far as the adhesive procedure is concerned, Schmahl (1980) dis-
covered a great reserve with regard to its use. The reasons cited by the courts 
questioned, point particularly to the lack of knowledge of those participating 
in the proceedings, delays in the proceedings, lack of fees, incentive for 
practitioners, the debtors' inability to pay and the view that the object of 
compensation can be achieved by the imposition of conditions in this 
respect. 

Schoch (1984) found that 80.6% of victims were of the opinion that 
compensation and claims for compensation for pain and suffering should be 

. decided as much as possible within the criminal proceedings. The pecuniary 
damages were not covered by insurance or indemnification such as e.g. 
continuation of wage payments, in 60% of the cases studied. Compensation 
proved to have an influence upon the interest in punishment of the offender: 
39.7% would not necessarily have placed importance upon punishment of 
the offender, if the accused had indemnified the offender. 
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The Federal Council requested in its comment upon the Draft Victim 
Protection Act in 1986, that the Federal Government should varify, after the 
changes to the adhesive procedure had come into force, the extent to which 
this had led to a greater use of the procedure. A report was presented in 
1989 by the Federal Government with regard to the application of the 
adhesive procedure after the first Act had come into force in relation to the 
improvement of the victim's position within the criminal proceedings 
(Kaiser, M. 1991, pp. 133-134). The report was founded upon a study of 
regional court administration. An increase in the use of the adhesive proce-
dure during the first 18 months after the Victim Protection Act had come 
into force, could not be established. The absolute figures were extraordi-
narily low. That means that the adhesive procedure still plays a minor role 
in practice. 

It can be said as a whole, that the position of the victim of serious crime 
has been relatively well examined. However the position of the "normal 
victim" has been studied somewhat less. Although this victim as a whole 
does not have such deep-rooted problems, the victim must however be 
confronted with many difficulties and problems. Brief consideration was 
equally given to the legal categories in which the victims are often inevitably 
involved after the crime has been committed. The victim's role and his 
position within the criminal proceedings, especially in the trial, which must 
be regarded as an unforgettable experience after the offence has been 
.committed, are often neglected. With particular reference to the sphere of 
the provisions of the Victim Protection Act, no empirical facts and figures 
have been presented regarding the legal reality which exists, since the 
changes have been brought about in this respect. The research described in 
the following text should help to close these gaps. 

6. The Study 

6.1 Aims of the Study 

The project is concerned with verifying the question as to the extent to 
which the aims set by the legislator in relation to the passing of the Victim 
Protection Act, are being realized. To the extent that this is not the case, it 
is of interest to assess what factors appear to be responsible for such a 
limited success. The main question areas of the empirical study were: 

• fundamental attitudes of the lawyers participating in the procedure 
towards the victim's position within the criminal proceedings; 
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• state of knowledge of those participating in the procedure with regard 
to the provisions of the Victim Protection Act and the responsibility 
for the victim's interests; 

• the victim's interests and situation within the criminal proceedings; 

• implementation of the provisions relating to the victim according to 
the Victim Protection Act (see Kaiser, M. 1991; Kaiser, M. in this 
volume). 

6.2 Implementation of the Study 

Analysis of the problem area required the use of various research 
methods. In order to obtain data regarding the frequency of the use of 
individual norms, the criminal prosecution statistics for the Federal State of 
Baden-Wiirttemberg and the case enumeration forms (Zahlkarten) for the 
criminal proceedings were evaluated. Within the regional court district of 
Freiburg during one month, all trials in which a victim participated, were 
recorded. A total of 86 trials were visited (participant observation). Obser-
vation of the procedure was carried out by 6 trained interviewers with the 
use of standardized observation schedules. There was no injured party as 
defined for the purpose of the study in 11 cases (12.8% ). The appointment -
because the accused did not appear - was cancelled in 25 cases (29.1 %) and 
the victim was not present on 13 occasions (15.1 %). In general there were 
37 suitable appointments for the purpose of this study, in which 42 victims 
were present. 35 (83.3%) of the victims were prepared to participate in an 
interview. 12 (34.3%) of victims were victims of asault, 8 (22.9%) victims 
of property offences. 24 victims were male and 11 female. 12 were multiple 
victims. 

In addition, a study of judges, prosecutors and counsel was carried out. 
A total of 287 judges, 156 at the district court (Amtsgericht), 131 at the 
regional court (Landgericht), were involved in criminal matters. There was 
a total of 172 criminal prosecutors. The participation rate in the self-admin-
istered survey amounted to 68 (43.6%) of judges at the district court, 59 
( 45.0%) of judges at the regional court. In general, 27 ( 44.3%) of judges 
completed the questionnaire. 57 (33.1 % ) of prosecutors took part in the 
study. In relation to counsel, only those people who dealt with criminal 
matters were selected for the study, on the basis of the list provided by the 
Bar Association. A total of 252 legal practitioners were approached. 41 were 
removed from the study at a later date due to the fact that they did not deal 
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with criminal matters in accordance with their own statements. A total 
therefore of 211 practitioners were questioned. Of those, 126 (59.7%) 
completed the questionnaire. 

A total therefore of 670 jurists were questioned of whom 310 (46.3%) 
took part in the study. 307 questionnaires ( 45.8%) could be considered in a 
later assessment. The self-administered survey which followed a pretested 
standardized questionnaire form, took place between the end of 1989 and 
the middle of 1990. 

7, Results of the Study 

The differences between the individual groups studied were examined at 
a variable level in the first step of our study (see Kaiser 1991). In the second 
step of our assessment, we attempted to work out a coherent structure by 
means of a multivariate analysis. 

7.1 Attitude of Jurists towards Position of Victim within the 
Criminal Proceedings 

Asked as to the fundamental aims of the criminal procedure, traditional 
concepts with regard to the criminal procedure dominated in general in 
relation to the respondents. On a 6-point-scale (1 = unimportant; 6 = very 
important) the jurists cited the following as the most important objectives: 
clearing up suspicion of crime (x =5.3), fight against crime (5.3), investiga-
tion of the substantive truth ( 4.8), achieving law and order ( 4.8), preparation 
for sentencing ( 4.6), enforcement of substantive criminal law ( 4.4) and 
balance of interests between the State and the individual (3.3). With regard 
to the question as to whether the criminal procedure should be limited to 
the dispute with the offender or whether it should also serve to rectify the 
victim-offender-relationship, 52.8% of the judges questioned, 57.4% of the 
prosecutors and 64.2% of counsel proved to be victim-orientated. However 
the results arising from individual questions in relation to the victim protec-
tion provisions indicated a clear offender-orientation in so far as judges and 
prosecutors were concerned. Where there was offender-orientation, was 
most clear in relation to the jurists aged over 55 (55.2%) and the under 35 
year olds (43.7%; 36 to 45 years old: 37.4%; 46 to 55 years old: 42.0%). 

A factor analysis of the 7 variables in respect of the assessment of the 
objectives of the criminal procedure (Var. 002-Var. 008) brought out three 
factors (varimax-rotation; see table 3). The extent of the eigen-value (.::1.00) 
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and in particular the interpretability of the factor solution found serve as 
factor extraction criteria. The correlation matrix which forms the basis of 
this factor analysis is reproduced in table 2. Many significant or rather highly 
significant correlations between the individual variables can be seen. 

Factor Fl shows the highest factor loadings in relation to the variable 
"investigation of substantive truth" (Var. 004), "clearing up suspicion of 
crime" (Var. 005) and "preparation for sentencing" (Var. 006). This relates 
to formal legal aspects of the criminal procedure which are strongly orien-
tated towards the law, clarification of the crime and sentencing. 

Factor F2 indicates the highest factor loadings in relation to the variables 
"balancing of interests between the State and individual" and "restoration of 
law and order". This relates to the more victim-orientated aspects of the 
criminal procedure, to their social political goals which expand the narrow 
legal framework. 

Factor F3 has finally the highest factor loading in relation to the variables 
"fight against crime" and "enforcement of substantive criminal law". The 
more repressive aspects namely criminal political preventative considera-
tions take priority here. 

Whereas factors Fl and F3 reflect more traditional or rather anti-reform 
patterns, factor F2 contains views which show a readiness to accept reform 
and which regard the objectives of the criminal procedure as social political 
objectives in balancing the interests of the State and individual and restoring 
law and order. 

The individual scores have been calculated for the respondents, for the 
three factors traced. Table 1 shows a comparison of these scores for judges 
and prosecutors on the one hand and counsel on the other hand (analysis 
variance). Whereas there are significant differences in relation to Fl and F2, 
the distinction between the two groups in F3 is very significant (p < .00). 
Judges and prosecutors clearly have stronger views, namely they regard the 
objective of the criminal procedure more clearly than counsel, as being the 
fight against crime and enforcement of substantive criminal law. 

The current division of authority between the accused and the victim 
within the criminal procedure, has been evaluated in different ways accord-
ing to the occupation of the respondent. Whereas the judiciary most of all, 
speak of a predominant balance of power (55.1 %, prosecutors 43.1 % ), the 
figure in relation to counsel drops to around a third (35.5% ). The latter 
regard there as being a clear shift of authority in favour of the accused 
(47.0%; prosecutors 56.1%; judges 42.5%). 
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Although more than a half of prosecutors (56.1 %) and 42.5% of judges 
regard there as being a shift of authority in favour of the victim, merely one 
in every ten however Qudges 11.8%; prosecutors 10.5% ), are of the opinion 
that the extent of victim rights are too limited. Well over two thirds believe 
that these rights are sufficient. Any future extension of these rights would 
clearly be rejected. In contrast, half of the counsel members (50.5%) are of 
the opinion that the victim has an insufficient number of rights within the 
criminal proceedings. These differences are statistically very significant. 

Supplementary verification of the mean differences of the attitude varia-
bles in relation to the victim within the criminal procedure, scarcely showed 
any statistically significant mean differences between judges and prosecu-
tors. However, between each of these two groups and counsel members, 
there were many very significant mean deviations. Table 1 shows the results 
of a variance analysis between the two groups, judges and prosecutors on 
the one hand and counsel on the other hand. Counsel, in comparison to the 
group of judges and prosecutors, regard the objective of the criminal 
procedure as being less repressive (fight against crime, enforcement of 
substantive criminal law). They are more of the opinion that the victim has 
too few rights within the criminal procedure and should have more rights 
so that the victim can contribute positively to the final judgement. They are 
of the opinion that the victim cannot cope in the criminal proceedings with 
or without a solicitor and that the Victim Protection Act is little known. 
They believe that participation of the victim in the court proceedings would 
not lead to delay in the proceedings and that the new provisions of the 
Victim Protection Act are necessary and do not in fact,go too far. They are 
further of the opinion that jurists know too little about the new provisions 
and that the provisions have been accepted by judges and prosecutors merely 
to a limited extent. Further, they believe that victims are interested in these 
new provisions and that the victim is admittedly not aware of the new law 
and his own rights. Legal practitioners believe at the same time, more than 
judges and prosecutors, that academic discussion about the position of the 
injured party within the criminal proceedings is problematic and that the 
rights of the accused have not been sufficiently considered within the 
framework of the Victim Protection Act. It must be noted however, that the 
greater majority of counsel questioned were mostly defence counsel and 
therefore they regarded the rights of the accused as being more important. 
Finally, there was a significant difference in relation to both groups in so 
far as age was concerned: The group of judges and prosecutors were 
significantly older than the legal practitioners. 

The study points to a victim orientation bias on the part of the counsel 
and a greater willingness to accept the new provisions of the Victim 
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Protection Act. Court practitioners are clearly prepared to allow the victim 
more rights and authority, whereas judges and prosecutors who are more 
keen- to maintain the present status quo, are of the opinion that victims have 
too many rights already. This comparison does not however mean that there 
are also very progressive jurists amongst the judges and prosecutors, al-
though it is obvious that they are on average clearly less in number than in 
relation to counsel. 

Supplementary to the group comparison at a variable level, we carried 
out a comparison at factor level. A factor analysis was carried out with the 
individual variables and scores of factors Fl-F3 (varimax-rotation). The 
proportion of the variance set forth for the individual factors and in partic-
ular their interpretability pointed to a 4-factor-solution. Table 4 shows the 
correlation matrix which forms the basis of the factor analysis and Table 5 
shows the results of the factor analysis. 

Factor FACl shows considerable factor loadings upon the variables 
Yl-Y6 (the individual provisions of the Victim Protection Act are little 
known on the part of the jurists and were accepted merely to a limited extent 
by judges and prosecutors and legal practitioners, the victims had no interest 
in these provisions and also were not aware of them). Variables 46 and 13 
also showed a significant negative loading on this factor (the provisions of 
the Victim Protection Act are regarded as little known in the administration 
of justice and the division of authority within the criminal procedure 
between victim and accused, is regarded as having a bias in favour of the 
accused). The dominating aspects of these factors are the limited acceptance 
of the victim protection provisions by judges, prosecutors and legal practi-
tioners and the limited knowledge of the provisions and lack of interest in 
the provisions by the victims. 

FAC2 has significant factor loadings in the variables 014 (the victims 
should have more rights allocated to them in the future), X3 and X4 (the 
individual provisions are considered to be important and must be extended), 
031 (victims who participate in the court proceedings over and above their 
role as a witness, contribute positively to the final judgements), 011 (victims 
have too few legal rights at their disposal within the legal proceedings) F2 
( emphasis upon victim-orientated objectives of the criminal proceedings and 
balancing of interests and restoration of law and order), 010 (the criminal 
proceedings should most of all serve to resolve the victim-offender-relation-
ship) and 036 (victims who participate in the legal proceedings over and 
above their role as a witness, are more satisfied). This factor combines both 
victim-orientated interests and attitudes together. A claim for improving the 
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victim's position within the criminal proceedings and to view the criminal 
proceedings also within the context of non-classical juristic-dogmatic objec-
tives clearly emerges. 

FAC3 has significant loadings in the variables 032-035 (victims who 
participate in the criminal proceedings over and above their role as a witness, 
make the final judgement more difficult, hold back the proceedings and do 
not cope either with or without a solicitor within the criminal proceedings), 
048 (discussion about the victim's position within the criminal proceedings 
is problematic) and 012 (the accused's rights were taken too much account 
of in the Victim Protection Act). The factor contains clearly negative and 
disapproving attitudes towards extension of victim rights within the criminal 
proceedings. The victim is regarded most of all within the criminal proceed-
ings, as an obstacle which makes the final judgement more difficult, holds 
up the course of proceedings and does not know his/her way about and 
cannot cope. At the same time, the accused's rights are considered as being 
too extensive. The attitude here, is clearly that the course of the proceedings 
should not be disturbed by either victim or offender rights which are too 
powerful. A conservatively formulated basic attitude in relation to the 
objectives of the criminal procedure, lies behind these findings. 

In conclusion, FAC4 has significant factor loadings on variables Xl and 
X2 (implementation of the individual provisions of the Victim Protection 
Act lead to more expenditure and therefore delays in the proceedings), Fl 
(formal legal aspects of the criminal proceedings are regarded as taking 
priority place, investigation of the truth, clarification of suspicion of crime 
and determination of punishment) and F3 (repressive aspects of the criminal 
proceedings are emphasized, such as fight against crime and enforcement 
of criminal law). Although not the highest, variable 046 (.35) also had a 
relatively high loading on this factor; the provisions of the Victim Protection 
Act are regarded as well-known). The factor includes variables which 
describe a pattern of anti-victim attitudes, particularly due to economical 
grounds in relation to procedure. Importance is placed upon the classical 
objectives of the criminal procedure such as investigation into the truth and 
clarification of suspicion of crime. The victim is regarded as a trouble maker 
who causes increased costs and delays in the procedure. 

The next step was to check in relation to these four factors, the extent to 
which distinctions could be found between the three groups (judges, pros-
ecutors and counsel). It was also checked as to whether statistically signif-
icant differences between the sexes and age groups could be observed. Table 
6 shows the results of the variance analysis. 
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Whilst no significant differences could be observed between judges and 
prosecutors, these two groups could be distinguised from the court practi-
tioners in all four factors, to a significant extent (p <.00, see table 6). The 
court practitioners have a statistically significant, higher value in FAC1-
FAC3 and a lower value in FAC4. Court practitioners, in comparison with 
judges and prosecutors, are more of the opinion that the victim protection 
provisions are very little known and that they are merely accepted to a 
limited extent. They are clearly more in support of victim-orientated inter-
ests than judges and prosecutors. However they regard the victim protection 
provisions as having disadvantages for the criminal proceedings, e.g. 
making the final judgement difficult, delays in the proceedings and too many 
demands upon the victim because of complicated procedural rules. At the 
same time they believe, although to a lesser extent, that the implementation 
of the individual provisions of the Victim Protection Act results in an 
economical disadvantage for the criminal proceedings. They regard the 
formal legal aspects of the criminal proceedings as having less priority and 
emphasize to a lesser extent, the repressive aspects such as fight against 
crime and enforcement of the criminal law. The fluctuating position of the 
court practitioners must be borne in mind, namely, on the one hand they 
support, an extension of victim rights more than judges and prosecutors and 
on the other hand however, they act as the defender of offender's rights. 

The sex-related differences between the professional groups are less clear. 
There are no sex-related differences at a variable level in relation to court 
practitioners. There are however sex-related differences in relation to judges 
and prosecutors: women exhibit a bias in favour of the victim: 40.0% as 
opposed to 25.4% of men, are of the opinion that the victim still has too 
few rights. Further extension of the victim's rights however is rejected by 
just as many women as men. 

On a factor level, there is a very significant sex-related difference in 
FACl (p = .01): women have a lower value. There is also greater acceptance 
by women of the victim protection provisions. They clearly have greater 
support for victim's interest within the provisions of the Victim Protection 
Act, compared with their male colleagues. ' 

The influence of age upon the view that the victim has sufficient rights, 
shows that there is greater agreement with this viewpoint and this corre-
sponds to increasing age in relation to judges and prosecutors. There is 
greater rejection of this viewpoint with increasing age in relation to counsel. 
Older judges and prosecutors adhere more strongly to the present provisions 
than their younger colleagues, whereas older court practitioners plead more 
strongly than their younger colleagues, for further extension of victim rights. 
On a factor level, there is a statistically significant difference (p<.00) in 
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FAC4: those questioned who were over 45 years old have a higher value 
than their younger colleagues. This confirms the result to the extent that 
older jurists with no distinction between judges, prosecutors and court 
practitioners, appear to show a pattern of anti-victim tendencies. They 
critisize the victim protection provisions particularly on the basis of 
economic grounds in relation to the proceedings. The victim is regarded as 
being a trouble maker in the proceedings more by older jurists than by 
younger. 

7.1.1 Knowledge of the Victim Protection Provisions 
In order to obtain knowledge about the awareness and familiarity with 

the Victim Protection Act and the individual provisions, the jurists ques-
tioned were asked to assess their own extent of knowledge of the Act in the 
administration of justice, namely in relation to their professional group. This 
indicated that the Victim Protection Act is regarded as relatively unknown 
in general by more than a half of jurists. Legal practitioners classify their 
own awareness particularly pessimistically: merely 18,9% believe that the 
Victim Protection Act is "quite well known" Qudges: 46.4%; prosecutors: 
42.2% ). 13.9% of the legal practitioners believe that the Victim Protection 
Act is unknown to the lawyers concerned among the particular jurists 
Qudges: 3.9%; prosecutors: 7.0%). These differences are very significant 
(p<.00). Distinction related to age could not be established in relation to 
these questions. 

During the co~rse of the victim surveys, 25.7% of victims indicated that 
they had been sufficiently informed about their rights. This subjective 
impression does not give us any clues as to the actual state of knowledge 
of the victim. Victims were therefore also asked as to their knowledge of 
the existence of individual rights. It was expected that at least a rudimentary 
knowledge of these rights would be known. The right to inspect court files 
was known to 40% of those questioned and the degree of awareness of 
victims of more serious crimes was higher than in respect of victims of other 
crimes. The right to apply for information regarding the outcome of the 
proceedings was only known by 25. 7%. 20.6% of those questioned had 
heard something of the possibility of being able to make a claim for 
compensation in the criminal proceedings, for damage suffered. 

The limited knowledge of the victims regarding their rights must be 
regarded with the background knowledge that 26.3% of judges and prosecu-
tors indicated that the victim had never been refened to his rights. Only 
8.8%, according to their own statements, always referred to these rights. 
44.0% indicated that they merely gave information on a question being put 
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to them. It is noticeable that those few who caution the victim regularly 
about his or her rights could not be found predominantly amongst prosecu-
tors, but rather amongst judges and in particular those judges at the regional 
court. There were considerable differences in the form of caution given. 
Judges work predominantly according to the principle of oral proceeding 
(Miindlichkeitsprinzip), whereas prosecutors more frequently make use of 
formal notes. The victim survey showed that 20.0% of victims, according 
to their own statements, were actually cautioned as to their rights. Ad-
mittedly, this caution was not carried out in any case by the prosecutor or 
court, but rather predominantly by a court practitioner and in a few cases 
by the police. 

Jurists assess knowledge of the duty to caution within their own profes-
sion as fairly limited in comparison with the other rights contained in the 
Victim Protection Act. No less than 53.2% of court practitioners believe that 
the duty to caution is too little known Gudges: 35.4%; rosecutors 22.0% ). 
The main reason given by jurists for the disregard of the duty to caution is 
that it is quite simply forgotten in the everyday court routine (81.6% of 
respondents). More than a half of judges (52%) and prosecutors (60.3%) 
indicated that there was often no suitable opportunity to give the appropriate 
caution. The same opinion is shared however by only 29.2% of court 
practitioners. A considerable number of jurists questioned, regard there as 
being increased costs because of the caution. No fewer than 27 .1 % of judges 
in the district court regard these costs as considerable Gudges in the land 
court: 15.1 %; prosecutors: 19.3%). Accordingly, delays in proceedings 
arising from implementation of this duty to caution, are regarded as being 
quite considerable Gudges: 12.6%; prosecutors: 12.5%; court practitioners: 
5.7%). 

Acceptance of the duty to caution was assessed in various ways by the 
jurists. 63.2% of judges believed that the provisions have simply not been 
accepted (prosecutors: 62.8%; counsel: 28.9% ). Significant differences arose 
in relation to assessment of the necessity for norms. Scarcely any court 
practitioners believed that the duty to caution was superfluous ( 4.9% ). This 
view was held by 28.4% of judges and 32.2% of prosecutors. Significant 
differences arose in relation to assessment of norms. 41.8% of court practi-
tioners were of the opinion that the new provisions should go further and 
9.4% of judges and 5.0% of prosecutors, clearly less, were of this opinion. 
The new provisions are estimated by 6.9% of judges and 14.3% of prosecu-
tors, but merely 0.8% of court practitioners, as being too far reaching. 

In general, acceptance of the provisions by judges and in particular 
prosecutors, can be regarded as being limited. Although there is merely 
limited use in practice and much reserve with regard to these provisions, it 
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is astonishing that the majority of this group do not wish do make any 
changes to these provisions however. There is only a limited tendency to 
have the existing rules changed, even if the rules are being rejected in so 
far as contents are concerned. The attitudes of court practitioners who have 
exhibited a great interest in this area, can be contrasted with these views. 
The substantial interest of the victim in obtaining information was also to 
be confirmed by the victim study. More than half of victims questioned 
(57.1 %) would like to have had more information about their rights. 

The question arises as to who should take on the task of helping the victim 
in some way, to the extent that endeavours have been made in this direction. 
The jurist study sought to obtain from the respondents an evaluation of who 
in their opinion or of which of a number of various institutions, should pay 
particular attention to the interests of the victim. In relation to assessment 
of this responsibility, court practitioners were cited in the first instance 
amongst all professional groups. This was followed by the court, prosecu-
tors, police, victim help organizations, state victim help and the victim him-
or herself. 

The victim study indicated that in general, 22.9% of victims sought help, 
87.5% of which took the form of a lawyer. 17.1 % indicated that they would 
have had help if this had been available to them. This showed that actual 
representation of interests which extends beyond merely neutral and con-
siderate regard for the victim, for instance such as can be expected from 
court, is suitable for the victim to a great extent. They desire that this interest 
should be directed toward their own concrete situation, namely partial advice 
which would at least be expected from a lawyer who could be made use of 
as their own representative. Clearly other tasks are allocated to the state 
bodies namely the courts. A lack of trust in relation to the judicial institu-
tions or fundamental rejection of these institutions could not be established 
as a reason for the limited allocation of responsibility. 

7.1.2 Victims' Interests and the Situation within the Criminal 
Proceedings 

The victim survey made it clear, that in general almost a half ( 42.9%) of 
victims are interested in ensuring that the offender is punished after the 
crime has been committed. A quarter (25.7%), in contrast, placed coping 
with their own crisis in the forefront and a further 17.1 % were primarily 
interested into compensation. There are however distinctions to be observed 
here which are offence-related. Interests in punishment took first place with 
regard to offences of coercion (71.4%) and in relation to offences of assault 
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(50.0%). Coping with the crisis was the most important aspect in relation 
to sexual offences and negligent physical injury offences. Claims for com-
pensation were most important in relation to property offences ( 50.0% ). 

The jurists' study indicated that this group assessed the balance of interest 
similarly to some extent. There was an extremely false evaluation by jurists 
merely in relation to negligent physical injury offences: 76.9% believed that 
victims sought compensation in the first instance. 

The victim study and observance of the proceedings should give insight 
into the personal situation and feelings of the victim after the crime, in 
particular in the trial situation which proved to be a relatively high psychol-
ogical strain caused to the victim as a result of the trial. 48.6% had an 
unpleasant feeling before the trial. Victims of sexual offences were partic-
ularly strained psychologically. 

Victims who were not satisfied with the position regarding cautioning and 
would have liked to have had more information, regarded the trial situation 
particularly negatively. Victims who had the support of a legal advisor or 
counsel in the trial, were less afraid. The proceedings themselves were cited 
predominantly as being a cause for stress and strain (70.6% ). Confrontation 
with the offender was in contrast considered less stressful (29.4%). Female 
victims were more afraid of the trial (80.0%) than male victims (66.7%). 
Fear of confrontation with the offender increased proportionately with the 
period of time which had elapsed since the crime. Practical problems which 
the victims came across in relation to the trial were most frequently diffi-
culties with appointments, particularly in relation to lenghty proceedings, 
and the general uncertainty of the criminal proceedings themselves. 

With regard to treatment of the victim by those participating in the court 
procedure, 91.4% felt that they had been treated considerately or very 
considerately. In relation to satisfaction with the course and result of the 
trial, 56.3% were (very) satisfied with the trial result and 61.2% with the 
course of the proceedings. 68.6% of victims were very relieved after the 
trial that everything was at an end. If one considers the positive assessment 
of those participating in the criminal proceedings, one may say that the stress 
and strain and fears are to a great extent attributable in the first instance to 
the proceedings themselves and not to the parties participating. Most of all, 
victims wanted (more than half) to know more about the course of the 
proceedings (54.3%) and about their rights (57.2%). 

The assessment by those participating in the proceedings, as to the 
victims' position within the proceedings themselves, was also recorded, 
supplementary to the jurist study, in particular what personal effects and 
advantages formal participation of the victim within the proceedings would 
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have. Considerably more than half (66.1 % ) of all jurists questioned indicated 
that the victim was more satisfied if he or she has participated formally in 
the trial. This assessment was not related to any noticeably professional, sex 
or age-related differences. This corresponds to a considerable extent with 
the results of the victim study. 59.5% of judges, 61.1 % of prosecutors and 
85.9% of court practitioners believed that the injured party could not cope 
in the proceedings without a solicitor. The differences between the two 
groups, judges and prosecutors as opposed to court practitioners, are very 
significant (p<.00). Even with a solicitor, victims can scarcely cope in the 
proceedings - according to the opinion of most of all the court practitioners 
themselves (p<.05). 

7.1.3 Implementation of Provisions according to the Victim 
Protection Act 

7.1.3.1 Protection Provisions 
The protection provisions insofar as they are an instrument for protection 

against serious injury or interference being caused to the victim by others, 
are only relevant in everyday court proceedings, in exceptional situations. 
In general, the behaviour of those participating in the proceedings and the 
presence of others is hardly stressful for the victim and cannot give grounds 
for objection. It can be seen that victims are very satisfied in relation to this 
position. The most problematical relationship is most often the relationship 
between the victim and accused. In the victim study, victims in a total of 
25% of trials expressed the opinion that they were afraid during the course 
of their contact with the accused. The extent of awareness or knowledge of 
the protection provisions (questions about dishonorable matters, removal of 
the accused, exclusion of publicity) is in comparison to other victim provi-
sions, fairly extensive both in relation to jurists and also victims. We are 
speaking here predominantly of rights which have existed for a long time 
and which have merely been modified by the Victim Protection Act. 
Acceptance amongst jurists is predominantly very high. In spite of this, the 
standards appear to have caused a number of difficulties in relation to their 
implementation. The increasing costs and delays in the proceedings are 
merely relevant to a noticeable extent in relation to removal of the accused. 
Fear of making a mistake in the proceedings plays admittedly an important 
role. This fear is widespread amongst jurists. 
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7.1.3.2 Rights to obtain Information and of Protection 

The victim study has shown that the desire to obtain more information 
and an explanation of one's rights is very widespread. 57.1 % of all respon-
dents would have liked to have known more about their rights. 54.3% of 
victims for example would have liked to have known how the proceedings 
turned out. In relation to the right to obtain information and protection, it 
must be noted that the right to apply for information regarding the conclu-
sion of the proceedings and the additional rights available to the victim to 
proceed as an accessory prosecutor, were introduced by the Victim Protec-
tion Act as completely new rights which did not exist before. These new 
rights are clearly relatively unknown and are scarcely observed in practice. 
In contrast, the right to inspect files and to obtain legal assistance has been 
recognized for some time in practice. They merely obtained legal status by 
means of the Victim Protection Act. Their implementation has already 
clearly been put in practice. 

Apart from the right to apply for information regarding the outcome of 
the proceedings, the existence of legal assistance, namely a lawyer or 
counsel is frequently necessary to ensure implementation of this right. 
Financing of this participation is regarded quite rightly as being one of the 
main problems of enforcement of the provision. The limited acceptance of 
the judicial institutions in relation to the provision may be a further but not 
insignificant obstacle in relation to implementation of the rule. The protec-
tion provisions are regarded as taking priority place in relation to victim 
protection, insofar as judges and prosecutors are concerned. The right to 
obtain information and protection are in contrast, regarded as being less 
important. The opposite is true of court practitioners. The protection provi-
sions are in their eyes just as important, in the same way that judges and 
prosecutors regard the right to obtain information as being more important. 
The results obtained in relation to fundamental attitudes of those participat-
ing in the court proceedings towards the victim's position within those 
proceedings, are confirmed by means of the concrete assessment of in-
dividual norms. 

7.1.3.3 Right to Participate in Trial Proceedings 

The victim study showed that 14.3% of victims were interested in active 
participation in the trial and this was also documented by them by means 
of the accessory prosecution. In addition, 28.6% would have liked to have 
more influence upon the course of the proceedings without actually having 
done so. Active participation within the proceedings was expressed by the 
victims most of all in the following ways: the opportunity to present the 
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facts of the case from their individual viewpoint ( 40% ), acceleration of the 
proceedings (30% ), their own right to put forward questions (20% ), oppor-
tunity of having a final say (10% ). The jurist study shows that this group 
also speaks of a fundamental victim interest in active participation. The 
effects of formal participation by the victim upon the proceedings was 
assessed relatively uniformly. The respondents were of the view that it could 
have equally positive and negative effects upon the judgement. However, 
more reference was made to delays in the proceedings (see above). 

A uniform assessment of the active right of participation of the accessory 
prosecution and adhesive procedure is only possible to a degree. Whereas 
the accessory prosecution is a completely normal occurrence in everyday 
court work in relation to proceedings before the regional court, the adhesive 
procedure is still very unusual. Both legal institutions are however very well 
known by jurists. In contrast, victims know very little in particular about the 
adhesive procedure. To the extent that the rights of active participation are 
in fact observed, according to the views of jurists, this results in substantial 
additional costs. There are also often considerable delays caused in the 
proceedings. These practical problems result in varying levels of acceptance 
of the procedure. The accessory prosecution can be characterized as being 
less popular in relation to judges and prosecutors. The adhesive procedure 
is regarded as a foreign body in the criminal proceedings by the majority of 
jurists. The evaluation of victim interests in relation to these rights is in stark 
contrast, very high. Whereas judges and prosecutors react somewhat re-
servedly in general towards victim rights, the victim's interest in relation to 
rights of active participation were ranked very highly. Court practitioners 
evaluated the interest in relation to all victim rights as being substantial. 

8. Discussion of Results 

The position of the victim within the German criminal proceedings should 
have been improved considerably by the Victim Protection Act. Our results 
show however, that this objective has not been achieved in many ways. The 
first more pragmatic objective introduced of making the provisions more 
well known to the parties concerned and clarifying the changes made, must 
already be regarded as having failed to a considerable extent. The state of 
knowledge in relation to jurists is not particularly good. We can probably 
accept that every jurist has heard something about the Victim Protection 
Act. However, concrete ideas of the actual changes which in part are only 
insignificant, frequently do not exist amongst the experts themselves. One 
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completely positive aspect of the Victim Protection Act is that the problem 
of victim protection has at least been brought to the attention of the parties 
concerned. 

The lack of knowledge in relation to the Act is more prevalent amongst 
victims than jurists. A caution is an unrenounceable requirement in relation 
to informing the parties concerned. The fact that the duty to caution is not 
made proper use of and does not achieve the objective of providing infor-
mation in any way, can be clearly illustrated by our study. Concrete success 
of the Act in relation to its contents, has been made impossible from the 
beginning and is impossible in many areas. 

If one considers the individal areas of the new provisions in more detail, 
one may consider that merely the area which focuses on the protection 
provisions can be regarded as having been successfully regulated. The 
relevance in practice of these protection provisions is frequently limited to 
a small number of cases, in particular in relation to sexual offences and other 
relationship-related offences. This does not naturally mean that the provi-
sions are of no relevance in relation to all other cases. These provisions are 
accepted and put into practice on a wider scale by the judiciary who regard 
these protection provisions as embodying the spirit of victim protection. 

The opposition is otherwise in relation to the objective of allowing the 
injured party a position as a subject within the proceedings and including 
him as an equal participator within the proceedings. The starting point for 
the legislature of attributing basic rights to the victim in this area, could 
scarcely have effected any changes in court practice. The general rights to 
obtain information and protection which are also relevant here, such as 
informing the victim and the call for legal assistance, are scarcely ever 
observed and the right to obtain information is also not encouraged by the 
judiciary in any event. There also exists however a greater problem. The 
interest in obtaining formal information on the part of the victim, remains 
to a great extent unsatisfied. Judges and prosecutors still regard the victim 
predominantly in his or her role as witness, whereas the victim wants to be 
regarded as a party to the proceedings (Rubel 1986). 

The "two class system of rights" which is available to the victim by means 
of the new provisions is not convincing. The additional rights allocated to 
victims in relation to secondary prosecutions, have not succeeded in any 
significant way. Scarcely anything has altered in practice in relation to the 
accessory prosecution which may be regarded as a participation right in this 
connection. The Victim Protection Act had in the first instance a clarification 
purpose in this aspect. The attempt to reawaken the adhesive procedure must 
also be regarded as having failed. In relation to the attitudes of the victims 
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questions towards sanctions being imposed on the offender, 42.9% primarily 
supported punishment of the offender after the crime (see above). Ses-
sar et al. (1986; Sessar 1986) in contrast, found that there was extraordinary 
high acceptance of compensation by the respondents questioned by him. 
According to this study, victims are no more punitive than the general 
population (Boers & Sessar 1991; Hough & Moxon 1985). Erez and Ton-
todonato (1990) found that merely around a third of victims of serious 
crimes, desire imprisonment of the offender (see also Smale & Spicken-
hauer 1979). Kosaki (1984) discovered in his study of assault victims that 
a large proportion of victims supported help or counseling of the offender 
more than punishment. Fujimoto (1982) in contrast discovered that the 
Japanese population had relatively punitive attitudes: 45% of victims who 
had sufferend injuries, were in favour of more severe punishments than 
those pronounced by the court and 44% of the same victims believed that 
they could never forgive the offender's criminal behaviour. A study by 
McDonald (1982) proved that 46% of the victims of serious crimes, sup-
ported the most severe punishments for the offender. Arnold (1986) found 
that in the Federal Republic of Germany, a considerable number of respon-
dents regarded the criminal law practice of the courts as being too mild. 
Albrecht (1990, p. 68) rightly points out that it is not clear in many studies 
as to what dimensions are recorded by such questions. In addition, victims 
are often asked at different stages after the victimization has occured and 
when they are trying to cope with the event. Henderson and Gitchoff(1981) 
point to the fact that there is another variable which intervenes: if victims 
achieve imprisonment as a punishment, they do so in many cases because 
they quite clearly know of no other alternative. 

In general, the Victim Protection Act has remained, at least until now, of 
limited success. Its general appeal function towards more "victim-friendly" 
behaviour, alongside improvement of the prevailing mood in the proceed-
ings in favour of the victim, may have been the greatest achievements of its 
efforts. For jurists, legal certainty could be said to have been improved in 
some areas in relation to the clarification of what has been practiced until 
now, without concrete changes arising as a result. 

Improvement of present criminal practice in relation to achieving op-
timum victim protection should have been affected, in particular in relation 
to the explanation of the provisions of the Victim Protection Act. One must 
consider ·increasing the number of information brochures and meetings to 
provide more information for jurists who give practical advice to victims. 
What is important is improved information for the victim. Clear and simple 
information brochures should be prepared in particular, which are also 
accessable to the victim. The brochures should refrain from a formal-type 
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caution both insofar as contents are concerned and visually. Publications by 
various American institutions may be regarded as an example. Better or-
ganization of the cautioning of the victim is essential. The question as to 
whether or not the victim has already been referred to his rights could, for 
instance, be solved by the necessary note on the file and a regular check. 
The frequent misunderstandings between the authorities are unnecessary and 
a particularly annoying factor in this area of the law which causes difficulties 
for all participants. 

The fundamental question regarding regulation of responsibility for the 
victim should be raised in this connection. Whether or not the victim should 
be allocated an established place in the official criminal justice apparatus 
such as may be possible for instance with the criminal prosecution service 
in accordance with the American model, appears admittedly to be doubtful. 
On the one hand, there are already too many differences in the theoretical 
approach of the justice systems. The obvious disinterest of many prosecutors 
in the victims' problems may be based upon this. It must be noted however, 
that what were obviously promising results were clearly achieved in a model 
project in Baden-Wiirttemberg ("victim aid provided by the criminal pros-
ecution department"). Such work could, for example, encourage the 
cooperation of the criminal prosecution department with victims of crime 
and their attitudes towards them. Wulf (1985, pp. 458 et seq.) regards the 
tasks of such work in relation to victim aid provided by the criminal 
prosecution department as being, in particular - advice or consultation in 
relation to victim aid - exchange of experiences with police stations regard-
ing victim protection in the preliminary proceedings - cooperation with 
judges, extra comforts for the victims - contact with private and state victim 
help organizations - public relation work for the victim - back-up for this. 

The establishment of a special department within the police would be 
conceivable. Victims have admittedly a limited tendency to tum to state 
institutions. According to both their opinion and those of jurists, the legal 
profession should become more involved in giving advice to victims. This 
task is widely accepted. The problem is actually the financing of this work. 
Particular problems in relation to finance are related to the right to obtain 
information and protection and more seriously the right to participate in the 
court proceedings. With reference to the former, it has already been estab-
lished that it is often not possible for victim to assert their claims without 
legal help. 

The instruction of legal assistance for the victim alone is not sufficient to 
improve the implementation of the Victim Protection Act however. Accep-
tance by the judicial authorities must be increased and this can be achieved 
on the whole by alleviating and improving the everyday situation for the 
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victim. Accumulating costs must be considered for the benefit of those 
charged with these costs. In this way, implementation of the victim provi-
sions could, for instance, lead to alleviation of work in other areas. It is 
critisized however from many points of view, namley that including the 
victim within the criminal procedure neither causes delays nor more outlays 
(see e.g. McDonald 1982; Hudson 1984). 

Finally, the crucial turning point of the inadequate implementation of the 
Act, lies in financing improvements in a wider sense. The view that the 
Victim Protection Act merely provides an additional burden for the judicial 
budgets of the states, which itself is not considerable, cannot be accepted in 
principle. The extent to which the victim rights are observed indicates more 
costs being involved for the judiciary and it is out of touch with reality to 
accept that the new provisons are welcome if they result in an additional 
burden for individuals. Actual improvement of the victim situation can be 
expected on the basis of the present regulations, in particular by means of 
increasing involvement of legal assistance for the victim. This applies most 
of all in relation to the fundamental change strived for, to allow the victim's 
position in the criminal proceedings to be that of an independent subject. 
Finance under these circumstances referred to and as Weigend has already 
expressly pointed out (1989, pp. 471-477), can be expected from the State. 
At least advisory talks and consultation with a legal advisor would be 
considered, financed appropriately by the public treasury. The present 
situation is however more than unsatisfactory. Improvement is tied up with 
considerable additional costs. Villmow (1986, p. 428) emphasizes quite 
rightly in this connection however: "Under no circumstances should fiscal 
restrictions be regarded as the paramount factor in the calculation of what 
is due to the victim of crime". 

The legislature is then faced once again with the fundamental questions: 
Does "victim protection" merely mean minimum protection? This has ad-
mittedly already been secured by respect for the individual within the course 
of a fair process. Only minor improvements can then be made, which are 
possible with a minimal amount of effort and costs. Or does the legislature 
seriously mean to make the victim a subject within the criminal proceedings 
by making fundamental changes to the criminal procedure by allowing the 
victim to be included? In order to realize these concepts however, further 
steps are necessary. The fundamental readiness of those participating in the 
proceedings for a maximum solution, is in spite of many reservations, at 
least partly in existence. One must then depart from the thought that such 
an all-embracing improvement is available at no cost. Those who are 
responsible for implementation of these provisions must be supported to a 
considerable extent in performing these tasks. 
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Passing a law is merely the first step. If this law is not put into practice 
it becomes something which is idling and at most feigns progressive victim 
politics. Comparable problems arose in the last 20 years in the area of 
imprisonment where an acceptable Act was passed in the Federal Republic 
of Germany the implementation of which was not adequately supposed by 
practioners (see Kury 1986). The law was rightly seen as being a method 
which was not effective in changing present politics if it could not in fact 
be implemented in practice (Elias 1990, p. 238). "An idea can easily be 
altered, a norm cannot be altered from one day to the next. Application of 
the law is rich in its persistence and this is underestimated time and again 
by theorists" (Horn 1987, p. 174). According to Vester (1980, p. 456) 
changes in ways of thinking less than a lack of opportunity, present "more 
of enormous pressure upon traditions and taboos, upon doctrines and dog-
mas". It is a characteristic of the system and also of the criminal legal system 
to defend itself against the introduction of changes of its rules or organiza-
tion. According to Watzlawick (1988, p. 125) the rigidity of the system 
increases with its disturbance by changes (see also Kuhn 1973). There are 
understandably good reasons for the persistence of the application of the 
law. Admittedly, it can prevent changes which are urgent at a particular 
time. Changes demand efforts being made towards this transition and new 
departures. 

The fact that the victim, in particular of serious crimes, has a legitimate 
right to support and help, cannot be in doubt today. This help and support 
must express itself in a change to the role of the victim in criminal 
proceedings. It is rightly pointed out that it is important for compensation 
and also from a psychological point of view that the victim is taken seriously 
in the criminal proceedings and has the right to participate (Erez 1990). 
Participation of the victim in the criminal proceedings should not remain 
simple rhetoric (Erez 1990). Maguire and Shapland (1990, p. 219) regard 
there as being three possibilities for improving participation of the victim 
within the criminal legal system: 1. greater direction of police, criminal 
prosecution department and the court towards the needs of the victim. 
2. creation of a different climate insofar as attitudes of those participating 
in the proceedings are concerned and 3. changes in the law. The latter alone 
is really not sufficient to derive "a victim policy" from a "crime policy" 
(Fattah 1986). Whether or not the present criminal legal system has ab-
sorbed victimological demands and can integrate them or whether or not the 
consequent victimological approach once it has been concluded, must inevi-
tably lead to its dissolution, is disputed (see Hillenkamp 1986; Waller 1985; 
Schneider 1982). Villmoare and Neto (1987, p. 5) emphasize as follows: 
"Victims' rights cannot be grafted on to the existing system without gener-
ally remaining simply cosmetic, nor can they be made potent without 
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creating profound changes through the entire system". According to Kerner 
(1985, p. 500) setting up the victim as a subject in the criminal procedure 
has the consequence "of abolishing the modem criminal law itself". He 
accordingly believes that the future criminal law would have to place the 
conception of the law in the forefront and not the conception of punishment, 
which has until today kept the old basic thoughts of pain alive, in spite of 
some alleviation (1985, p. 516). What should be clear today is that the rigid 
structures which have built themselves around the criminal proceedings 
make effective action in relation to the needs of the victim and under-
standing of their problems, very difficult, if not completely impossible. 

"Nor do they provide the care, hardwork and understanding that are likely 
to protect citizens, assist victims' recover or help victims feel that 'justice' 
includes them. It is time for action to care for crime victims" (Waller 1986, 
p. 318). 



612 Helmut Kury and Michael Kaiser 

* 9. Tables 

Table 1: Comparison 
Variances) 
Lawyers 

of Means (Analysis of 
between Judges/Prosecutors and 

Judges, Prosecutors Lawyers Analysis of 
Variances 

Vari- N M s N M s F-Value p 
able 

Fl 181 14,5 2,7 122 14, 6 2, 5 1, 15 .41 
F2 182 8,2 2, 3 122 7,3 2,2 1,09 .61 
F3 183 9, 9 1,6 122 8, 9 2,1 1,61 .00 
var0 10 177 1, 5 0,5 120 1, 6 0,5 2,91 .09 
Va rOll 184 1, 9 0, 4 12 3 1, 5 0, 6 53,09 .00 
Var012 183 2, 0 0,3 12 0 1, 8 0, 5 19, 42 .00 
Va rO 13 184 1, 6 0,5 121 1,5 0, 6 0, 55 .46 
var014 180 2, 8 1, 5 122 4,0 1,6 45, 92 .00 
Var031 181 3,0 1, 4 121 3,6 1,3 13,19 .00 
Var032 179 3, 0 1,3 122 3,0 1,4 0,02 .39 
var033 180 3,4 1, 4 122 3, 1 1,5 2, 06 .15 
var034 180 3, 8 1,6 121 4, 9 1,3 40, 76 .00 
Var035 181 2, 6 1,2 121 2, 9 1,3 3, 96 .05 
Var036 179 3, 9 ·1, 1 122 3,9 1,3 0,27 .60 
var046 184 3, 3 1, 2 122 2,6 1,0 27,70 .00 
var048 181 3,4 1,2 122 4,2 1, 1 34,49 .00 
var322 184 1, 1 0,3 123 1, 1 0, 3 0, 13 . 72 
Var323 184 2,2 1,0 123 1,9 0,9 5,00 .03 
Var324 184 3, 3 1,2 123 3,2 1,0 1,42 .23 
Var341 184 1,2 0,4 122 1, 2 0, 4 0,07 .79 
x2· 184 30,9 8,7 123 26,5 7, 8 20,57 .00 
X3 184 55,7 12,1 123 65,1 9, 3 53,24 .00 
X4 184 4 7, 0 7,8 123 59,9 9,0 177,21 .00 
Yl 184 30,5 10,5 123 36,3 9,5 24,22 .00 
Y2 184 31,2 10,8 123 35,6 9,1 13, 95 .00 
Y3 184 30,4 10,8 123 36,7 8,8 28,53 .00 
Y4 184 28,3 10,5 123 28,6 8,2 0,07 . 79 
Y5 184 25,1 8,4 123 21,7 8,0 12,63 .00 
Y6 184 42,9 9,5 123 47,6 8,7 19,24 .00 

· Variable Xl was not computed for lawyers. 

* For description of variables, see Appendix. 
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Table 2: Correlation Matrix of the Variables 
relating to the Criminal Procedure 

Vari- Var002 Var003 
able 
Var002 1.00 

Var003 -. 04 1.00 

Var004 . 2s·· .09 

VarOOS .15 -- .03 

Var006 .08 .16"" 

Var007 . 2 8 .. .09 

Var008 .10 .2s·· 

Significance (2-tailed): 

p < . 05 
•. p < . 01 

Var004 VarOOS Var006 Var007 

1.00 

. 4 9·· 1.00 

. 22·· . 35·· 1.00 

. 19·· . l 7'" . 37"" l.00 

.10 .12· .16"" .10·· 

613 

Var008 

1.00 

Table 3: Factor Analysis of the Variables relating 
to the Criminal Procedure 

Variable Fl F2 F3 Communality 

Var002 .09 -.13 .83 . 72 

Var003 .06 .79 -.12 . 64 

Var004 .80 -.00 .14 .65 

Var005 . 87 .03 .04 .76 

Var006 .so .40 .22 .45 

Var007 .17 .30 .71 .62 

Var008 .02 .70 .18 . 52 

Eigenvalue 2.18 1. 18 l.00 
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Table 5: Factor Analysis of essential Variables 
relating to the Victim Protection Act 

615 

Variable FACl FAC2 FAC3 FAC4 Communality 

Fl -.22 .15 - .16 . 34 .21 

F2 -.18 .47 . 01 .37 .40 

F3 -.14 -. 06 -.24 .38 .22 

Var010 -. 06 .38 .09 -.15 .18 

VarOll -.16 -.50 .24 .19 .37 

Var012 -.11 -.16 .32 . 01 .14 

Var013 -. 36 -.32 .15 -. 03 .25 

Var014 .22 .70 -.12 -.20 .59 

Var031 .05 . 54 -.31 .02 .39 

Var032 .21 -.18 .68 .08 .55 

Var033 .13 -.29 .70 .05 .59 

Var034 .16 .23 .63 -.20 .52 

Var035 .39 -.05 .66 -. 06 .59 

Var036 -. 08 .39 -.15 .23 .23 

Var046 -. 42 -. 05 -. 07 .35 .31 

Var048 -.17 .01 . 4 0 .06 .19 

Xl -.18 -.22 .23 .79 .75 

X2 .26 -.16 .29 . 75 .74 

X3 -.27 .73 .07 -.04 .62 

X4 .03 . 72 -. 06 -. 03 .52 

Yl .74 .09 -. 03 -.19 .59 

Y2 .87 -.17 .12 .12 .82 

Y3 . 84 .02 .18 .08 .74 

Y4 . 84 -.05 .03 .00 . 71 

YS .59 -.24 -. 06 -. 00 .41 

Y6 .58 .32 .18 -. 06 .47 

Eigenvalue 4. 82 3.58 1. 89 1. 80 
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Table 6: Comparison of Means (Analysis of 
Variances) of the Factors 

Males Females Analysis of 
Variances 

Vari- N M s N M s F-Va·lue p 
able 

FACl 272 204,5 43,0 35 183,3 41,3 7,57 .01 
FAC2 272 133, 3 23, 1 35 136, 0 26, 0 0,42 .52 
FAC3 272 18,5 4, 8 35 18,7 4,2 0,05 .82 
FAC4 272 72, 2 39,6 35 70,5 23,7 0,16 .69 

Age up to 45 years Age over 45 years Analysis of 
Variances 

Vari- N M s N M s F-Value p 
able 

FACl 223 202,4 42,5 84 201,3 45,4 0,04 .85 
FAC2 223 134, 7 24,1 84 130,6 21,4 1,88 .17 
FAC3 223 18, 6 4,7 84 18,2 4,8 0,39 .53 
FAC4 223 69,1 21,9 84 79,6 24,6 13,05 .00 

Judges, Prosecutors Lawyers Analysis of 
Variances 

Vari- N M s N M s F-Value p 
able 

FACl 184 194,6 47,6 123 213,3 32,9 14,37 .00 
FAC2 184 123,8 20,6 123 148,2 19,4 108,16 .00 
FAC3 184 17,8 4,7 123 19,6 4,5 11, 28 .00 
FAC4 184 86,7 17,2 123 49,9 8, 6 481,56 .00 
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11. Appendix 

Description of the variables: 

The essential function of the criminal procedure is: 
(1 = unimportant; 6 = very important) 
var002 fight against crime 

627 

var003 balancing of interests between the state and the individual 
Var004 determination of material truth 
VarOOS clarification of suspicion 
Var006 preparation for the award of punishment 
var007 enforcing of the substantive penal law 
Var008 overall restoration of law and order 

Var010 

VarOll 

Var012 

Var013 

Var014 

-The criminal procedure should restrict to the offender (=1) 
-The criminal procedure should clarify the relationship between 
the offender and the victim (=2) 

Rights of the injured (1 few rights 
2 = enough rights 
3 - too many rights) 

Consideration of the rights of the accused in the Victim 
Protection Act 
(1 too little considered 
2 = fairly considered 
3 = too much consideration) 

Distribution of authority between the victim and the offender 
in the criminal procedure (1 = in favor of the accused 

2 = balanced 
3 = in favor of the victim) 

More rights should be conceded to the injured party 
(1 agreement 
2 = non-agreement) 

Injured parties, who, apart from their role as witnesses, participate in the 
criminal procedure ... 
(1 = never; 6 = very often) 
Var031 ... contribute positively to the judicial decision 
Var032 ... complicate the judicial decision 
Var033 ... delay the procedure 
Var034 ... do not cope in procedure without a lawyer 
Var035 ... do not cope in procedure even with a lawyer 
Var036 ... are more satisfied with the course of the procedure 

Var046 

Var048 

Var322 

Var323 

Var324 

Var341 

The Victim Protection Act is in practice 
1 = unknwown 
2 = well known 

Questions about and the discussion of the victim's position in 
the criminal procedure is 1 = unproblematic 

2 = very problematic 

Sex (1 = male; 2 = female) 

Age (in years) 

Duration of professional life in the criminal justice system 

Have you participated in the last few years in a further 
education course? (1 = yes; 2 = no) 

X and Y are sum variables about all singular provisions of the Victim 
Protection Act. 
Xl Does this provision mean additional expenditure? 

(1 not at all 
6 = substantial) 
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X2 

X3 

X4 

Yl 
Y2 
Y3 
Y4 
YS 
Y6 

Helmut Kury and Michael Kaiser 

Does this provision mean a delay in the procedure? 
(1 - not at all 
6 = substantial) 

Assessment of the provisions 
(1 = unnecessary; 
6 = necessary) 

Assessment of the provisions 
(1 = it goes too far; 
6 = it should be more far-reaching) 

The provisions are unknown, even to jurists. 
Acceptance of the provisions by judges is limited. 
Acceptance of the provisions by prosecutors is limited. 
Acceptance of the provisions by lawyers is limited. 
The victim has no interest in these provisions. 
The victim does not know about these provisions. 

(Yl - Y6: 1 - not true; 6 - true) 
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1. Setting Goals and Methods 

The Austrian court of criminal procedure provides for a multitude of 
rights available to the injured parties in cases where an act has been 
committed which is liable to punishment, and which on the one part involves 
active participation in the criminal procedure and enforcement of private 
legal claims, and on the other hand should protect the interests of the injured 
party in particular in personal and private spheres, and protect those injured 
from "secondary victimization" by means of the criminal procedure itself. 

The aim of the research which has been carried out ( and at present is 
being processed) is amongst other things, to check as to whether the legal 
possibilities mentioned, are workable, i.e. are being made use of by the 
injured party or rather are being paid attention by the other parties of the 
procedure. Further questions which have not been discussed in detail in this 
article have been: the actual aims of the injured party in the criminal 
procedure, the attitude of offender and victim to the alternative forms of 
response such as diversion etc. 

The procedure investigated on the whole 630 cases at each one of the 
district and state courts at the seats of all four Austrian regional appeal 
courts, with the help of 21 law trainees released by the Federal Ministry of 
Justice for this purpose. These cases present an entire official collection of 
data in respect of all judicial headings of certain kinds of offences arising 
within a period of three months: deliberate offences of violence, negligent 
physical injuries, property offences, property offences involving violence, 
offences against morality and private prosecution offences. File/record eval-
uation, observation carried out during the main proceedings (MP) and 
interviews of (the most severe) injured parties and (first named) accused 
were used as methods of research. The questions or rather evaluation 
questionnaires were standardized and had been previously checked and 
tested, and the staff had been trained by the project leader. In order to reach 
objectivity in the investigations being carried out, two legal trainees regu-
larly took part in the MP-observations - they were thus also in a position to 
request an interview of both the injured party and also the accused after the 
end of the main proceedings or rather when the injured party abandoned the 
hearing at an early stage. 

As the file evaluation and observation of the main proceedings in the 
inquiry should have made it possible to carry out all four steps in the 
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investigation, hearings had to be ignored (of 26 proceedings) in which it 
was foreseeable from the beginning that they would be ajoumed or end 
beyond the period of observation. Finally 624 criminal proceedings were 
able to be evaluated (six had to remain unobserved in that merely an 
evaluation of the files had taken place and the amount of data was in-
complete). 

Of these 624 proceedings, 128 contained all four steps in the inquiry, in 
31 cases additional to the file evaluation and observation of the main 
proceedings, only one interview of an injured party took place, and in 38 
cases only one interview of the accused party took place. In the majority of 
cases ( 427) only file evaluation and observation of the main proceedings 
was possible because both the injured party and the accused refused an 
interview. The reason for this was frequently the influence of the advocate 
concerned, mostly in cases where the accused and partly where the injured 
party was asked for an interview. In these cases, the advocate hindered his 
client from the interview with the justification that his client's participation 
was not of any significance, in spite of previous references to the research 
project by the presiding judge at the end of the main trial. 

2. Empirical Results 

The Austrian rules of criminal procedure envisage for an injured party a 
series of "active rights", i.e. possibilities to actively take part in the criminal 
procedure, the ascertainment of truth and also enforcement of civil legal 
claims, if the injured party follows the criminal procedure at least as a 
"private participant" (§ 47 StPO).1 If the victim claims a private charge in 
respect of an offence (§ 46 StPO) or continues the procedure as a "subsidiary 
prosecutor" (§ 48 StPO) because the prosecutor has withdrawn from the 
prosection of the punishable offence, the legal position is the same (apart 
from the possibility of a right to appeal) as the one of the prosecutors 
(Miklau 1987). 

Because of the fact that during the three months investigation, only a 
single case of a subsidiary prosecution appeared (= 0.2%) and only a few 
private prosecutions (22 = 3.5%) have been raised, I would like to concen-
trate in the following text on the situation of the "private participants" (PP), 
i.e. those parties injured as a result of a crime, who have endorsed the 

1 StPO (StrafprozeBordung); (Austrian) Code of Criminal Procedure. 



The Position of Injured Parties 633 

criminal procedure in order to pursue their civil legal (and also other) 
interests. The situation of a private prosecutor will be mentioned only where 
it appears significant from the point of view of making a comparison. 

The empirical results illustrated in the following text, are limited to the 
perception of active rights on the part of the injured party /PP in the 
preliminary proceedings and the effectiveness of rights of protection in the 
main proceedings. File evaluation and observation of the main proceedings 
serve as foundations for the analysis. 

2.1 Preliminary Proceedings 

Two admittedly differing but also cross linked sides of the joining of the 
private participant should be described in the following text; these are on 
the one hand legal powers of the PP to participate actively in the criminal 
procedure, i.e. in particular in the finding of evidence by means of submis-
sions, suggestions, evidence tendered a.s.o. and on the other hand protective 
or passive rights of the injured party. 

2.1 .1 Safeguarding of Active Rights 

The series of active rights which are considered here, extend from the 
report of the offence itself, and the entry of a party as PP, to the rights of 
motion and participation. 

2.1.1.1 Reporting Crime 

The most important right at the beginning of the criminal prosecution 
which not only the injured party but also everyone must have at their 
disposal, is the possiblity of reporting a crime. 

Our investigation confirms other empirical works (Schwind 1975; Stephan 
1976; Villmow & Stephan 1983; Kaiser 1985; Heinz 1985; for Austria 
compare Schima 1981; Hanak 1984) which have shown that the predomi-
nant number of criminal procedures begin with a report by the victim of 
crime, and other people play a secondary role as reporters. 

Of the 624 evaluated criminal procedures, in (509 = 81.6%) cases a 
private person appeared as the victim, other injured parties weres firms 
(74 = 11.9%), communal establishments (13 = 2.1 %), insurance firms 
(4 = 0.6%), associations (1 = 0.2%), and others (23 = 3.7%). The crime was 
in 351 cases(= 56.3%) reported by the victim, family members (22 = 3.5%) 
or acquaintances/friends of the injured party ( 43 = 6.9% ). Witnesses not 
involved (73 = 11.7%), the awareness of the authorities themselves 
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(70 = 11.2% ), and hospitals/doctors (32 = 5,1 % ) were likewise initiators of 
the criminal procedure, self (14 = 2.2%) and anonymous/pseudonym reports 
(14 = 2.2%) were rather seldom. 

Table 1: Reports by whom? 
- According to Categories of Offence -

I 
abs. 
% 

Victim 142 
67.0 

Family of the victim 4 
1.9 

Friends of the victim 9 
4.3 

Uninvolved 20 
witnesses 9.4 
Awareness of the 14 
authorities themselv. 6.6 
Hospital, doctor 17 

8.0 
Reported by the 2 
offender himself 0.9 
Anonymous, 4 
pseudonym reports 1.9 
N= 212 

I: assault 
II: negligent physical injuries 
III: property offences 
cannot be established: 15 

II III IV V VI 
abs. abs. abs. abs. abs. 
% % % % % 
21 111 52 8 17 

17.5 72.5 59.1 47.1 89.5 
3 4 5 6 -

2.5 2.6 5.7 35.3 
3 17 3 - 1 

2.5 11.1 3.4 5.3 
28 9 16 - -

23.3 5.9 18.2 
33 10 11 1 1 

27.5 6.5 12.5 5.9 5.3 
15 - - - -

12.5 
10 1 - 1 -

8.3 0.7 5.9 
7 1 1 1 -

5.8 0.7 1.1 5.9 
120 153 88 17 19 

IV: property offences with violence 
V: sexual offences 
VI: private prosecution offences 

Total 
abs. 
% 

351 
57.6 

22 
3.6 
33 
5.4 
73 

12.0 
70 

11.5 
32 
5.3 
14 

2.3 
14 

2.3 
609 

The highest number of reports to the police related to those, who were 
victims of property and violent offences ( apart from private prosecution 
proceedings which the injured party himself set in motion) amounting to 
70%; in cases of property offences involving violence just under 60% of 
reports are those by the victim and in the case of sexual offences only 47%. 
The proportion of reports by the victim in cases of negligent physical 
injuries, i.e. traffic accidents (17.5%), was noticably low. Uninvolved wit-
nesses played a considerable role as reporters in such cases and this could 
explain the fact that merely in cases of traffic accidents where people are 
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injured, the injured parties or rather parties involved in the accident are 
frequently themselves not in a position to fetch the police and rescue parties. 
The "self-reports of the offender" were also significant, i.e. the guilty driver 
in the case of an accident. The high figure of cases within the awareness of 
the authorities, must be qualified (27.5%), as this must be attributed to the 
recording of the accident by the safety authorities and it is frequently not 
recognizable who has notified the authorities before. Witnesses not involved 
in the offence were important as reporters of the offence, most of all in 
relation to the property delicts where violence was also involved (18.2% ), 
whilst family members in cases of sexual offences "call in the police" just 
as much as the victim him- or herself (35.3% ). 

In so far as deliberate offences of violence and negligent physical injuries 
are concerned, the reports regularly take place within three hours after the 
offence being committed. Property offences involving violence were re-
ported in 60% of cases within three hours, and a further 32.5% of victims 
wait until up to two weeks after the offence. The cases of mere property 
offences were noticeable here: One third of reports followed within three 
hours, another third within the first six weeks and a further third still later. 

The easy admittance of the criminal justice system by means of the 
institution of the police, already emphasized by Hanak (1990) can also be 
seen in this investigation. The reports were almost exclusively made to the 
security authorities ( 550 = 90.8% ), the reporter scarcely ever reported to the 
department of public prosecution - (36 = 5.9%) - (Graz illustrates a peculi-
arity; for instance twice as many injured farties reported direct to the public 
prosecutor (11.3%), as in the other OLG districts); the complaints directed 
to the local court (16 = 2.6%) or the examining magistrate (2 = 0.3%) have 
been exclusively applications for prosecution by private prosecutors. 

2.1.1.2 Joining as Private Participant 

Of the 509 injured private victims, a total of 199 (= 39.1 %) had already 
declared their participation during the pre-trial procedure as a private par-
ticipant (PP) (compare from the legal point of view Probst 1986; Steininger 
1990). 

When we consider single groups of offences, we can see a joining by the 
PP in this stage of criminal procedure in 60% of the cases, and most take 
place in cases of negligent physical injury, property offences and property 
offences where violence is involved. Parties injured as a result of offences 

2 OLG (Oberlandesgericht); High Regional Court. 



636 Klaus W. Krainz 

against morality (5.9%) or by deliberate violent offences are not eager to 
take an "active" part in the preliminary proceedings. We can consider here 
the weight of PP joinings in the individual court districts; for example in 
Vienna and Innsbruck the figure was around 37%, in Linz 31 %, in Graz 
only 26% (this could amongst other things be attributed to the small number 
of cases arising from negligent physical injury in Graz). 

Referring to all PP a number of 82 ( = 41.2%) declared their intent of their 
following up the procedure immediately at the time of reporting, 95 
(= 47.7%) during the preliminary proceedings and 22 (= 11.1%) during the 
intermediate proceedings. Clear differences are recognizable between the 
individual groups of offences. The joining as PP relating to property of-
fences with or without violence and in cases involving deliberate violent 
offences happened regularly at the stage of reporting or at latest in the 
preliminary proceedings. In contrast, the victim of negligent physical injur-
ies made the decision in favor of private participation most of all during the 
preliminary proceedings and partly in the intermediate proceedings. The 
evaluation according to the district courts involved, shows a clear trend in 
direction to Vienna and Graz, where PP join at the stage of the report or 
during the preliminary proceedings, whilst in Linz and Innsbruck (15 i.e. 
18%) also private participations during the intermediate proceedings occur. 

Of a total of 153 possible cases (82 cases "joinings immediately at the 
time of the report" and 274 magistrate court (BG) cases are not considered 
here) the injured party was informed - contrary to legal obligation - by the 
investigating judge only in 31 cases(= 20.3%) of the possibility of the PP 
joining, and questioned as to whether he wished to adjoin the procedure. 

There is admittedly no connection between the representation of an 
advocate and the existence of a joining as PP shown from our data. However 
there is a question which arises in relation to further evaluation, as which 
injured parties make use of an advocate to safeguard their rights. 

It must be established in general that firms join the criminal procedure as 
PP around 10% more frequently than private persons, and make use of legal 
assistance twice as much (7.1 : 16.2%). It must also be stated that these 
statistics relate exclusively to property offences. 

2.1.1.3 Inspection of Files(§ 47 Sec. 2 No. 2 StPO) 
There were no certain criteria to be found from the file investigations, in 

respect of the observation of the law relating to inspection of files by means 
of the participating party or his lawyer (factual activities of this kind cannot 
be established in the form of notes on the file) therefore only the statements 
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of the manager of the branch can be used in respect of this point. This 
indicates that the private participant makes use of his right to inspect files 
only in exceptional cases, whilst the representative of the private participant 
does this as a rule. 

Table 2: Perception of Active Rights by Means of PP in the Prelimi-
nary Proceedings 
- According to Category of Offence -

Motions, suggestions: 
Questioning of accused 

Questioning of witnesses 

Hearing of evidence 

Confiscation 

Detention of accused 

Appointment of experts 

Examination 

Summoning of other 
witnesses 
Further investigations in 
the intermediate proceedings 
Producing of evidence 

N= 

I: assaults 
II: negligent physical injuries 
III: property offences 

Multiple responses possible. 

I II III IV V 
abs. abs. abs. abs. abs. 
% % % % % 

- 1 6 - -
1.7 8.8 

3 2 2 - -
8.1 3.4 2.9 

- - 3 - -
4.4 

- - 1 - -
1.5 

- - 1 - -
1.5 

- 1 - - -
1.7 

- - 2 - -
2.9 

2 1 2 1 -
5.4 1.7 2.9 2.9 

- - - 2 -
5.7 

5 2 11 6 1 
13.5 3.4 16.2 17.1 100 

37 58 68 35 1 

IV: property offences with violence 
V: sexual offences 
VI: private prosecution offences 

Total 
abs. 
% 

7 
3.5 

7 
3.5 

3 
1.5 

1 
0.5 

1 
0.5 

1 
0.5 

2 
1.0 
10 

5.0 
2 

1.0 
25 

12.6 
199 
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2.1.1.4 Producing One's Own Evidence 
The simplest possiblity for the injured party owing to his proximity to the 

object of damage, to participate in the criminal procedure, is represented by 
the facility of supplying ones own evidence (§ 47 Sec. 2 No. 1 StPO). 

Of 199 PP, only 27 however were prepared (= 13.6%) to contribute in 
this way to establishing the truth (see Table 2). At the most, the victim of 
a property offence (most of all fraud) or rather property offences where 
violence is involved showed themselves to be active. When checking the 
behavior of the injured parties in the various OLG districts, there proved to 
be a comparatively high degree of readyness of the victim (28%) to bring 
along his own evidence in Vienna, and to a lesser extent in Innsbruck 
(9.7% ). However in Graz and Linz the injured parties were scarcely prepared 
to take an active part in this form (around 5%). Male victims appear for 
instance twice as active as female victims who generally behave more 
passively. 

The picture indicated in respect of the PP, is also applicable to their 
advocates (representatives of private participants = PPR). Such repre-
sentatives were most active concerning property offences and property 
offences involving violence. The rate was somewhat lower as far as private 
prosecutions are concerned. The PPR behave in various ways in the in-
dividual court districts: Whilst the activity of those representatives was just 
as high in Vienna, Innsbruck and Graz with 25% participation, the repre-
sentatives in Linz appeared to be relatively passive (6.3%). 

2.1.1.5 Motions for the Admission of Evidence 
The PP has the right according to § 47 Sec. 2 StPO, to make a motion to 

take evidence, i.e. to prompt the investigating judge to collect particular 
evidence. 

The results of research show (see Table 2) that the PP make use of this 
right very rarely. Motions for the examination of the accused or of witnesses 
(10 = 5%) were relatively frequent and applications to procede with partic-
ular takings of evidence, examinations or regressions practically never took 
place (only in two cases). The evaluation according to groups of cases 
proved that motions to take evidence were made most of all in clear property 
offences and offences resulting in private charges, and as a rule were brought 
by male injured parties. In contrast, the females were somewhat passive in 
this respect. Applications to carry out an inspection of the scene of the crime 
or also telephone surveyance, did not arise in our research. 
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It was noticeable from comparable consideration of the initiatives taken 
by the representatives of the private participant (=PPR), that they were not 
noticeably more active than the injured parties whom they were repre-
senting, and who were most of all most active in so far as property offences 
were concerned. 

2.1.1.6 Rejection of a Judge 

The injured party - like the accused or defendent - can challenge a judge 
who is biased in his opinion or keeper of the minutes, by means of an 
application because of lack of impartiality, or rather bring forward grounds 
for impartiality against a prosecution. There was not a single case of refusal 
averted by a victim in the 199 cases research, in which the injured parties 
had joined in as private participants in the criminal process. However the 
advocate representing the injured party asserted such a ground for rejection 
on four occasions (= 2%; see Table 2). The PP made use of this right to 
reject an expert because of impartiality only once(= 0.5%). 

2.1.1. 7 Participation in the Investigation Procedures 

Private participants who continue a criminal procedure as a subsidiary 
prosecutor (SP), have the right (§ 97 Sec. 2 StPO) to take part in the 
investigation proceedings (for example investigating the scene of the crime, 
questioning of witnesses who probably could not be heard further in the 
main proceedings, searches) during the preliminary proceedings, and - as a 
requirement in the observation of this right - to be advised of these appoint-
ments. In contrast, private participants can merely take part in the question-
ing of people, who probably cannot be questioned in the main proceedings. 

The evaluation of files showed that in total eleven investigations took 
place at the scene of the crime: Although the PP has no right to participate 
and only a single case of subsidiary prosecution was submitted, notifications 
went out to injured parties in two cases, and PPs took part in the investiga-
tion of the scene of the crime in five cases. 

The PPR did not play an obviously large role in so far as these investiga-
tions at the scene of the crime were concerned. Only once in the eleven 
cases was notification sent to a PPR who did not in fact take part in the 
investigation of the scene of the crime. Evaluation of the groups of offences 
showed that such inspections of the scene of the crime take place most of 
all in the negligent physical injury cases and property offences where 
violence is involved. Such cases occurred in Linz and Innsbruck. 
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Notification was given to the PP/SP in five cases(= 12.3%) out of the 
total of 40 procedures in which a search was carried out. However no such 
notice was given to a PPR. Seven PPs (= 17.5%) and no PPR took part in 
the searches, although one subsidiary prosecution arose in our case material. 
The cases were also established in Innsbruck and Linz. 

It was noticeable in seven cases from the files, that the witness would not 
testify in the main proceedings and therefore (in accordance with § 162 
Sec. 3 StPO) an interrogation would have to take place by the investigating 
judge with the prosecution, defence, and PP being present. No parties to the 
process were notified of the appointments of the seven examinations and no 
participation took place (see Table 2). 

The law entitling the PP to refuse a confrontation with the accused was 
never used in the 18 cases of this kind. 

2.1.1.8 Further Motions 

The PP has - as does the accused - the right to demand the summoning 
of further witnesses. This right was taken up in 10 cases ( = 5%) of a total 
of 199 PP (see Table 2). According to the groups of offences shown, these 
cases were concerned with deliberate offences of violence (2 = 5.4% ); 
property offences with violence (1 = 1.6%) and without violence (2 = 2.9%) 
and likewise negligent physical injuries (1 = 0.8%) were of less importance 
(relatively speaking). The most frequent cases of such "application for 
questioning of witnesses" can be found in the proceedings relating to the 
private charges. In only six cases were further witnesses proposed by the 
representatives of the private participants and these cases concerned mostly 
property offences. 

Only 1 % ( = 2) of all private participants claimed their right to apply for 
further investigations in the intermediate proceedings, where the questioning 
of witnesses was proposed exclusively (see Table 2). PPRs used this right 
more often and applied for investigation of the site of the crime (3), 
appointment of experts (2) and questioning of witnesses and search (1 ). The 
applications by the PP and PPR named here, were allowed. 

The PP has the right according to § 367 Sec. 2 StPO, to apply to the 
investigating judge, before the main proceedings, for the recovery of an item 
belonging to him, which has been confiscated by the court. Ten cases in 
total arose concerning seizure of items belonging to the injured parties. 
There was not a single case where the PP made a proposal to have the item 
belonging to him delivered or surrendered to him, although the item seized 
by the court was in possession of court yet. 



The Position of Injured Parties 641 

2.1 .2 Safeguarding Rights of Protection 
The considerable number of legal rights attached to the protection of the 

injured party in the preliminary proceedings constitute various opportunities 
to repudiate a statement either in part or entirely. 

2.1.2.1 The Right of Relatives to Refuse to give Evidence 
According to § 152 StPO, relatives of the accused have the privilege of 

refusing to give evidence entirely, so that they are not forced because of an 
obligation to be truthful to testify against the ( close connected) accused. The 
law provides a duty for the criminal procedural organs, to advise the family 
members about this right, and the failure by the legal authorities to caution 
accordingly, is threatened with absolute nullity of the evidence. However it 
is not the case in so far as the safety authority organs are concerned (§ 152 
Sec. 3 in connection with § 281 Sec. 1 No. 2 StPO). 

Table 3: Observation of Right to Refuse Evidence before the 
Safety Authorities 
- According to Court Districts -

Vienna Linz nnsbrud Graz Total 
abs. abs. abs. abs. abs. 
% % % % % 

Advised by safety 3 10 3 2 18 
authorities 30.0 52.6 21.4 18.2 33.3 
Refusal of - - - 1 1 
statements 9.1 1.9 
Expressedly given 1 3 3 2 9 
up 10.0 15.8 21.4 18.2 16.7 
N= 10 19 14 11 54 

There were 65 injured parties in our investigation, who were related to 
the accused (according to§ 72 StGB).3 Of the 54 injured parties interrogated 
by the safety authorities, the file showed in one third of the cases that the 
injured party had been advised (see Table 3); it was shown here that people 
most of all within the age group 20-30 years (83.3%) were not so advised 

3 StGB (Strafgesetzbuch); (Austrian) Penal Code. 
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and that the failure affected injured males most of all (90% not cautioned, 
females 61.4%). An evaluation with regard to the occupation and nationality 
did not show significant differences. 

The behavior patterns of the safety authorities with regard to this caution 
differed significantly, in particular OLG districts. Whilst Vienna for instance 
is somewhat average (30% instructions), in Innsbruck (21.4%) and Graz 
(18.2%) such cautions were clearly little used. A (relatively speaking) 
positive exception with regard to the observance of the legal rules concern-
ing this caution is constituted by Linz, where just over 52.6% of injured 
parties 1ere advised of their right to refuse to give evidence. 

Table 4: Observation of Right to Refuse to give Evidence by the 
Investigating Judge 
- According to Court Districts -

Vienna Linz nnsbrucl. Graz Total 
abs. abs. abs. abs. abs. 
% % % % % 

Advised by safety - - 5 5 10 
authorities 83.3 83.3 83.3 
Refusal of - - 1 1 2 
statements 16.7 16.7 16.7 
Expressly given up - - 4 2 8 

66.7 33.3 66.7 
N= - - 6 6 12 

The investigating judges caution on the other hand in 83.3% of the cases 
(in 16.7% a ground for nullity because of the failure of caution would have 
been given in any case; see Table 4). We can distinguish here according to 
groups of offences. Accordingly, the right to refuse to give evidence was 
given by relatives of the injured party in relation to deliberate violent 
offences and those involving a sexual offence most of all. 

The actual observation of this right proved to be a real exception. Only 
a single witness ( = 1.9%) repudiated a statement before the safety authorites, 
before the investigating judge just over two (= 8.3% of such cases) and in 
the latter case, it concerned a victim of a premeditated offence of violence. 

If an injured party does wish to testify inspite of his right to refuse, his 
express wish has to be noted in protocol (§ 152 Sec. 3 StPO). 
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Concerning the safety authorities (see Table 3) the practice of only rarely 
noting such express wishes in protocol, took place (in a maximum of 25% 
of cases for example Vienna 10%, Innsbruck 23%) in all districts. 

Investigation judges who are threatened with the penalty of nullity due to 
this failure, protocolled such an express wish or renounciation of the right 
to refuse only in 48.3% of cases, despite this threat. This meant that in more 
than 40% of these cases, grounds for nullity could have been given. The 
practice in Graz was particularly noticeable where in three of four cases 
(=75%) a note in protocol was omitted (see Table 4). 

2.1.2.2 The Right to Refuse to give Evidence according to§ 153 Sec. 1 
StPO 

A witness has the right according to § 153 Sec. 1 StPO to refuse to give 
evidence as a witness or reply to individual questions, if by answering such 
questions he is in danger of disgrace, criminal legal prosecution or it may 
be directly and significantly detrimental to his property interests. 

Only two ( = 0.5%) of a total of 433 injured parties asked as witnesses, 
took advantage of this right. In one case "disgrace", which normally was 
given as a ground, and in the other case there was no obvious ground given. 
Both named injured parties did not give evidence. 

2.1.2.3 The Right to refuse to give Evidence according to § 153 Sec. 2 
StPO 

"An injured party as a result of a punishable offence against their 
morality, can refuse to answer questions relating to circumstances from their 
intimate personal life and likewise details of the punishable offence whose 
description they regard as unacceptable" (§ 153 Sec. 2 StPO, from the legal 
point of view compare Schedlberger 1989): 

Of the 15 injured parties considered here, two ( = 13.3%) made use of this 
right in the preliminary proceedings. In one of the two cases, the investigat-
ing magistrate insisted inspite of this to a reply to the question in that this 
"appears important because of the particular significance of the statement". 

2.2 Main Proceedings 

Active, i.e. rights to participate, and passive, i.e. priviledges should also 
be distinguished in the trial process. 
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2.2.1 Safeguarding of Active Rights 

The rights to make a motion are very similar to those described in the 
preliminary proceedings, and are amongst other things, supplemented by 
means of the application for a decision concerning civil law claims and 
likewise rights of appeal (§ 47 Sec. 1 StPO). 

2.2.1.1 Joining as Private Participant 

According to § 47a StPO introduced by the Criminal Law Amendment 
Act of 1987 for the reinforcement of existing obligation to caution and the 
duty in respect of care and supervision, all authorities active in the criminal 
procedure, are duty-bound to advise the injured parties about their rights in 
the criminal procedure "in so far as this appears to be necessary". Advice 
about the possibility of PP belongs first and foremost to this area, and the 
associated rights and opportunities attached to this, and also the fundamental 
question as to whether the injured party wishes to prosecute his private legal 
claims in the criminal procedure, as a joint party and/or actively take part 
in the procedure. 

The observations made during the main trial procedure showed that - ig-
noring the cases of PP during the preliminary proceedings - for instance half 
of the injured parties were asked by the presiding judge at the beginning of 
their questioning of witnesses, but were in no event offered a caution about 
the associated rights and opportunities, and as to whether he/she wished to 
adjoin the procedure as PP (see Table 5). The question was put to 5% of 
victims at the beginning of the taking of evidence, and a quarter (23.5% ), 
admittedly exclusively in cases of deliberate violent offences, were not 
asked at all. 

On considering the individual court districts (see Table 6) we can see that 
the cautions and questions concerning PP were more frequently omitted in 
Vienna (26.2%), and Graz (19.6%) than in Innsbruck (12%) or Linz (8.3%). 

In fact, 54% of the injured parties present in the trial, were private 
participants ( only 11 injured parties who had joined the criminal procedure 
as PP, remained absent). 

According to the offences set out, the rate of joinings as PP in these 
offences which resulted in damage to property (normally damages are easily 
estimated) was relatively high (70-75% ), whilst the injured parties of a 
deliberate violent crime (34.8%) and victims of sexual offences practically 
never (7.1 % = 1 case) appeared as private participants. In cases of victims 
of sexual offences, statistical assessments regarding their behavior as PP, 
must remain omitted in the following text, because of the small numbers. 
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The easier prosecution of property offences in the form of PP shows the 
assessment of the question as to whether the PP had calculated their claims 
exactly. On average 72.6% had stated their claims in such a way as could 
be precisely calculated. The proportion of property offences - as was to be 
expected - was particularly high (94.7%). The proportion of negligent 
physical injuries appears in contrast to be relatively low (49.3%) and this 
could be attributed to the damages arising from physical injury, compensa-
tion for pain and suffering a.s.o, which are difficult to estimate. 

Table 5: Joining as Private Participant 
- According to Category of Offence -

I 
abs. 
% 

Only in preliminary 20 
proceedings 12.2 
Of which: repetition 9 
in trial 5.5 
Only in trial 37 

22.6 
Others -

No joining as 107 
private participant 65.2 
N= 164 
Question about 81 
joining as PP 49.4 

I: assaults 
II: negligent physical injuries 
III: property offences 

II III IV V VI 
abs. abs. abs. abs. abs. 
% % % % % 
46 40 17 1 -

47.7 54.1 32.1 7.1 
8 10 7 1 -

8.2 13.5 13.2 7.1 
21 17 19 - -

21.6 23.0 35.9 
4 - 1 - -

4.1 1.9 
26 17 16 13 11 

26.8 23.0 30.2 92.9 100 
97 74 53 14 11 
54 46 37 2 1 

55.7 62.2 69.8 14.3 9.1 

IV: property offences with violence 
V: sexual offences 
VI: private prosecution offences 

Total 
abs. 
% 
124 

30.0 
35 

8.5 
94 

22.8 
5 

1.2 
190 

46.0 
413 
221 

53.5 

Vienna is below average with 62.7% of quantifiable claims; this could be 
attributed to the high number of traffic accidents and also the low proportion 
of decisions concerning the civil legal claims themselves. 

It is also interesting to note as an additional matter, as to how and to what 
extent the PP had joined in. 
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More than half of the injured parties had quantified the damages them-
selves. This could be seen particularly in relation to cases of mere property 
offences (86%), offences to property where violence was involved (up to 
65%) and also offences involving deliberate violence (43.9%). A PP for 
these reasons merely arose in cases of negligent physical injuries (in 67.6%) 
and also deliberate violent offences (in 56.1 % ) most of all. A PP at the level 
of damages already established by experts was the exception (2.2% ). Here, 
it was shown that PPs represented by PPRs stated the damages either 
according their own ideas or merely as a matter of claiming their damage, 
whilst injured parties which were not represented, cited exclusively the total 
sum of the damages as estimated by themselves. 

Table 6: Joining as Private Participant 
- According to Court Districts -

Vienna Linz rnnsbrucl, Graz Total 
abs. abs. abs. abs. abs. 
% % % % % 

Only in 29 39 32 24 124 
preliminary 28.1 36.1 32.0 23.5 30.0 
proceedings 
Of which: 11 6 15 3 35 
repetition in trial 10.7 5.5 15.0 2.9 8.5 
Only in trial 20 20 20 34 94 

19.4 18.5 20.0 33.3 22.8 
Others 2 1 1 1 5 

1.9 0.9 1.0 1.0 1.2 
No joining as 52 48 47 43 190 
private participant 50.5 44.4 47.0 42.2 46.0 
N= 103 108 100 102 413 
Question about 47 60 56 58 221 
joining as PP 45.6 55.6 56.0 56.9 53.5 

The PPs who were not represented by agents, prosecuted their claims 
twice as frequently as those represented (37.5 : 62.5%). 

The PP has the right to declare his private legal claims to a more detailed 
extent in the proceedings, and to justify to these claims (§ 365 Sec. 2 StPO). 

Victims of property offences without violence (78.9%) and also those 
cases where violence was involved made use of this opportunity. This 
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occured to a lesser extent in cases where deliberate physical violence was 
involved (38.6%) and in cases of negligent physical injuries (19.7% ). It was 
noticeable that there was made less use of this possibility in Vienna (37.9%) 
and also in Graz (44.1 %) and for instance in Linz (53.3%). Victims who 
were not represented by PPRs brought claims themselves twice as frequently 
as those who were represented. 

The question examined over and above this, as to whether an injured party 
was offered the opportunity to set out his claims at all, can be confirmed in 
two third of cases in which the injured party made no use of his right to do 
so. The victims of negligent traffic offences found less opportunities. 

We can assume that those victims who had submitted their claims in more 
detail, also had the opportunity to do so, and so it can be shown that the 
presiding judge gave the PPs the opportunity to comment upon their claims 
in a total of 82.5% of proceedings. 
This is usually the case (classified according to offences) in so far as 
property offences are concerned with and without violence, and in up to 
80% of offences with deliberate violence, whilst in cases of negligent 
physical injury, only two thirds of the injured parties received the opportu-
nity to do so. 
Differences can be noted when considering the different types of court seats. 
In Innsbruck (92.5%) almost all PPs obtained the opportunity to comment 
on their claims and in Vienna just over 84.3%, in Linz and Graz around 
78%. 

In Innsbruck (84.6%) and Vienna (75%) where almost all injured parties 
had the possibility to submit their claims, just under 50% of them made no 
use of this. There was more opportunity given to male PPs to submit their 
claims (76 : 65%) but females took advantage of this right more frequently -
particularly with regard to the opportunities provided. 

The concept, the grounds for the differing figures of joinings as PP in 
cases of individual forms of offences could - according to the form of a self 
fulfilling prophecy - lay in the decision practice of the courts relating to 
claims by private participants in various forms of offences, cannot be 
confirmed by the data produced by us (see Table 7). 
The single case of private participation in an offence against morality, was 
admittedly referred to civil law channels for a decision. This, however, is 
not significant because of the small statistical figures. The PP claims in cases 
of assaults, were recognized in the majority as a whole or rather partly 
recognized (with a modification in respect of the level of damages). The 
highest number of groups of offences could have been found here, arising 
from transferrals to the civil legal channels (33.3%). 
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Table 7: Decision about PP Claim 
- According to Category of Offence -

I II III IV V 
abs. abs. abs. abs. abs. 
% % % % % 

Accepted entirely 21 14 35 16 -
36.8 19.7 61.4 43.2 

Accepted according to 9 21 - 2 -
grounds 15.8 29.6 5.4 
Partly accepted 4 7 5 6 -

7.0 9.9 8.8 16.2 
Transfer to civil law 19 20 12 7 1 
procedure 33.3 28.2 21.0 18.9 100.0 
Given up by PP in 4 5 2 2 -
procedure 7.0 7.0 3.5 5.4 
Not mentioned in judgement - 4 3 4 -

5.7 5.3 10.8 
N= 57 71 57 37 1 

I: assaults 
II: negligent physical injuries 
III: property offences 

IV: property offences with violence 
V: sexual offences 
VI: private prosecution offences 

Table 8: Decision about PP Claim 
- According to Court Districts -

Vienna Linz Innsbruck Graz 
abs. abs. abs. abs. 
% % % % 

Accepted entirely 10 30 15 31 
19.6 50.0 28.3 52.5 

Accepted according to - 8 7 17 
grounds 15.3 13.2 28.8 
Partly accepted 6 3 11 2 

11.8 5.0 20.8 3.4 
Transfer to civil law 25 12 14 8 
procedure 49.0 20.0 26.4 13.6 
Given up by PP in 6 2 4 1 
procedure 11.8 3.3 7.5 1.7 
Not mentioned in judgement 4 5 2 -

7.8 8.4 3.8 
N= 51 60 53 59 

Total 
abs. 
% 

86 
38.6 

32 
14.3 

22 
9.9 
59 

26.4 
13 

5.8 
11 

5.0 
223 

Total 
abs. 
% 
86 

38.6 
32 

14.3 
22 

9.9 
59 

26.4 
13 

5.8 
11 

5.0 
223 
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The practice of not making a final decision, is clearly recognizable in 
cases of negligent physical injuries e.g. traffic accidents, in which the PP 
claim was either recognized according to this ground and with that amount, 
or was referred in its entirety to civil legal channels. Recognition of claims 
according to grounds and amounts, was more likely to be the exception 
(20%). 

PP claims in cases of property offences, were decided completely differ-
ently. Adjudications were the rule here (around 70%) and transferrals the 
exception. 

When the decision practice of individual court districts is examined (see 
Table 8) it shows that in Linz and in Graz in around 50% of cases, the PP 
claim was recognized entirely. However this occured in Innsbruck less 
frequently (28.3%) and in Vienna merely in a fifth of cases. In Vienna, the 
practice of a complete transferral to civil legal channels, appears to be the 
predominating practice. Complete or part recognition of claims made by 
victims who were represented by PPRs just as transferrals to civil legal 
channels took place as fundamental decisions. The damages of those PPs 
who were not represented by counsels were adjudicated ( 45%) or referred 
in their entirety to civil legal channels. 

The fact that this cannot be attributed to the difficulty of the decision 
concerning civil legal claims, is shown by the assessment of the question as 
to whether additional investigations into the extent of damages were carried 
out, in relation to the preparation of the civil legal decision (see§ 365 Sec. 2 
2. Sentence StPO). When such investigations took place this has usually 
been in cases of property offences (28.1 % ) and relation to property offences 
with violence (21.6%); in cases of deliberate physical injuries (7%) and 
negligent physical injuries (15%) in which compensation for pain and 
suffering was involved, such investigations were (for example in the form 
of additional opinions from experts) more an exception than the rule. The 
chair person or presiding judge in Vienna and Graz in particular, were 
inclined to carry out additional investigations in order to be able to make a 
decision regarding the civil law claim of the injured parties in the criminal 
procedure. 

It must be said however that in an average of 5% of cases, the decision 
regarding the civil legal claim of the injured party, was simply "forgotten", 
i.e. no decision was made in respect of the application made by the injured 
party (this affected most of all the property offences where violence was 
involved, and almost exclusively those PPRs who were not represented by 
PPRs). These figures can be classified according to the place of court. For 
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instance in Vienna and Linz there exists a rate of around 10% of unanswered 
PP claims. Such a case did not arise in Graz at all, and the rate in Innsbruck 
is average. 

2.2.1.2 Presence in the Trial(§ 427 Sec. 2 No. 3 StPO) 
70% of injured parties/PP take part on average in the trial procedure in 

Graz the figure was slightly more (74% ). Particularly high rates of atten-
dence were established in cases of deliberate and negligent physical injuries 
(80%); victims of property offences where violence was involved (63.9%) 
exhibited less interest in participation. The case was likewise in relation to 
property offences (51.4%). 

The numbers of victims who were not represented by counsel, were more 
frequently present in the main proceedings, although not significantly so in 
comparison to those who were represented (86 : 82% ). 

Up to the stage of being questioned themselves, injured parties/PPs are 
not allowed to be present except in exceptional cases (3-10%, an exception 
is illustrated in the case of a private prosecution - 90% ). However in 
comparison, this happend frequently in Linz (16%); in eight cases the 
injured parties were removed by the presiding judge from the courtroom. 
The right of the PP to be present at the trial and to be able to assert rights 
of interrogation, comment and other participation, is in conflict with the 
definition (§ 248 Sec. 1 StPO) that witnesses (and as such, the injured 
party/PP are as a rule also present) have to wait outside the courtroom until 
they are questioned in order to establish the truth. Whether or not the injured 
parties were represented by counsel, did not play any role according to our 
results. 

It is also of further interest to evaluate how often PPs were accompanied 
in the trial by their counsel. There appeared to be major differences accord-
ing to the type of offence concerned. In cases of negligent physical injuries, 
the victims of cases were supported in the trial by their counsel in 65%, and 
in cases of deliberate violent offences the victims were supported in just 
under 50% of cases. In cases of property offences with or without violence, 
however, the injured parties were accompanied by a counsel in approxi-
mately 20% of procedures. 

Classification according to the seat of court involved, brought out marked 
differences. Around a half of the PPs in Innsbruck and Vienna were 
supported by counsel, whereas in Linz and Graz, only a third of the PPs 
entered the proceedings with a representative. 
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Table 9: Fulfilling the Duty of Care and Supervision towards the PP, 
by the Presiding Judge 
- According to Category of Offence -

Question as to joining as PP 

N= 
Advice as to right of 
comment 
Advice regarding right to 
question 
Opportunity to question a 
witness 
Opportunity to question the 
accused 
Opportunity to introduce 
PP claims 
Opportunity for final speech 

Advice as to right of appeal 

N= 

I: assaults 
II: negligent physical injuries 
III: property offences 
Multiple responses possible. 

I II III IV V 
abs. abs. abs. abs. abs. 
% % % % % 
81 54 46 37 2 

49.4 55.7 62.2 69.8 14.3 
164 97 74 53 14 

9 4 2 - -
15.8 5.6 3.5 

4 3 1 - -
7.0 4.2 1.8 
13 2 2 1 -

22.8 2.8 3.5 2.7 
18 6 8 6 1 

31.5 8.4 14.0 16.2 100 
46 47 53 37 1 

80.7 66.2 92.9 100 100 
28 13 3 6 -

49.1 18.3 5.3 16.2 
7 1 1 2 -

12.3 1.4 1.8 5.4 
57 71 57 37 1 

IV: property offences with violence 
V: sexual offences 
VI: private prosecution offences 

Total 
abs. 
% 

220 
53.3 
402 

15 
6.7 

8 
3.6 
18 

8.1 
39 

17.5 
184 

82.5 
50 

22.4 
11 

4.9 
223 

2.2.1.3 Application to carry out an Inspection at the Scene of the 
Crime 

Of the total of 223 private participants who took part in the trial iteself, 
three ( = 1.3%) made an application to carry out a search at the scene of the 
crime. Two concerned traffic accidents and one a burglary with theft 
involved. Two of these applications were allowed and the other in the case 
of the traffic accident, was refused. The PPs were not represented by agents. 
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Of the total of 121 proceedings in which representatives of the PP were 
present, only one such application was made in a single case. 

2.2.1.4 Motions for the Admission of Evidence(§ 47 Sec. 2 No. 3 StPO) 

PPs made such applications only twice (= 0.9%, deliberate violence 
offences, property offences) and both applications were allowed. The PPs 
were not represented by agents in these proceedings. 

PP representatives were only somewhat insignificantly more active and 
made such applications to take evidence in seven procedures ( = 5.8% ). 

2.2.1.5 Comments upon Statements(§ 427 Sec. 2 No. 3 2. Sentence 
StPO) 

As a requirement for the observation of the right "to comment", it should 
first of all be checked as to what extent the presiding judges have carried 
out their duty in advising the PP about his right to participate, and only then 
can the actual observation of this right be examined. 

Of the total of 223 PPs present at the trial, 15 (= 6.7%) were advised as 
to their right to comment (see Table 9). These cases concerned most of all 
assaults (9; up to 15.8% ), negligent physical injuries ( 4; up to 4.1 % ) and 
property offences (2; up to 2.7%). 

Classifying such cases according to the courts involved, indicates (see 
Table 10) that the presiding judges followed their obligation to caution 
almost exclusively in Linz (in 12% of cases). In Graz, the judges cautioned 
only twice and in Vienna and in Innsbruck, none of the PPs were advised 
of their right to comment. 

A trend can be recognized in the behavior of the presiding judges. It 
accords with whether the PP was accompanied by a lawyer. All instructions 
were given to the non-represented PP, if a PP representative was present, 
therefore no instructions took place. 

In seven procedures ( = 3.1 % ) the PPs asserted every opportunity to 
express their views. In 44 cases(= 19.7%) they actually made a comment. 
In more than three quarters of the court proceedings, the PPs never asked 
for these to speak (see Table 11). 

If one observes the individual categories of offences, clear differences can 
be seen. Just under a half of victims of assaults at least sometimes corn-
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mented ( 45.6%) and likewise around a fifth of those injured by property 
offences with or without violence. Only in exceptional cases (7%) did the 
victims of negligent physical injuries make use of this right. 

Table 10: Fulfilling the Duty of Care and Supervision towards 
the PP, by the Presiding Judge 
- According to Court Districts -

Vienna Linz nnsbrucl; Graz Total 
abs. abs. abs. abs. abs. 
% % % % % 

Question as to 47 60 56 58 221 
joining as PP 45.6 55.6 56.0 56.9 53.5 
N= 103 108 100 102 413 
Advice as to right - 13 - 2 15 
of comment 21.7 3.4 6.7 
Advice regarding - 8 - - 8 
right to question 13.3 3.6 
Opportunity to 5 9 2 2 18 
question a witness 9.9 15.0 3.8 3.4 8.1 
Opportun. to 6 21 8 4 39 
question the 11.8 35.0 15.1 10.2 17.5 
accused 
Opportunity to 43 47 49 45 184 
introduce PP 84.3 78.3 92.5 76.3 82.5 
claims 
Opportunity for 7 34 6 3 50 
final speech 13.7 56.7 11.3 5.1 22.4 
Advice as to right 1 6 - 4 11 
of appeal 2.0 10.0 6.8 4.9 
N= 51 60 53 59 223 
Multiple responses possible. 

Whereas in Vienna, Linz and Innsbruck, this form of participation was 
used to an average extent (around 25%), the victims from Graz took 
advantage of their right to comment only up to 13.6% (see Table 12). The 
question as to whether the injured parties were represented by agents did 
not play a role in the observation of these rights. 
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The question as to whether or not the presiding judge influenced the 
possibility of the awareness of this right, was examined as a possible cause 
for the awareness with which this right to comment was usualized. 

It was shown that the presiding judges as a rule (70-80%) did act 
completely neutral. The presiding judges were more encouraging towards 
the victims of assaults (17.6%) and property offences involving violence 
(12.2%); comments in cases of property offences where violence was 
involved, and in cases of sexual offences (= 12.5%) were however partly 
prevented. 

The behavior of the presiding judges in individual court districts was 
clearly varied. Whilst the judges in the Linz behaved encouragingly 
(33.4%), the number of obstructions and hinderances (6,5 namely 15%) 
were particularly and comparatively high in Graz. 

2.2.1.6 Questions put to the Accused, Witnesses and Experts 
(§ 47 Sec. 2 No. 3 2. Sentence,§ 249 Sec. 1 StPO) 

The presiding judge is duty bound with regard to rights of questioning, 
just as they are in relation to making comments, to advise the PP and give 
him/her the opportunity to question witnesses, the accused and experts. 

Our research shows that the presiding judge observes this duty to caution 
less frequently in relation to the right to question than in relation to rights 
to comment (see Table 9). On average, 3.6% of PPs were advised. The 
victims of assaults were most frequently advised of their right to present 
questions (7%) whereas this practically never happend in cases of property 
offences with or without violence and likewise sexual offences. 

The statements in relation to the right to comment in respect of the 
individual court districts, also apply in relation to rights of questioning. 
Advice in respect of this right took place exclusively in Linz (in 13.3% of 
cases). However in Vienna, Innsbruck and Graz, the PP was not informed 
about his right to question. 
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Table 11: Observance of Active Rights by PP in Main Trial Proceedings 
- According to Category of Offence -

Statements 

Questions to witnesses 

Questions to accused 

Motions to gather evidence 

Refusal of motions 
Other motions 

PP claim carried out 

Concluding speech 

Right of appeal 
N= 

I: assaults 
II: negligent physical injuries 
III: property offences 
Multiple responses possible. 

I II III IV V 
abs. abs. abs. abs. abs. 
% % % % % 

26 5 11 8 1 
45.6 7.0 19.3 21.6 100 

4 2 1 2 -
7.0 2.8 1.8 5.4 

- 1 - 1 -
1.4 2.7 

1 - 1 - -
1.8 1.8 

- - - - -
- 2 1 1 -

2.8 1.8 2.7 
22 14 45 22 1 

38.6 19.7 78.9 59.5 100 
2 1 1 1 -

3.5 1.4 1.8 2.7 

- - - - -
57 71 57 37 1 
IV: property offences with violence 
V: sexual offences 
VI: private prosecution offences 

Total 
abs. 
% 
51 

22.8 
9 

4.0 
2 

0.8 
2 

0.8 

-
4 

1.8 
104 

46.6 
5 

2.2 

-
223 

The trend not to instruct the injured parties in this way, could therefore 
be seen, if they were accompanied by a lawyer in the trial process. 

It was also important to investigate as to whether the presiding judge gave 
the PP the opportunity to question witnesses, experts and those accused, in 
order to research the area of observance of the right to question (see Table 
9). 

It was shown that the PP was given more opportunity to question those 
accused ( on average in 10% of cases, deliberate violent offences 17 .5%, 
negligent physical injuries 2.8%) in comparison with questioning of wit-
nesses ( on average 4%, deliberate violent offences 10.5% and in relation to 
other groups of offences, practically no opportunity was given). 
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The exception here was Linz, where the PP was allowed to put questions 
to the accused parties in 35%, to the witnesses in 15% of cases, whereas 
this was allowed, in relation to other courts, in a maximum of 5-10% of 
cases (see Table 10). 

Those victims who were not represented by agents were given the 
opportunity to question witnesses (14 : 7%) and accused parties more 
frequently (8 : 4%) in comparison to those appearing accompanied by 
representatives. 

According to the objective assessment of the observer, - apart from 
80-90% of magistrates who behaved completely neutral - the opportunity to 
question was more likely to be demanded in cases of deliberate violence 
offences (in 10.8% of cases) and offences where private charges were raised. 
In contrast questions in cases of sexual offences, and property offences 
where violence was involved (10% of cases) were even prevented. 

Whereas in Linz in 13.8%, and in Innsbruck the impression existed in 
10% of proceedings that the judge encouraged the questions of the PP, this 
was not the case in Vienna and Graz. In Vienna, PPs were not encouraged 
to put questions (13.8%) and in Graz questions were even prevented in 
11.8% of cases. In one concrete case, the presiding judge prohibited all 
questions from the PP. 

The presence of an agent mostly resulted in greater neutrality on the part 
of the presiding judge. Unrepresented PPs were either encouraged or 
hindered to a great extent. 

Male victims were more frequently allowed the possibility of questioning 
than their female counterparts (15: 5%). 

The right to question was in fact practically never used (see Table 11). 
This is particularly so in the case of questioning the accused party, although 
the PP was more frequently given the chance to question in such a case 
(questions by the PP occurred only in one case of negligent physical injury 
and property offences where violence was involved = 0.9% ). In contrast, the 
injured parties asserted their right to question witnesses in cases of deliberate 
violent offences and property offences involving violence, at least (most of 
all in Linz) sometimes (5-7%). 

The right to question was made use of almost exclusively by PPs who 
were not represented by counsel. Victims who were with their agents, did 
not as a rule raise questions. No distinction can be established between male 
and female PPs in so far as the use of the right to question is concerned, 
inspite of the more frequent opportunity to do so being given to men, in 
relation to women (women questioned however more frequently than men). 
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The PP representatives only made little use of their right to question 
witnesses ( on average 38.5% at least "seldom put questions to the wit-
nesses") and experts (16.7%). More frequently, however, they put questions 
to the accused parties (57.3%). It is noticeable that the right to question was 
more frequently made use of in relation to property offences (85%) than in 
relation to the other forms of offences (merely up to 30-40%). 

According to the court districts (see Table 12) the right to question is 
made use of for around 40% (Vienna, Linz) it is used more frequent in 
Innsbruck (55.6%) and in contrast the figure for Graz (17.9%) is extremely 
low. 

Apart from the predominant number of judges who behave completely 
neutrally (around 80-90%) according to the subjective impression of the 
observer of the trial, the presiding magistrates encouraged the advocates 
(most of all in cases of negligent physical injuries, i.e. traffic accidents). 
Prevention of the use of this right was not established and a question by the 
PP representative was prohibited by the presiding judge in merely one case 
in Graz. 

Table 12: Observance of Active Rights by PP in Main Trial 
Proceedings 
• According to Court Districts • 

Vienna Linz nnsbruck Graz Total 
abs. abs. abs. abs. abs. 
% % % % % 

Statements 12 17 14 8 51 
23.6 28.3 26.4 13.6 22.8 

Questions to witnesses 2 5 2 - 9 
4.0 8.4 3.8 4.0 

Questions to accused - 1 - 1 2 
1.7 1.7 0.8 

Motions to take evidence - 1 - 1 2 
1.7 1.7 0.8 

Refusal of motions - - - - -
Other motions - 2 1 1 4 

3.3 1.9 1.7 1.8 
PP claim carried out 19 32 27 26 104 

37.3 53.3 50.9 44.1 46.6 
Concluding speech 2 1 1 1 5 

3.9 1.7 1.9 1.7 2.2 
Right of appeal - - - - -
N= 51 60 53 59 223 

Multiple responses possible. 
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2.2.1. 7 Rejection of Court Officials 

In a total of 624 of the proceedings evaluated, three rejections were made. 
Two of these were instigated by the PP representative and one brought by 
the accused. The injured party was never active in this way. Both applica-
tions by the PP representatives were directed against the associate judge and 
were dismissed. 

2.2.1.8 Keeping the Final Speech(§ 47 Sec. 2 No. 3 3. Sentence StPO) 

The extent to which the PP was given the opportunity by the presiding 
magistrate to make a closing speech to which he or she is entitled, must be 
examined. 

On average, 22.4% of PPs obtained the opportunity to make a closing 
speech (see Table 9). Distinct differences in respect of the individual forms 
of offences are recognizable. Almost a half of the victims of assaults had 
this opportunity, whereas those injured parties in cases of negligent physical 
injuries and similarly of property offences where violence was involved, 
only had the opportunity of not making a final speech in up to 16% of cases. 
Victims of simple property offences and offences against morality were not 
given the opportunity to make a final speech in those cases which were 
examined by us. 

There was on the other hand a noticeable difference in the practice of the 
courts themselves (see Table 10). Whilst in Linz, more than a half of the 
victims (56.7%) were given the opportunity to make a final speech, this was 
given only in 13% of the cases in Vienna and Innsbruck, in Graz merely in 
5% of cases. 

The behavior of the presiding judge is clearly noticeable dependent upon 
whether the PP was legally represented in the trial. 43.1 % of those victims 
who were not represented by an agent, were given the opportunity to make 
a closing speech, whereas only 5.8% of those injured parties who were 
accompanied by a PP representative, had this opportunity. 

PP representatives in cases of negligent physical injuries were given the 
opportunity to make a final speech particularly frequently, (82.6%) and 
similarly in two thirds of cases relating to deliberate violent offences and 
property offences. The presiding judges gave little opportunity to the counsel 
representing the victims in cases of property offences where violence was 
involved (28.6% ). Only another seven cases were recorded however in 
respect of the latter. The PP representatives in Vienna, Linz and Innsbruck 
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were given the opportunity to make a final speech in all court proceedings, 
and in Graz in contrast, this was the case in only 43% of cases (see Table 
10). 

In actual fact, the final speech was only made by 2.2% of injured parties 
(= 5 cases) which is distributed evenly across the groups of offences and 
court districts (see Tables 11, 12). Male victims spoke out more frequently 
than females. These cases exlusively concerned injured parties who were 
not represented by counsel. 

The PP representatives took advantage of their opportunity to make a final 
speech in more than 60% of proceedings. This applied particularly in cases 
of traffic, property and assaults. In just under a half of the closing speeches, 
the applications were made with regard to liability. The distinctions arising 
between the individual courts themselves are very noticeable. For instance, 
in Linz and Innsbruck around 90% of PPRs made a closing speech, only 
one third of PPRs in Vienna and Graz. 

Apart from the application concerning the decision of a civil legal claim, 
applications in relation to a concluding speech, were made by PPs merely 
three times in total(= 1.3%). Two of these were directed at the liability of 
the offender and one related to the measure of punishment. All three 
applications were made by PPs not represented by agents. 

2.2.1.9 Appeal against Judgement(§ 366 StPO) 

It is a condition of the law to be observed, that the victim has to be advised 
on his right of appeal against civil legal claims in the judgement (§ 366 
StPO); the adherence to this obligation to advise by the presiding judge, 
shall be checked as a precondition. 

Detailed instruction regarding the possible rights of appeal took place 
exclusively in cases of deliberate violent offences and also merely in four 
cases (= 1.8%). In a further seven cases (= 3.1 %) the PPs were formally 
advised. The rest of the injured parties (95.1 %) were not advised of their 
right to appeal at all (see Table 9). According to the courts districts 
classified, a total of 10% in Linz and 6.8% in Graz of the PPs were formerly 
advised, in Vienna and in Innsbruck no such advice regarding rights of 
appeal were given (see Table 10). No distinction could be established 
between male and female and likewise legally represented and non repre-
sented victims. 

As to be expected, there was not a single case of appeal brought by a PP 
or rather PP representative, against either the civil law decision of the district 
courts, or against the transferral to civil legal channels (6 366 Se,r ~tPn, 
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2.2.1.10 Further Motions 

Only one of the total number of 223 PPs applied for the transfer of the 
(tape recorder) records of the trial (§ 271 Sec. 6 StPO). He was not repre-
sented by an agent. 

The representatives of the private participants did not make any such 
application. 

Only a single PP (the same one) applied to receive a copy of the 
judgement according to § 270 StPO. He was - as already established - not 
represented by an agent. 

PP representatives made such an application on eleven occasions ( exclu-
sively in cases of assaults and negligent physical injuries). 

According to § 373a StPO, the PP has the right to demand advance 
payment of the compensation from the government, which has been unap-
pealable awarded to him as a result of a death, physical injury, health or 
property damage. 

There was not a single application in the 624 proceedings examined by 
us for such advance payment of compensation sums. This can be attributed 
to the restrictive and particularly complicated formulation of the conditions 
of such a claim ( see Krainz 1990), and also to the lack of publicity in respect 
of this provision. 

The PP has the right according to§ 20a StGB in cases of confiscation of 
profits, to demand compensation from the sums of money collected by the 
government. 

This compensation provision is, as a result, not used because according 
to§ 20a StGB, taxation of profit is only possible if the profit reaches a sum 
of one million shillings. There was no case of such taxation in the 624 
criminal proceedings researched by us. Observance of this right of applica-
tion on the part of the PP, was therefore not possible. 

The same right applies to the PP, to demand his compensation from a 
custody security deposit which is declared to be forfeited (§ 191 Sec. 3 
StPO). 

Of those proceedings investigated by us, there was not a single case of 
such forfeiture of deposited money. Therefore such an application was not 
possible by the PP. 
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2.2.2 Safeguarding Rights of Protection 

The protection of one's private spheres by means of a motion to exclude 
the public and likewise the participation in reliable persons in the main 
proceedings can most of all be referred to as rights of protection in the trial, 
alongside the privileges to refuse to give evidence. 

2.2.2.1 Motion to Exclude the Public of the Trial 
The exclusion of the public occurred in total 14 times in the 624 

proceedings assessed. These cases concerned exclusively offences against 
morality. In only one case the exclusion was attributed to the application of 
the injured party and in this case, the discussion of circumstances within the 
confidential sphere of the injured party, were presented as the grounds 
(§ 229 Sec. 2 StPO). 

2.2.2.2 Participation of Reliable Persons 

In cases of exclusion of publicity, the injured party has a right to demand 
the presence of up to three people within his trust (§ 230 Sec. 2 StPO). 

In order for this right to be asserted, the question must be examined as 
to whether the injured party has been advised of this right itself. 

In the 14 proceedings in which publicity of the trial was excluded, only 
once was an injured party advised about this right(= 7.1 %). 

Not a single injured party demanded the presence of such reliable persons. 

2.2.2.3 Exercise of the Right to refuse Evidence 

As already mentioned in relation to the preliminary proceedings, the right 
of relatives of the accused to refuse to give evidence, presents an important 
opportunity to endanger the private spheres of the injured party and/or also 
the relationship to the accused by means of avoiding a testimony made under 
the obligation to tell the truth (mostly incriminating testimonies). 

There were a total of 56 injured persons who were relatives of the 
accused, in the sense of § 152 StPO, § 72 StGB. According to offence 
categories, relatives in cases of deliberate violent offences ( 44 cases) and 
offences against morality (6 cases) appeared as victims of the accused 
parties most of all. 

In order to assess this right of refusal, adherence to the obligation by the 
presiding judge to advise, must be examined (see Table 13). This showed 
that the judges observed their legal duty in 86.8% of cases. In 14% however, 
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grounds of nullity could have been submitted because of the omission of 
such instruction. Set out according to the court districts, a high instance of 
cautioning could be established in Linz (100%) and Graz (92.9%), whereas 
omissions happened more frequently in Innsbruck (83.3%) and most of all 
in Vienna (75%). 

In so far as the observance of the right to refuse to give evidence is 
concerned, a significant dependance in respect of the fact of the advice could 
be seen. Whereas the victims of the accused in Linz and Graz (where 
cautioning regularly took place) refused to give evidence in 64% and 57% 
of cases, this occurred in Vienna and Innsbruck, where instances of advising 
the parties took place to a lesser extent - merely in 25% and 41 % of cases. 

Table 13: Observance of the Relatives' Rights to Refuse Evidence ac-
cording to § 152 StPO in the Trial 
- According to Court Districts -

Vienna Linz nnsbrucl; Graz Total 
abs. abs. abs. abs. abs. 
% % % % % 

Injured party 12 14 10 13 49 
advised by presiding judge 75.0 100 83.3 92.9 86.8 
Injured party refused 4 9 5 8 26 
to give evidence 25.0 64.3 41.7 57.1 46.4 
Injured party expressly 8 3 4 4 19 
gave up refusal 50.0 21.4 33.3 28.6 33.9 
Party made no use of 4 2 3 2 11 
expression 25.0 14.3 25.0 14.3 19.6 
N= 16 14 12 14 56 

Multiple responses possible. 

From the legal point of view, the second possible response of the injured 
party can be considered in the clearly expressed renounciation of his right 
to refuse. This occurred in 20-30% of cases and therefore confirms the above 
impression that the possibility of an injured party making a decision as to 
what alternative to take, is improved by the instruction of his right to refuse 
evidence, i.e. his legal position is prejudiced by the omission. Whereas in 
Linz and Graz just under 90% of victims showed themselves to be decisive 
in this respect, only 50% by comparison, in Vienna did so. 
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Male victims appeared considerably less often as witnesses related to the 
accused, than females in comparison, and these victims - relatively speak-
ing - made use of their right to refuse evidence less often. Those injured 
parties represented by agents refused however much less often than those 
who were represented (12 : 51 % ). This could on the one hand be attributed 
to the higher level of instruction given to unrepresented injured parties 
(96 : 75% ). On the other hand the answer may lie in a defence strategy that 
in cases of victims who are represented by agents, the rate of expressed 
renounciaton of this right of refusal is higher. 

Table 14: Observance of Rights of Protection of those injured during the 
Trial 
- According to Category of Offence -

Application for exclusion 
of publicity in trial 
Participation of reliable 
persons 
Refusal to give evidence 
(§ 153 Sec. 1 StPO) 
Refusal to give evidence 
(§ 153 Sec. 2 StPO) 
N= 

I: assaults 
rI: negligent physical injuries 
III: property offences 
Multiple responses possible. 

I II III IV V 
abs. abs. abs. abs. abs. 
% % % % % 

- - - - 1 
7.1 

- - - - -

18 6 6 2 -
11.0 6.2 8.2 3.8 

- - - - 1 
7.1 

164 97 74 53 14 

IV: property offences with violence 
V: sexual offences 
VI: private prosecution offences 

Total 
abs. 
% 

1 
0.2 

-

32 
8.0 

1 
0.2 
402 

2.2.2.4 Refusal to give Evidence according to § 53 Sec. I StPO 

The injured party has the right in the trial proceedings (likewise in the 
preliminary proceedings) to refuse to give evidence, namely to refuse to 
answer questions, if such a statement could result in his criminal prosecu-
tion, disgrace or significantly prejudice his property rights. 
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The judge in these cases is admittedly duty bound to make such an 
instruction as soon as he recognizes criteria for the right to refuse to give 
evidence, and the omission itself is however not citable as a ground for 
nullity. 

Of the 413 proceedings in which the injured parties took part in the trial, 
this right of refusal to give evidence was taken up 33 times(= 8%), (see 
Table 15). As a justification for this - admittedly in all groups of offences -
the danger of criminal prosecution was given first and foremost (76%) and 
disgrace, lack of money and prejudice to property rights were only cited 
once (= 3%). In six cases (18.2%) no ground was given for the refusal to 
give evidence. No distinctions could be established between male and 
female injured parties and likewise parties represented or unrepresented. 

Table 15: Observance of legal Rights of Protection of the injured Party 
during the Trial 
- According to Court Districts -

Vienna Linz [nnsbruc Graz Total 
abs. abs. k abs. abs. 
% % abs. % % 

% 
Application for exclusion - - 1 - 1 
of publicity in trial 1.4 0.2 
Participation of reliable - - - - -
persons 
Refusal to give evidence 4 5 2 22 32 
(§ 153 Sec. 1 StPO) 3.9 5.2 2.0 2.0 7.7 
Refusal to give evidence - - - 1 1 
(§ 153 Sec. 2 StPO) 1.9 0.2 
N= 103 108 100 102 413 

Multiple responses possible. 

In one case in which no ground had been given for the refusal, the injured 
party was inspite of this forced to give evidence. 
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2.2.2.5 Right of a Witness to Refuse to give Evidence according to 
§ 153 Sec. 2 StPO 

665 

A new opportunity for the privilege of refusing to give evidence was 
created by the Criminal Law Amendment Act of 1987, for those who have 
been sexually assaulted. The victims can according to this provision, refuse 
to answer questions regarding circumstances highly personal to them and 
likewise also details of the offence itself, a description of which they regard 
as undiscussable. The victims in such a case, should only be brought to 
answer, if their testimony is of utmost importance because of the particular 
significance of the statement. The judge is also duty bound to instruct the 
victim accordingly- in any case without the penalty of nullity. The presiding 
judges in Vienna and Innsbruck adhered to this duty in a third of cases and 
in Graz not at all (no case in Linz). In actual fact, a statement was refused 
in only one case (= 14%) in which questions regarding highly personal 
matters were involved. The victim was not forced to make a statement (see 
Table 15). 

3. Summary 

The first assessments of the data set out regarding observance of active 
rights by the PP, and the effectiveness of rights of protection, already point 
to a number of obvious results. 

In relation to active rights in the preliminary proceedings, it can be 
established that the injured parties contributed to around 60% to the intro-
duction of the proceedings by means of their reports and up to the interme-
diate proceedings, only 39% of victims adjoined the proceedings as PPS. 

The observance of active rights in relation to the PPs, was accordingly 
low at this stage in the court procedure. Personal evidence was most 
frequently supplied (13%); motions were scarce (5%) and participation in 
the questioning never happened. 

More than a half of the injured parties in the trial proceedings were at the 
same also PPs. Victims of offences, where the damage was easily calcuable, 
i.e. clear cases of property offences, emerged twice as frequently as PPs, in 
comparison with victims with physical injuries and non-material damages. 

Clear distinctions can be recognized with regard to the observance of 
active rights, between rights relating to the enforcement of civil legal claims, 
and other rights of partictipation. 
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The presiding judges as a rule gave the the PPs, opportunity to carry out 
their civil legal claims. This was most frequently asserted by victims of 
property offences (75% ), less often by those of property offences where 
violence was involved (60%) or deliberate violent offences (38%). The 
injured parties of property offences however hardly ever proceeded with 
their claims. 

The courts recognized private legal claims, when a damage was presented 
(for example mere property offences). Additional investigaton into the level 
of the damage then took place as well, if this meant that no special expense 
would be incurred (property offences with and without violence). When the 
damages were however not merely to property but also personal damages, 
as a rule, these were adjudicated if the level of the damages was already 
fixed. In other cases, the claim was either recognized as a fact or merely 
partly recognized, and transferred to civil legal channels (this was the 
prevailing practice in Vienna for instance). 

The civil legal decision was in 5% of cases simply "forgotten" inspite of 
the joining as PP. 

Another picture is presented in relation to rights of participation. 

Of those proceedings researched by us, the PPs hardly ever asserted these 
rights (max. 5%), (questioning, comments, motions, concluding speech). 
There were two grounds (alongside others) noticeable in the proceeding: on 
the one hand, the presiding judge rarely adhered to the duty to instruct the 
PP with regard to his or her rights and opportunities according to law (max. 
7%, almost exclusively in Linz). On the other hand they gave the PPs hardly 
any opportunity to assert their rights of participation (in max. 10%, Linz 
was an exception with 35%). The PPs - according to the impressions both 
observers to proceedings - were partly prevented from active participation 
by the presiding judge (most of all in Vienna and Graz). The PPs received 
more opportunity to participate merely in relation to the closing speech 
(22%, Linz 57% ). 

One indication of a further reason, why the active rights are not used lies 
in the fact that the right to carry out such claims in cases of deliberate violent 
offences and negligent physical injuries, is rarely used although the oppor-
tunity in such cases is given quite regularly by the presiding judge. 

The instructions were given - although rarely - exclusively to PPs who 
were not accompanied by counsel in the main proceeding. In cases where 
the PP was represented by counsel, the presiding judge regarded their 
obligation to instruct "in so far as this appears to be necessary" no longer 
to babe been given according to§ 47a StPO. 



The Position of Injured Parties 667 

The various "rights of protection" (most of all the right to be advised and 
the right to refuse to give evidence) were only rarely asserted by the injured 
party in the preliminary proceedings and likewise in the trial (every 1-2 
cases). Instruction took place in 85% of cases in which there was a right to 
refuse to give evidence for the relatives of the accused and in 15% grounds 
of nullity which have been given because of this omission. 

The presiding judges followed the duty to advise parties in respect of the 
right to refuse to give evidence, which were not tied up with nullity 
penalties, in a third of cases. The safety authorities however hardly ever 
obeyed these obligations. The dependence of the use of these rights from 
the presiding instruction or advice given proves to be true in Linz and Graz 
where parties were advised of the right to refuse to give evidence in almost 
all of the cases and refusals were twice as frequent (64: 25%) in comparison 
with Vienna and Innsbruck, where only around 75% of related injured 
parties were so adivsed. 

In general, it can be established that the many forms of active rights and 
also passive rights of the injured party/PP - apart from assertion of civil 
legal claims - were, without exception, taken advantage of to a minor extent. 
We can conclude from the data that the omission to give proper instructions 
(which is legally prescribed) by the presiding judge, and likewise the rare 
opportunity given to assert (active) rights, may be as important reasons for 
this. 
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1. Introduction 

Poland is one of the countries in which victims of crime enjoy numerous 
rights, and in which the idea of protecting their interests has been fostered 
for many years (Marek 1989). It is also one of the countries where the 
international activity on behalf of crime victims provided an additional 
incentive to increase the national activity carried out in this field 
(Bienkowska 1989). In that connection, the victim situation in Poland is 
often evaluated as a favorable one, especially against the background of 
international comparisons (Joutsen 1987). 

On the other hand, closer analysis cannot produce such an optimistic 
picture. It concerns not only the law enforcement practice associated with 
victim problems. Actual legal norms are also at stake. In the second half of 
the eighties, their development could be characterized by a clear dualism: 
the undertakings targeted at improving the victim's fate, were accompanied 
by other ones, being introduced in the areas not associated with the victims' 
problem at a glance, but actually harmful to their interests. Hence, the 
danger clearly appeared of implementing the international victims standards 
merely formally, with none of the real, possible improvements. Moreover, 
such a danger relates not only to the past; it seems that it is still present. 
Some symptoms appeared also nowadays in connection with the works over 
the criminal law reform. 

We deal here with very important problems. The aims of improving the 
victim's position, and implementation of international standards are of 
particular interest at present in numerous countries. Preventing merely 
symbolic action in this field is a prerequisite of a successful progress. 

2. The Victim's Situation in Theory and in Practice 

2.1 Starting Point - Penal Legislation of 1969 

The penal legislation of 1969, which is still in force although substantially 
amended, paid considerable attention to victims of crime. 

As far as the substantive criminal law is concerned (Bienkowska 1986), 
it took account first of all of their interests in the norms associated with 
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criminal policy. The basic provision in this regard (Art. 50) states that the 
court imposing the penalty, should take into consideration the kind and 
extent of the damage caused by the offence, and the perpetrator's behavior 
after the commission of the offence. This provision has been consequently 
developed: 

1. The attitude of the perpetrator, especially when he has made efforts to 
redress the damage or its prevention, may serve as a premise for 
extraordinary mitigation of penalty (Art. 57); 

2. redressing the damage and apologizing to the injured person have been 
adopted as probationary duties associated with conditional discon-
tinuance of liberty (Art. 35), suspended penalty (Art. 75), and with 
parole (Art. 94); 

3. the possibility to adjudge a punitive financial award for the benefit of 
the injured person has been provided for in some cases; 

4. the supplementary penalty of deprivation of parental or guardianship 
rights has been associated with the protection of victims (Art. 41), as 
well as the court order for publication of the sentence for public infor-
mation (Art. 49). 

The procedural criminal law in its turn (Waltos 1986) has provided 
victims with quite extensive opportunities for active participation in the 
criminal proceedings. First of all, prosecuting some offences has been made 
dependent on their initiative through the introduction of a private accusation 
mode (Art. 49 et seq.). In some other instances, public prosecution depends 
on the complaint filed by the injured person (Art. 5). The victim has been 
granted the status of the party to preparatory proceedings, although some 
rights resulting from this have been restricted. On the other hand, the victim 
has been admitted to the trial as a party to the proceedings in case of acting 
as auxiliary prosecutor, pending however the approval by the court (Art. 45), 
or as a civil plaintiff who, within the framework of the civil law action in 
the criminal proceedings, claims damages resulting directly from this crime 
(Art. 52). 

2.2 The Trend of the Seventies and of the Early Eighties 
- Strengthening the Protection of Victim Interests 

The seventies were marked by increased activity on behalf of victims of 
crime in Poland. This resulted quite clearly from growing interest in this 
field throughout the world. There was as a result, an overall evaluation of 
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the system which existed for protecting the interests of victims of crime, as 
well as a proposal, the first of its kind, to set up a state compensation fund 
(Cieslak & Murzynowski 1974). 

A kind of substance of such a fund was also created. In 1974, the 
After-care Fund (the so-called "Post-penitentiary Assistance Fund") was 
established. Provision was also made for the injured parties and their 
families be granted financial support from the Fund. In the same year, the 
Alimony Fund was created in order to provide assistance for children and 
others suffering financial troubles owing to the failure to furnish alimony 
payments, i.e. from the perpetrators of the offence of non-compliance with 
their alimony obligations. 

In the seventies, the Supreme Court tried to effect the enforcement of the 
norms favorable to victims, as many as three times. In 1971, the Court 
recommended that the duty to redress damages should be treated as a rule 
in conditional discontinuance of the proceedings, and in 1979, it extended 
this recommendation (also embodying the duty to apologize to the injured 
person) of imposing the penalty of limitation of liberty. In 1976, the Court 
adopted an overall approach to the series of problems connected with the 
strengthening of victim protection at the trial stage of the proceedings. In 
this regard, the Court recommended adopting a proper attitude toward 
victim-witnesses, the widest possible admission of victims as auxiliary 
prosecutors, facilitating claiming damages within the framework of criminal 
proceedings, as well as the widest possible adjudication of punitive awards 
for the benefit of injured parties, and of restitution. 

However, research projects investigating the court practice of enforcing 
respective norms of the substantive criminal law did not reveal the expected 
effects of the Court's recommendations. In general terms, the practice of 
imposing obligations for the benefit of victims of crime was not satisfactory 
in the seventies (Bienkowska 1986). As far as the functioning of the 
respective procedural institutions is concerned, it is well known only that at 
the beginning of the seventies, the opportunity to act as auxiliary prosecutor 
was used to a negligible extent (Waltos 1973). 

The tendency aimed at making the victim's position much stronger than 
the one provided for in the penal legislation of 1969, found its expression 
in the draft amendments to both substantive, and procedural criminal Jaws, 
of 1981. It was reflected especially in the proposals aimed at creating an 
independent legal norm that would constitute a basis for the punitive awards 
for the benefit of victims of crime, widening opportunities to act as auxiliary 
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prosecutors and civil plaintiffs, enabling the injured parties to approach the 
courts with their own charge sheets, or improving their rights in the prepara-
tory proceedings. 

2.3 The Discrepancies of 1985 and their Consequences 

The first half of the eighties in Poland was a very complicated period 
from a political and economical viewpoint; its climax was the imposition of 
martial law, and all the consequences of it. In particular, it enabled the 
powerful lobby that promoted the revival of the idea of a repressive criminal 
law as enforced in the seventies, to gain importance. This lobby was 
successful in promoting the introduction of the so-called "May Laws" of 
1985. 

The effects produced by those laws turned out to be very serious. On the 
one hand, the introduction of the special proceedings on a large scale caused 
the victim to be either deprived in practice of the opportunity of enjoying 
his/her rights (summary proceedings) or even to be entirely removed from 
the criminal process (proceedings by writ of payment). On the other hand, 
due to the priority given to prison sentences to the detriment of alternative 
measures and the great intensity of financial repression, those laws severely 
hindered the very possibility of granting and obtaining restitution 
(Bienkowska & Skupinski 1988). 

The victim's situation was therefore severely worsened, and this even 
extended to the legal norms themselves. 

At the same time however, the idea of providing victims with assistance 
was officially promoted. Some actions were undertaken in that regard in the 
same year (1985). First of all, the Foundation for Assisting Victims of Crime 
was set up and was intended to serve as a substitute for a state compensation 
fund. The conditions were very liberal, and provided victims - at least 
formally - with more opportunities than was the case in other countries. 
Moreover, the Public Prosecutor General recommended his subordinated 
public prosecutors to take particular care of victims, and to help them as far 
as possible during the court proceedings (Bienkowska 1989). 

The consequences of one of the "May Laws", namely of the Act of 
Special Penal Liability, turned out to be long-lasting. In spite of the gradual 
growth of the importance of the followers of a liberal approach, the inclusion 
of some provisions of this Act in the Code of Criminal Procedure was forced 
through in the middle of 1988. It concerned the special modes of the 
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proceedings. At the same time the Penal Law Reform Commission was 
appointed which stated that one of the basic assumptions of the reform 
would be an improvement of the protection afforded to victims. 

2.4 The Present Reform of Criminal Law - Does it 
Actually Aim at Safeguarding Victim Interests? 

The drafts of the Penal Code and the Code of Criminal Procedure, as 
presented in the autumn of 1990, may help in answering this question. 
Unfortunately, it would be difficult to accept the proposals contained in 
those documents. First of all, it concerns the provisions on restitution, and 
on punitive awards for the benefit of the victims. 

Whilst the Draft Penal Code rightly transforms both, restitution and the 
award, making them penal measures, it provides at the same time, for a 
strange way of imposing them. First, imposition of restitution would only 
take place on the motion of the injured person. However such a motion 
would not be binding upon the court, which could impose the award instead 
of restitution and it would be for the victim the only way of acquiring the 
award. In this respect, the proposals contained in the Draft Code seem to 
attach greater importance to the "setting" and to the status understood 
formally, than to the practical possibilities of enjoying such rights more 
easily and frequently (Bienkowska 1990a; Bienkowska, forthcoming a). 
Moreover, the Draft Code of Criminal Procedure maintains the previous rule 
according to which the injured person who is neither a private or auxiliary 
prosecutor, nor civil plaintiff does not enjoy the status of the party to the 
court proceedings. As a result, he/she may neither make a statement before 
rendering the judgement by the court, nor challenge such a judgement. 
Generally, the Draft Code is more inclined to limit itself to breaking down 
certain formal barriers pointed out many times by scholars (Gronowska 
1989; Bienkowska 1990b). The only far-reaching change is the proposal to 
allow victims the right to prosecute in case of the decision on discontinuance 
of preparatory proceedings by public prosecutor. It is obviously - at least 
formally - an important power which is of significance in the area of 
protecting victim interests. 

The question yet arises as to whether - in general terms - the proposed 
modifications are sufficient, and whether they can positively affect the 
position of victims of crime. It is to be stressed that the reform of the Polish 
criminal law has scarcely been based on empirical knowledge of the en-
forcement of norms intended to serve victims, this, in my opinion, is one of 
its most important faults. 
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2.5 What, in Practice, is decisive regarding the Situation of 
Victims of Crime? 

675 

The research projects carried out so far provided most information on the 
situation of victims of crimes covered by the private accusation mode of the 
proceedings. The outcome of these research works proved that the approach 
adopted by law enforcement agencies is not satisfactory, and fails to meet 
the expectations of victims (Gaberle & Czapska 1983; Fuszara 1989). 

As far as the public prosecution proceedings are concerned, the only 
conclusion is that the procedural activity of victims is moderate (Bownik 
1989). Moreover, the introductory sample research on views held by victims 
which was carried out at the beginning of 1990, provided the grounds for 
the statement that this mode of proceedings is not satisfactory in so far as 
victims are concerned. This also applies to private accusation proceedings. 
The reasons for this are not limited to the statutory limitations of the victim's 
procedural rights (Bienkowska, forthcoming b). Another research project 
provides us with a more comprehensive picture (Bienkowska & Erez, 
forthcoming). 

The project concerned 1,296 victims, i.e. 51 % of the sample of 2,451 
people selected in a way that provided proper statistical representation from 
amongst all victims who appeared in cases where final sentences were 
passed, in the whole territory of Poland in the first half of 1990. The 
questionnaires mailed to the respondents contained questions concerning 
social and demographic characteristics of the respondents, types of criminal 
victimization, previous relations with the offender, procedural activity, and 
opinions on the criminal justice system from the viewpoint of victim 
interests. 

The majority (80.1 %) of the respondents took part in cases conducted 
according to the public accusation procedure. Their procedural activity was 
not considerable. About one third (36.4%) of them acted as auxiliary 
prosecutors, and just one sixth (16.7%) acted as civil plaintiffs. Much more 
frequently (50.0%) the participants of the private accusation proceedings 
assumed the role of civil plaintiff. It is notable that the main reason reported 
by a half of respondents for non-activity as auxiliary prosecutor or civil 
plaintiff was the lack of any information in relation to such a possibility, 
and that none of the respondents reported that he/she had not been admitted 
by the court. 

Generally speaking - according to the opinions held by victims - they 
were not informed sufficiently of their rights: almost half ( 46.0%) of them 
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stated that they received no information at all, a quarter (26.3%) that they 
were only provided with information from time to time, and the remaining 
quarter (27.7%) alone concluded that they had all the necessary information. 

The general evaluation of the criminal justice system from the viewpoint 
of victim interests was not positive, since the system was evaluated nega-
tively by four fifths (80.2%) of the respondents. This evaluation concerned 
both modes of the proceedings, although the private accusation was assessed 
to be slightly better: it was evaluated positively by a quarter (23.7%), while 
the other was evaluated positively by one fifth (19.0%) of the respondents 
taking part in the respective procedures. 

Amongst the factors that affected the victim's opinion, the element of 
acquiring - regardless of the source - compensation of damages or injuries 
resulting from crime played an important role. The percentage of victims 
who evaluated the system negatively was highest (86.3%) among those who 
did not receive compensation, almost equal (84.2%) within the group of 
those who received compensation in part, and clearly lower (56.2%) among 
those who were fully compensated (differences statistically significant: 
chi-square 15.557, df=2, p < .001). 

A similarly important factor was the satisfaction with penalties imposed 
on the offenders. The majority (58.1 % ) of victims who evaluated the system 
positively were satisfied with sentencing, wheras the majority (69.0%) of 
victims evaluating it negatively were not satisfied ( differences statistically 
significant: chi-square 32.277, df=2, p < .001). 

Also important in this regard was, how the victims evaluated the possible 
impact of their statements in the proceedings upon sentencing. Disappoint-
ment caused by sentencing which fell short of expectations was associated 
first of all with the negative evaluations (93.4%) of the system, whereas 
among the victims who were not disappointed in this way, the percentage 
of negative evaluations ( 46.9%) was halved ( differences statistically signif-
icant: chi-square 30.949, df=l, p < .001). 

Direct contact with the criminal justice system changed opinions held by 
many victims. The belief that the system was worse, appeared most 
frequently (88.4% ). This factor was also of significance as far as the general 
evaluation of the degree to which the interests of victims were protected are 
concerned. Namely, the highest (97 .0%) percentage of the respondents who 
expressed their negative opinions about the system appeared among those 
who came to the conclusion that it was worse than expected, clearly lower 
(65.8%) - among those who did not change their opinions, and the lowest 
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(52.9%) - among those who described the system as being better than 
expected ( differences statistically significant: chi-square 36.958, d=2, 
p < .001). 

3. Discussion and Conclusion 

The analysis of the development and functioning of the Polish legal 
system which to some extent concerns victims of crime as described above, 
precipitates a number of thoughts, particularly concerning the criminal 
policy. 

Polish society after World War II, was being educated in the spirit of 
punitiveness, and unfaltering support for prison sentences, since penal law 
was being used as an instrument to exert political pressure and to combat 
political opposition. Criminal law also served as the most impressive piece 
of evidence of carrying out crime control projects. The most recent example 
is the "May Laws" of 1985. In this connection, respective propagandistic 
actions were performed. Hence, it is not surprising that Polish society is 
characterized by rigorous attitudes, and that the majority of victims associate 
their negative feelings towards the criminal justice system with the penalties 
which they feel are unreasonably lenient. 

At the same time, the criminal justice machine focuses its energy - in the 
opinions of the victims - on extenuating the offender. Victims feel that they 
are completely dispensable, and frequently offended, since the defence of 
perpetrators is often conducted at their expense. The most flagrant evidence 
is the lack of due care on the part of prosecution agencies in the area of 
providing victims with information on their rights - despite the clear duty 
in to do so, contained in Art. 10 of the Code of Criminal Procedure. This 
finding is most surprising, since the reason for passiveness on the part of 
the victim turned out to be the failure to comply with the duty of providing 
them with adequate information on procedural opportunities, and not the 
statutory barriers as might be expected. 

The victims are treated in the criminal proceedings as objects in spite of 
the fact that the law grants them quite numerous rights. Improvement of 
their situation may therefore be achieved - not only by breaking down 
certain statutory barriers which impede the practical opportunity to exercise 
those rights, but by treating them as subjects. 

It seems that one of the ways of achieving this goal would be changing 
the criminal policy from one which is penalty-oriented to one which is 
restitution-oriented. The way in which a restitution is regulated is therefore 
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of particular importance, the more so that the factor is at stake which is 
co-decisive as far as the degree of satisfaction of the victim with the final 
result of the criminal proceedings is concerned. 

On the other hand, an important role might be attached to granting the 
victim full legal status as party to both, the preparatory proceedings and the 
trial. This would prevent the victim feeling neglected, and would prevent 
any abuse of the victim during the course of defending the offender. It would 
not clearly infringe upon the rights of the offender since the restitution-
oriented criminal policy would be - as it seems - more rational, and as such 
- easier to be accepted, because of its consistency with common beliefs that 
each injustice or damage should be redressed (Bienkowska, forthcoming c). 

The considerations presented above lead to the following final conclusion: 
In order to actually improve the fate of victims of crime, it is not enough 
just to promulgate such an idea, or merely implement it formally. It is not 
enough to create theoretical guarantees of such an idea alone without 
learning about, and paying attention to its practical consequences. In partic-
ular, merely taking care of the superficial attributes of individual legal 
solutions intended to serve victim needs, seems to be a serious mistake. The 
importance and role of such solutions are determined by their contents. 

4. Summary 

An account of the development of legislation and activities supporting 
victims of crime in Poland, during the period 1970-1990 has been presented 
in this paper, as well as of the law enforcement practice. Poland is one of 
the countries which pays much attention to victims of crime. In the mid-
eighties, however, the idea of improving their fate was restrained. The legal 
provisions which were introduced, contained norms both favorable to vic-
tims of crime and prejudiced their interests at the same time. The incon-
sistency also appears nowadays, and affects the work in respect of penal law 
reform. It seems that more stress is being put on the formal status of some 
institutions in the course of those works than on the actual improvements 
which would extend opportunities favourable to victims. Poor knowledge of 
the practical consequences of the legal provisions now in force also under-
mine any possible beneficial effects of these works. As a result, those very 
legal barriers would be broken down which were identified in course of 
theoretical analyses. It turned out that they are not important, as far as the 
practical determinants of the victim's situation are concerned. An actual 
improvement would require bringing about many more far-reaching 
changes. 
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The last two decades have been marked by a revival of interest in victims 
of crime. This renewed interest in the "forgotten persons" in criminal justice 
is the combined result of several factors: public concern about increasing 
crime rates coupled with frustration over law-enforcement efforts to reduce 
crime; the emergence and organization of special subgroups of victims, 
particularly women, who have called political attention to the problems of 
domestic violence and sexual assault; victim associations that have stirred 
media interest by demanding more effective redress, protection, and justice 
for victims while pointing to two decades of disproportionate concern over 
and apparent improvement in the rights of offenders (Goldstein 1982; 
Lamborn 1985; Waller 1983), and empirical and clinical research which has 
demonstrated that suffering from victimization is not limited to physical and 
economic loss but also includes short- and long-term psychological distress 
(e.g. Bard & Sangrey 1986; Cook et al. 1987). 

The discovery of the victim's plight, and the detailed and disturbing 
descriptions of secondary victimization - the wounds suffered by crime 
victims when they come in contact with the criminal justice system as 
complainants or witnesses - were followed by a wave of legislative action. 
Various state and federal laws mandated programs and services for victims 
to alleviate the suffering from both from the crime and from the criminal 
justice process. Research evaluating the instituted programs and the services 
provided, and studies that addressed victims' concerns and attitudes gradu-
ally appeared. 

The most consistent finding to emerge from studies of victims' attitudes 
toward the criminal justice process was their frustration with and alienation 
from the system (Forst & Hernon 1985; Hagan 1982; Kelly 1984a; 1984b; 
Knudten et al. 1976; Shapland et al. 1985). These studies have suggested 
that victims' grievances are more with the procedures of the criminal justice 
system, particularly their lack of involvement and "standing" in the deci-
sionmaking process (Welling 1988), than with the supposed injustice of the 
outcome. 

These findings have led to demands to bring the victims back into the 
process and provide them with the right to be heard concerning the impact 
of the crime on their lives and with an opportunity to voice their concerns 
and express their wishes regarding the offender's disposition. In most states 
and in the federal system this right has been granted and has become known 
as the victim impact statement. 

This article examines the development of the concept of victim impact 
statement, its rationale, and its various forms. It then examines the argu-
ments for including the victim in the criminal justice process and the 
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objections to it. As the central concerns in this debate revolve around the 
impact of victim input on sentence outcome, on victim distress and satisfac-
tion with justice, particular attention will be given to recent evidence on 
these issues. The article concludes with the implications of victim partici-
pation in sentencing for the justice system and the victim movement's goals. 

1. The Need for Victim Participation in Sentencing and 
Legislative Responses 

The historical evolution of the penal system and the decline in the 
penological importance of the victim (see Schafer 1968) resulted in a 
criminal justice process in which victims play only a secondary role. They 
report crimes to officials who decide whether to prosecute the case or what 
type of punishment to request. In court proceedings the victim is an observer 
or, at best, a witness. 

The separation of the victim from the criminal justice process has meant 
that the civil action for damages has been split off from the criminal 
prosecution and that a fine, if ordered, is paid to the state. Private prosecu-
tion by victims has been virtually abandoned in the United States, and the 
prosecutor has been given a monopoly over the criminal process ( Goldstein 
1982; Sebba 1982). The victim is presumably represented by the prosecutor, 
who is supposed to pursue the victim's interest. 

This combined change in the concept of crime and administration of 
justice has resulted in a host of economic and psychological problems for 
victims and, most importantly, in perceptions of injustice. A national move-
ment concerned with ameliorating the victims' plight and providing them 
with various rights has emerged (Hudson 1984; Smith 1985; Erez, forthcom-
ing). Initially the movement's efforts to achieve reform focused on the 
economic difficulties resulting from the crime. Programs for compensation 
from the state and restitution from the offender were instituted in most states 
to alleviate the financial difficulties associated with the victimization (U.S. 
Department of Justice 1983; Calaway 1988). Psychological counseling and 
other services to treat the distress resulting from the crime were also 
provided (McGuire 1987; Smith 1985). As the. process has continued, the 
battle for victims' rights has expanded into areas beyond its initial focus and 
has recently centered on victims' reintegration into the criminal justice 
process (Erez, forthcoming; Goldstein 1982; Kelly 1987, Rubel 1986; 
Posner 1984). 
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The demand for increased victim participation in the sentencing process 
was the result of studies that documented victims' alienation from the 
system. Studies of victims before the law consistently demonstrated their 
frustration and disillusion with the criminal justice system. Complaints about 
delays, unnecessary continuances, uncomfortable waiting rooms, risk of 
intimidation by offenders, and insensitive criminal justice practitioners were 
routinely associated with victims' experiences of the criminal justice process 
(Elias 1984; Kelly 1984a; 1984b; Knudten et al. 1976). But the most 
important grievance mentioned by victims was their lack of "standing" and 
voice in the proceedings. As one victim expressed it, "why didn't anyone 
consult me? I was the one who was kidnapped, not the state of Virginia". 
(President's Task Force on Victims of Crime 1982, p. 9). 

The presumption that the prosecutor represents the victim is contradicted 
by many victims' experiences. The exclusion of the victim from the criminal 
justice proceedings (except for the initial complaint to the police) is evident 
in several stages of the process. The victim currently plays no formal role 
in the decision to charge or refuse to charge (Wainstein 1988), and the courts 
are reluctant to review prosecutors' charging decisions (Welling 1988). The 
victim has no power to compel prosecution of the crime, neither "standing" 
to contest decisions to dismiss or reduce charges, or to plea bargain, nor can 
the victim challenge the sentence imposed on the offender (Hall 1975; 
Welling 1988). If the public interest comes into conflict with that of the 
victim, the former prevails. Public-interest considerations often have nothing 
to do with the strength of the victim's case or the level of injury he or she 
sustained. Issues such as the defendant's utility as a state witness in another 
case, correctional concerns related to the offender, or the priority given to 
a certain type of offense may determine whether or not a defendant will be 
prosecuted (Goldstein 1982). 

Feelings of alienation develop as victims realize that their requests for 
involvement are consistently denied and their opinions and concerns are 
ignored. Furthermore, in many cases victims are never informed about the 
status of the case or its outcome. The prosecutor need not tell them why a 
charge has been reduced or a plea bargained.The courts also view victims 
as witnesses, while victims perceive themselves as parties (Rubel 1986). 
Victims often have the misconception that being the victim in a particular 
case makes it "their case" (Young 1987, p. 56). It is difficult for victims to 
understand that they are not a party to the trial of their offenders and that 
they have no control over the process (Kelly 1984b; Young 1987). 

This collective experience of victims has led to a perception that the 
criminal law is unresponsive (Goldstein 1982). The lack of a formally 
recognized role for victims, and their corresponding inability to voice their 
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feelings or concerns have been identified as a crucial matter for victims' 
satisfaction with justice. Demands have been made for reintegrating victims 
into the criminal process or, minimally, of providing them with a mechanism 
for voicing their concerns and wishes concerning the crime and the disposi-
tion of the offender. These needs have been aptly expressed by the Presi-
dent's Task Force on Victims of Crime (1982, pp. 76-77), which asserted 
that 

(v)ictims, no less than defendants, are entitled to their day in court. 
Victims, no less than defendants, are entitled to have their views 
considered. A judge cannot evaluate the seriousness of a defen-
dant's conduct without knowing how the crime has burdened the 
victim. A judge cannot reach an informed determination of the 
danger posed by a defendant without hearing from the person he 
has victimized ... 

Because of strong disincentives for court officials to consider victims' 
interests (Chelimsky 1981; Davis 1983), and results of experimentation 
which indicate that prosecutors do not convey victims' concerns to court 
officials (Davis et al. 1984), it has been argued that programmatic action 
alone may not be sufficient to bring about change, and that only legislative 
action mandating victims' rights to express their opinions directly to the 
judges will ensure that their wishes become known (Davis et al. 1984). To 
guarantee that such legislation will be both, introduced and effective, the 
President's Task Force on Victims of Crime has proposed an amendment to 
the Constitution concerning victims' rights to be heard. It would add the 
following sentence to the Sixth Amendment: "Likewise, the victim in every 
criminal prosecution shall have the right to be present and to be heard at all 
critical stages of judicial proceedings" (President's Task Force on Victims 
of Crime 1982, p. 114). The supporting argument in the commentary is that 
"the victims of crime have been transformed into a group oppressively 
burdened by a system designed to protect them. This oppression must be 
redressed" (p. 114). The Task Force Report concludes that an amendment 
of the Constitution is required to redress this oppression and that "the 
fundamental rights of innocent citizens cannot be adequately preserved by 
any less decisive action" (pp. 114-115). 

In response to demands for increased victim participation in the criminal 
justice process, and the belief that victim involvement may prove beneficial 
to the criminal justice system without diminishing defendants' rights or 
increasing criminal-justice-system costs, several avenues of victim partici-
pation recommended by the President's Task Force Report on Victims of 
Crime (1982) have been adopted by various states and the federal govern-
ment. Although victims' participation may extend to all stages of the 
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criminal justice process, from arrest to the postsentencing correctional 
decisions, (see Hall 1975; Sebba 1982), the changes adopted in the United 
States pertain mostly to the sentencing and correctional (primarily parole) 
stages. With the widespread practice of plea bargaining (about 90% of 
felony cases, Kamisar, LaFave & Israel 1980, p. 1222), a few states have 
extended the participatory right to plea negotiations. The changes also 
include notification programs aimed at keeping victims informed concerning 
the status of the offender's case and its outcome. Few states have amended 
their constitutions to include victim rights articles (Lamborn 1987). 

The most important legislative reform in the area of victims' rights has 
been the integration of victims in the sentencing stage through the use of 
victim impact statements (McLeod 1986). Victim impact statements (VIS) 
are statements made by the victim and addressed to the judge for considera-
tion in sentencing. They usually include a description of the harm in terms 
of financial, social, psychological, and physical consequences of the crime. 
In some jurisdictions VIS also include a statement concerning the victim's 
feelings about the crime, the offender, and a proposed sentence (Hoffmann 
1983; McLeod 1986), referred to as the victim statement of opinion. 

Generally, two models express the current possibilities for victims' in-
volvement in the sentencing process. The first model requires or allows the 
preparation of a written VIS that is introduced at the sentencing hearing, 
typically as an attachment to the presentence report. The second model 
expands on the first by granting the victim the right to allocution - a form 
of speech - at the time of the sentencing (McLeod 1986, pp. 503-504). The 
party responsible for preparing the victim impact information varies, ranging 
from probation departments, to prosecutors' offices, to victim service agen-
cies. Victim impact statements also differ in content and form, ranging from 
simple checklists in some states, to lengthy descriptive statements, both oral 
and written, in others (McLeod 1988). As of 1987, 48 states had provisions 
authorizing some form of victim participation in conjunction with sentence 
imposition (McLeod 1988, p. 3), and the federal government has imple-
mented this right in the 1982 Omnibus Victim and Witness Protection Act 
and the Victims of Crime Act of 1984. 

2. Arguments Concerning Victim Participation in Sentencing 

Supporters of the victim's right to participate in sentencing have presented 
various moral, penological and practical arguments in its favor. Some argue 
that the effectiveness of the sentencing - the public condemnation for the 
crime - may be increased if the victim conveys his or her feelings (Rubel 
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1986; Young 1987). Victim participation will render the process more 
democratic and reflective of the community's response to crime while 
recognizing the victim's wishes for party status (Forer 1980) and individual 
dignity (Henderson 1985, pp. 1003-1005). It will also increase the victim's 
cooperation with the criminal justice system (Davis 1983; Goldstein 1982) 
thereby enhancing system efficiency (McLeod 1986). The provision of 
information about the harm suffered by the victim will increase proportion-
ality and accuracy in sentencing (The President's Task Force on Victims of 
Crime 1982; Rubel 1986; Lamborn 1987), thus promoting the "fairness" 
component of the "just deserts" model of justice (Fogel 1975; Sebba 1985), 
and remind "judges, juries, and prosecutors that behind the "State" is a real 
person with an interest in how the case is resolved" (Kelly 1987, p. 76). 
Victim involvement and the opportunity to voice their feelings are also 
necessary for reduction in victims' distress and feelings of inequality relative 
to the offender (Kilpatrick & Otto 1987; Hammer 1989), and for their 
satisfaction with justice, psychological healing and restoration (Erez 1989a; 
1990). Fairness also dictates that "when the court hears, as it may, from the 
offender, his or her lawyer, family and friends, the person who has borne 
the brunt of the offender's crime should also be allowed to speak" (Sumner 
1987, p. 204). Lastly, some argue that victim participation may advance the 
various goals of sentencing: Retribution is enhanced when the extent of the 
harm caused to the victim is disclosed so that the punishment meted out can 
be measured against the level of harm caused. Victim participation enhances 
deterrence because it increases the prosecutorial efficiency, which in turn 
increases the certainty of sanction. Incapacitation is advanced if the victim 
has a special knowledge about the defendant's potential for future criminal 
activity. Victim participation might also promote rehabilitation as the of-
fender confronts the reality of the harm he or she caused to the victim 
(Talbert 1988, pp. 211-219). 

The objections to victims' input in sentencing center mostly on legal 
arguments concerning the appearance of justice and actual justice, and on 
some practical concerns. Some argue that allowing the victims input will 
undermine the court's insulation from unacceptable public pressures (Rubel 
1986). Others are concerned about the possibility of an increase in sentenc-
ing disparity and arbitrariness if victims are included in the sentencing 
process (Hall 1975; Ranish & Shichor 1985). The latter argument was one 
of the rationales for rejecting the use of victim impact statements in capital 
cases (Booth v. Maryland, 1987). Prosecutors object to victim participation 
in sentencing because they fear that their control over the cases will be 
eroded and the predictability of outcomes reduced (Davis et al. 1984). 
Defense lawyers naturally view increased victim involvement as hindering 
the defense (Davis et al. 1984; Henderson 1985). Concerns over delays and 
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additional expenses for an already overburdened system if victims are 
allowed to participate are also mentioned (Carrington & Younger 1979). 
Some further argue that victim input would add very little useful or novel 
information which is not already available to the court (Carrington & 
Younger 1979; Mosk 1978). Others are concerned that victims' "recognition" 
may not be realized because practical and other considerations may prevent 
judges from implementing victims' wishes. 

The major objections to victim input, however, are based on ideological 
grounds. Opponents of the participatory right express the concern that rights 
gained by the victims are rights lost to the defendant, and that bringing the 
victim back into the process means a reversion to the retributive, repressive, 
and vengeful punishment of an earlier age (Sebba 1985). These reforms 
would shift the primary goal of criminal justice administration from meeting 
the concerns of the state to meeting those of the private individual, thereby 
returning criminal prosecution to the days when it was little more than a 
branch of tort law (Abrahamson 1985). The victim's desire for under-
standing and social support, it is argued, is transformed into a criticism of 
the offender's "advantageous" status in the criminal justice process (Fattah 
1986; Kosaki 1990). Some argue further that victims' anguish has been 
exploited or mistranslated into support for the conservative ideology 
(Henderson 1985). The demands for "law and order" have been used to 
produce a structure of criminal law and procedure that closely resembles the 
"crime control model" so antithetical to liberal thought (Henderson 1985; 
Viano 1987), and bringing the victim back into the process is seen as another 
attempt to accomplish the goal of harsher punishment (Henderson 1985). 
The American Bar Association (1983), in a discussion of victim/witness 
legislation, concludes that on the average victim impact statements will most 
likely result in stiffer sentences. 

With regard to victims' welfare, some have suggested that one of the 
dangers resulting from the victims' movement and victim advocacy is "to 
create expectations among crime victims that are not or could not be met" 
(Fattah 1986, p. 11). Opponents of victim participation in the criminal 
justice process have argued that instituting formal procedures for victims' 
input may be counterproductive: the opportunity for input in sentencing may 
create or heighten the expectation that this input will be considered in 
sentencing decisions. Because judges are sometimes precluded from con-
sidering a victim's request, those who realize that their opinions are unim-
portant or are ignored may become embittered and resentful (Henderson 
1985, p. 1006). The experience with compensation programs provides some 
support for the argument that when victims are led to believe that they will 
receive a benefit, their satisfaction with justice is decreased if these expec-
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tations are not fulfilled (Elias 1984). Others are concerned that allowing 
victim imput will aggravate victims' psychological well-being as they relive 
the crime experience (Kilpatrick & Otto 1987). 

3. Sentence Outcome, Satisfaction with Justice and Victims' 
Distress 

Research has not confirmed many of the fears expressed by those who 
object to increasing victims' participation in sentencing. Victims have not 
been found to be more punitive than the general public (Hough & Moxon 
1985; Boers & Sessar 1990), and they usually do not request the maximum 
penalty (e.g., McDonald 1982; Smale & Spickenheuer 1979; Erez 1989a). 
A study examining the content of victim impact statements has found that 
only one-third of victims in felony cases request that the offender be 
incarcerated (Erez & Tontodonato 1990). Further, in a study on the desires 
of assault victims, a fairly large proportion of victims wanted help or 
counseling rather than punishment for their assailants, even in cases where 
the assailant was a stranger (Kosaki 1984). Although studies of victims' 
evaluation of justice have indicated that most victims think offenders are 
not punished enough, these feelings also characterize the general public. A 
recent national punishment survey found that "public attitudes tend to be 
more punitive than actual practice" (Zimmermann et al. 1988, p. 120). 
Despite perceptions of courts' leniency, only about one-third of victims view 
harsher sentences as a consideration in improving victims' relations with the 
court (Erez 1989a; Forst & Hernon 1985). 

The "retributive" element in some victims' opinions about sentencing may 
reflect their lack of knowledge about alternative dispositions. When victims 
recommend imprisonment, they usually do so because they are not aware 
of any other options, such as community service, treatment disposition, or 
even restitution (Henderson & Gitchoff 1981). Victims also tend to accept 
recommendations for disposition made by prosecutors (Heinz & Kerstetter 
1979) or even by experts hired by the defense attorney (Henderson & 
Gitchoff 1981). Better information on the criminal justice process for victims 
is often as important a factor for a positive evaluation of the criminal justice 
system as harsher sentences (Forst & Hernon 1985). Keeping victims 
informed and updated about the case not only gives them a sense of control 
(Bard & Sangrey 1986) but also acknowledges victims as the aggrieved 
party (McLeod 1986). 



690 Edna Erez 

Research also indicates that including the victims in the criminal justice 
process does not usually cause delays or additional expenses (McDonald 
1982; Hudson 1984; Forst & Hernon 1985) and may sometimes result in 
quicker disposition of the case (Heinz & Kerstetter 1979). Although some 
prosecutors in one study reported logistic and procedural difficulties in 
acquiring victim impact statements, they generally viewed victim input in a 
positive light (Henley et al., forthcoming). This opinion was shared by 
judges (Henley et al., forthcoming). Further, most judges and prosecutors in 
another study (Hillenbrand & Smith 1989) thought that victims' input in the 
form of VIS improved the quality of justice by influencing restitution 
rewards and sentence type and length. Very few officials believed that 
victims' input created or exacerbated problems. 

Although most court officials feel that victims' input is important for 
sentencing decisions and desirable (Hillenbrand & Smith 1989), research 
has shown that in practice little is done to inform victims about their right 
for input or to elicit this information (Villmoare & Neto 1987; Kilpatrick et 
al. 1989; Henley et al., forthcoming; Erez 1989a). One study found that less 
than half of the victims are aware of their right to allocution (Villmoare & 
Neto 1987) and very few victims (about 6%-8%) exercise this right (McLeod 
1987; Erez & Tontodonato 1990). Another study (Erez 1989a) reported that 
about fifth of the victims did not know what a victim impact statement is, 
and the same proportion of victims claimed that they did not fill out a victim 
impact statement whereas in reality they had. Kilpatrick et al. (1989) found 
that while judges estimated that they received -a written VIS in most of the 
cases over which they presided, few victims reported having been asked to 
make a statement, and VIS were found to be present in only 8-15% of court 
files. Hillenbrand and Smith (1989) found that only about one fourth of the 
victims were given the opportunity to make an impact statement. This failure 
to elicit the information for VIS may be explained by the fact that many 
prosecutors and judges feel that victim impact statements seldom or never 
contain novel or more detailed information than they would have had 
otherwise, or because prosecutors are skeptical about the extent to which 
judges consider victims' input in sentencing decisions (Henley et al., forth-
coming). Practical problems associated with bringing victims for the inter-
view may also explain the low percentage of VIS in court files (Henley et 
al., forthcoming). 

The research on the impact of victim input on sentence outcome indicates 
that victim participation has only a limited effect on the sentence. Walsh's 
(1986) research on the participation of Ohio rape victims in sentencing via 
victim impact statements suggests that the court was most likely to recognise 
the desires of the victim when they were consistent with the courts' own 
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view of an appropriate sentence. Further, the court was likely to ignore the 
victim's wishes concerning the sentence where the victim expressed a desire 
for probation rather than imprisonment. The study by Erez and Tontodonato 
(1990) on the effect of victims' input in the form of victim impact statements 
and the victims' allocution right suggests that these two avenues of victim's 
input differ in their impact on the sentence. In examining 500 felonies in 
which an offender was sentenced, Erez and Tontodonato (1990) found that 
victim retributiveness or requests for incarceration do not influence the 
court's choice of sentence when all relevant factors are taken into considera-
tion. The decision whether to grant probation or impose a prison sentence 
is explained primarily by legal considerations, such as the severity of the 
offense, or prior conviction. This study, however, found that the presence 
of a victim impact statement in the file does influence the likelihood of 
prison sentence. Thus, the details of the crime and its impact on the victim, 
rather than victims' specific retributive requests, influence the likelihood of 
a probation sentence. A recent survey of judges concerning the effect of VIS 
confirms that judges designate "objective" information (e.g. the physical and 
financial impact of the crime) to be more useful in sentencing decisions than 
"subjective" types of information (e.g. social effects), and particularly the 
victim's opinion of the sentence (Hillenbrand & Smith 1989, p. 80). Once 
a prison sentence is imposed, the victim impact statement does not signifi-
cantly affect the length of prison sentence (Erez & Tontodonato 1990). 
Lastly, victim presence in the court during sentencing, but not exercising 
the allocution right (i.e. speaking at the time of sentencing), also had some 
effect on the length of prison sentence. Typically, those victims who come 
to the sentencing hearing tend to be involved at many phases of the trial 
process, thus providing a constant reminder to the judge of the severity of 
the crime and the pain suffered by the victim (Erez & Tontodonato 1990, 
p. 468). 

The finding of no effect of the allocution right is consistent with prior 
research on this issue (Villmoare & Neto 1987) which notes the possible 
reasons for it: " ... by the time the victim comes to the court, a well prepared 
probation report having been reviewed by a well prepared judge leaves little 
reason for modification of an intended decision. A victim's emotional appeal 
to the court cannot carry more weight in place of facts and criteria" 
(Villmoare & Neto 1987, p. 37). The sentencing stage is ritualistic in nature 
and input at this point is not likely to be considered, as the decision has 
already been made (Erez & Tontodonato 1990). In this sense, the victim 
allocution right only constitutes a symbolic aspect of the integration of the 
victim in the process, whereas the opportunity for a written input (such as 
VIS) is a more realistic and efficient approach to enable the victim to 
influence the sentencing decision (Erez & Tontodonato 1990). 
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Research on the effect of victim participation in the process on satisfac-
tion with justice is scarce, and most of the studies conducted do not examine 
participation through victim impact statements or the victim's allocution 
right. Hagan's (1982) study in Canada found that victims were more likely 
to believe that sentences imposed were "about right" after participation. He 
therefore concluded that victim participation can increase satisfaction of 
victims without introducing much change in the process. However, partici-
pation in this study was measured by the victim's physical presence in 
proceedings and the amount of interaction they had with various court 
functionaries.Hammer's (1989) study has examined outcome satisfaction of 
victims by comparing various modes of processes and outcomes ( dismissals, 
jury trials and plea bargained sentences) which in turn allow for differential 
degrees of victim participation. His study suggests that "process control", or 
victim participation, is associated with satisfaction with the outcome. This 
study, however, did not address participation through VIS or the use of the 
allocution right. 

Erez's (1989a) study examined the effect of victim participation via 
victim impact statement and victim allocution on satisfaction with justice. 
A distinction was made between outcome and process satisfaction. In 
accordance with procedural justice theory (e.g. Tyler 1988), "control" or 
"representation", measured by the filing of victim impact statement, was 
associated with satisfaction with the outcome (sentence). The study, how-
ever, suggests that filing VIS may raise victims' expectations to influence 
the outcome, and when victims feel that their input had no effect on the 
outcome, their satisfaction with the sentence is decreased. This unintended 
effect of raising victims' expectations was also reported as a problem in a 
recent survey of court officials (Hillenbrand & Smith 1989). Satisfaction 
with the criminal justice process as a whole was not found to be influenced 
by whether victims had input in the form of VIS (Erez 1989a). 

The effect of participation through VIS on victims' distress was examined 
by Erez (1989b). The study suggests that, in accordance with equity theory, 
victims' distress level is influenced by the perceived severity of the sentence 
and by whether they received restitution. If the offender's sentence is 
perceived as fair, or if the victim received restitution - two factors that best 
reflect victim perception of equity vis-a-vis the offender - distress is re-
duced. Similarly, Hammer's (1989) study suggests that perceived fairness 
(equity) of the sentence influences victims' recovery. "Process control" 
through written input was not found to have an effect on victims'distress 
level (Erez 1989b). 

Although victims' distress is not directly influenced by aspects of proce-
dural justice such as written or oral statements, input in the form of VIS is 
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nonetheless important for victims'distress, as it has some effect on the 
severity or type of sentence imposed on the offender (Erez & Tontodonato 
1990) which in turn influences perception of equity by the victim. 

4. Conclusion 

Victim participation in sentencing and its impact on sentence outcome 
and victims' welfare need to be examined in the context in which they are 
practiced. 
The research on the implementation of victims'rights for input highlights 
the ambivalence court officials feel towards these rights. Despite the fact 
that prosecutors and judges are sympathetic to victims, this sympathy is not 
translated into enthusiastic endorsement and implementation of their rights. 
Organizational hurdles, coupled with resentment or fear about the potential 
impact of victim participation on the discretion and power of court function-
aries, and doubts about the need for such input, result in a minimal partici-
pation of victims. As long as practitioners only pay lip service to integrating 
victims in sentencing, the impact of victims' input on sentence outcome and 
victim satisfaction with justice will continue to be miniscule and insignifi-
cant. To improve the implementation of these rights and induce officials to 
change their behaviour, it is necessary to generate incentives strong enough 
to overcome a tendency to preserve the status quo (Henley et al., forthcom-
ing) and undo the advantages court officials often have in excluding victims 
from proceedings (Davis 1983; Davis et al. 1984). 

The results of the recent studies on the effect of victim participation in 
sentencing on sentence outcome and on victims' distress and satisfaction 
with justice may provide such an incentive. These studies suggest that victim 
participation or input may result in increased satisfaction with the outcome. 
It may also indirectly reduce victim's distress through influencing the 
punishment so that it is perceived as fair by the victim. Victim integration 
in the process is thus crucial for both procedural and substantive justice. For 
the former it provides a critical component for satisfaction with justice, "the 
opportunity to present the case to the authorities before decisions are made" 
(Tyler 1988, p. 11). For the latter, it elicits information that helps decision-
makers arrive at better decisions (Talbert 1988; Erez & Tontodonato 1990). 

The findings concerning the effect of victim input on sentence outcome 
also question the validity of arguments raised by critics of the victims' 
participatory rights, or at least place them in a proper perspective. To argue 
that the plight of victims has been used to harshen punishment and imple-
ment the conservative efforts for "law and order" is to ignore two crucial 
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issues highlighted by the research on the effect of victims' input: the 
victims' need for expressing their views and the way in which victims' input 
influences the punishment process. The victims who choose to exercise their 
participatory rights are those whose victimization is personal, and involves 
a higher level of suffering and pain. To prevent its expression is to deny 
victims a necessary ingredient in their healing or restoration (Erez 1990). In 
addition, the information about the harm sustained by the victim provides 
an accurate assessment of the severity of the offense - the primary considera-
tion in sentencing - and may thus enhance the aims of punishment (Talbert 
1988). And it is this description of the harm contained in the VIS that makes 
some difference in the punishment outcome, rather than the victim's puni-
tive request for a particular type of disposition (Erez & Tontodonato 1990; 
Hillenbrand & Smith 1989). The characterization of the latter as "placebo 
justice" (Walsh 1986) is more consistent with reality. 

Participation, however, may be counterproductive when victim expecta-
tions are raised concerning the effect of their participation on the outcome. 
Court officials may address this potential source of resentment for victims 
by informing them about a realistic range of sentences and describing the 
considerations involved in the imposition of punishment (Erez 1989a). 

The procedures and practices of the criminal justice system present 
several constraints to the implementation of victims' right for participation 
and its potential for influencing the sentences. Some principles of the 
adversarial system, determinate sentencing schemes or plea bargaining 
practices, have a major impact on judges' discretion or willingness to 
consider victims' input. As input into criminal justice decisions, particularly 
sentencing, is of major importance to victims, some have gone so far as to 
propose a reevaluation of the common assertion that the victim has no 
"standing" in criminal cases (Goldstein 1982). Others have suggested the 
adaptation of criminal procedure only in special circumstances (Green 1988; 
Wainstein 1988). Still others have warned against the theoretical and prac-
tical implications of providing victims with "standing" rights (Sumner 1987), 
or argued that a meaningful reintegration of victims can be made effectively 
within the current structure of criminal law (Welling 1987). The empowering 
of victims to have a say in all important decisionmaking points, particularly 
sentencing, is necessary for victims' recognition, restoration and satisfaction 
with justice (Erez 1989a; Hillenbrand & Smith 1989). If the results of the 
research presented here are replicated in the future, the increase in propor-
tionality and accuracy in sentencing, coupled with the increased satisfaction 
with justice and the symbolic recognition of victims as an aggrieved party 
which the recent reforms provide, may constitute an incentive for a more 
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effective implementation of victims' right for input. These reforms can 
hardly be conceived as a vehicle for vindictiveness or support for the 
conservative efforts for harsher punishment. 
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1. Background 

Over the past few years the needs and concerns of the victims of crime 
have received increasing attention in Canada and around the world. 

Advocates of victims' rights have argued that the introduction of victim 
impact statements would make the criminal justice system more accountable 
to victims. It was also felt that increased involvement by victims in the 
judicial process would reduce their sense of estrangement and powerlessness 
in the face of an apparently insensitive system. By providing victims with 
an opportunity to inform the court of the actual effect on them of a crime, 
it was hoped that their sense of alienation would be reduced and that they 
would be more willing to cooperate with the criminal justice system in the 
future. 

1.2 The Canadian Experience 

The impetus for developing victim impact statement programs in Canada 
followed the 1983 report of the Federal-Provincial Task Force on Justice for 
Victims of Crime. The task force recommended that: 

"The Criminal Code be amended to permit the introduction of a 
victim impact statement to be considered at the time of sentenc-
ing" (Recommendation 21). 

The report of the Canadian Sentencing Commission (1987) also noted the 
importance of victim impact statements. Recognizing the extent to which 
victims have felt excluded and manipulated by the criminal justice system, 
the Commission recommended that: 

"Where possible, prior to the acceptance of a plea negotiation, 
crown counsel be required to receive and consider a statement of 
the facts of the offence and its impact upon the victim" (Recom-
mendation 13.2). 

In October 1988, Bill C-89, An Act to Amend the Criminal Code 
(Victims of Crime) was proclaimed. Included in this Act was a provision 
that permits the introduction of victim impact statements into the justice 
process at the time of sentencing. 



706 Carolina Giliberti 

In 1986, the Department of Justice, as part of Canada's contribution to 
the international movement in this area and as an aid to federal policy 
formulation, initiated six demonstration projects across the country to ex-
amine a specific instrument designed to help meet these needs - the Victim 
Impact Statement (VIS). The VIS is a written account, for use in court, of 
the personal response of victims to the crimes committed against them. 

1.2 Six Demonstration Projects 

The VIS demonstration projects, funded by the Department in six 
Canadian cities, were designed to test different models for implementing 
programs. Each of the six projects, five of which have now been evaluated, 
featured a different setting and context. 

Victoria: The VIS project in Victoria was based in the Police Department. 
A constable had overall responsibility for contacting the victims and arrang-
ing for preparation of the statement. This was done by personal interview, 
and the constable prepared the statement, based on interview notes, which 
was then delivered to the crown prosecutor. 

North Battleford: The project here was staffed by a civilian coordinator, 
employed specifically for the job and based at Royal Canadian Mounted 
Police (RCMP) quarters. The coordinator developed five different question-
naires depending on the type of offence (all the other projects used a single 
form) and conducted the interview in the victim's home. The victim then 
signed the statement and the coordinator prepared a narrative summary. 
Both documents were given to the RCMP and the crown prosecutor. 

Winnipeg: A full-time worker attached to the provincial Attorney 
General's department was responsible for the project in Winnipeg. The 
Court Unit staff of the Police Department, Winnipeg identified eligible 
cases. Interviews were conducted with the victims, who then checked the 
notes for accuracy and signed the questionnaire. The worker also prepared 
a narrative summary, which served as the actual VIS. The statement was 
considered the property of the victim and was introduced into court by the 
crown attorney only after the disposition of guilt and before sentencing. 
Copies were given to the defence counsel and to the judge. In the other 
projects, the VIS was entered into the system as soon as it was completed 
and was considered the property of the court, to be used at the discretion of 
the crown attorney. Thus, if the statement was not used by the Crown, the 
judge and defence counsel were unaware of its existence. 

Calgary: A civilian project coordinator operated out of the Calgary Police 
Department, using a mail-out/mail-back questionnaire to obtain statements. 
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This required that the victims complete the questionnaire themselves with 
no assistance from staff. The completed, signed statement was sent to the 
crown prosecutor's office where it would be used at the prosecutor's 
discretion. 

Toronto: An officer of the Metropolitan Toronto Police Force distributed 
the VIS form to victims of serious crimes, and the completed document was 
then returned to the officer. The statement was sent to the crown prosecu-
tor's office, to be used at the prosecutor's discretion. 

Montreal: The Montreal VIS project was located in the crown prosecu-
tor's office and victims filled out the statement form themselves, though a 
worker was available to assist as required. The evaluation of this project is 
not yet complete. 

1.3 Evaluation of Projects 

In considering the evaluation results, two factors that have a bearing on 
the findings should be borne in mind .. First, the projects were evaluated 
before recent legislative changes to the Criminal Code. These changes, 
proclaimed in 1989, provided, among other things, legislative authority to 
introduce victim impact statements into the sentencing process - authority 
that did not exist at the time of the VIS projects. Although judges could hear 
victim impact statements without such authority, their use in the absence of 
legislation was perceived by some criminal justice officials to be problem-
atic. As a result, although there was support for having victims complete 
statements, filing or presenting of the statement in court was not always 
encouraged. 

Second, these projects were innovative demonstration projects that 
evolved over time. Procedures and practices changed during the course of 
the projects and as a result, the research had to adapt to these changes. 

The evaluations of all projects covered three main areas: 

1) the operator of the program and how successful the program had 
been preparing and presenting the statements in court; 

2) the effect of participation in the program on victims' satisfaction 
with the criminal justice process and their participation in the 
process; and 

3) the effect of victim impact statements on the justice system. 

Several research methods and data sources were used in these evaluations: 
interviews with victims, crown attorneys, police, judges, defense counsel, 
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and VIS program staff; checklists completed by prosecutors; content analy-
sis of completed statements; and analysis of data from police, court and 
program files. 

2. How Well did the Programs Operate? 

2.1 Completion Rates 

One of the key areas of interest in the evaluation was a comparison of 
completion rates for the different project models. For example, are victims 
more likely to complete statements if they are personally interviewed or if 
they are sent a mail-out questionnaire? As Table 1 indicates, the rate of 
completion is much higher when victims prepare a VIS in a personal 
interview. 

Table 1: Rate of Completion of Victim Impact Statements by Project 

Method of Delivery/ No. of Completion 
Preparation Eligible Rate 

Victims (n) % 
Victoria Personal contact 459 202 44 
(18 months*) Interviewer completes VIS 
North Battleford Personal contact 502 260 52 
(18 months*) Interviewer completes VIS 
Winnipeg Personal contact 901 320 35 
(20 months*) Interviewer completes VIS 
Calgary 100% mail-out 7,035 1,266 18 
(16 months*) Victim completes VIS and 

returns by mail 
Toronto Combination personal 1,766 421 24 
(14 months*) delivery and mail-out. 

Victim completes VIS 

* Length of evaluation phase. 

Researchers found that the only significant personal factor influenced 
completion rates was the age of the victim: victims over 50 had the highest 
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rate of return in all projects. Researchers also found that in three sites the 
completion rates for sexual assault were slightly higher than those for other 
personal offences. 

Despite the number and variety of attempts to contact victims (e.g., 
telephone calls at different times of the day, sending letters, personal visits), 
all projects experienced difficulties in contacting a sizeable proportion of 
victims. In those projects where personal contact was made and an interview 
requested (Victoria, North Battleford, and Winnipeg) the rates of refusal and 
noncontact were reasonably consistent. As indicated in Table 2, the majority 
of "noncompletions" occurred because the victim could not be contacted. 
The reasons given by victims who refused to participate in the programs 
were consistent across all projects as well. The most common reason was 
that the victim regarded the offence as too minor to warrant a statement. 
Other reasons were that victims were too busy, they wanted to put the 
incident behind them, or they experienced language problems in completing 
the statement. 

Table 2:Reasons for Noncompletion Rates of Statements in Victoria, 
North Battleford and Winnipeg Projects 

No. Eligible Refusals Noncontact 
Victims % (N) % (N) 

Victoria 459 17 78 35 160 
North Battleford 502 11 55 27 138 
Winnipeg 901 16 144 38 342 

Note: Refusal and noncontact rates are not known for Calgary and Toronto because 
of the manner in which contact was made. All victims received the VIS in the 
mail. It is important to note, however, that both projects experienced a very 
high noncompletion rate (Calgary - 82%, Toronto - 76%). 

Victims were asked why they wanted to complete a statement or what 
they hoped to gain as a result. Although many reasons and expectations were 
advanced, most victims expressed the hope that giving a VIS would in-
fluence the sentence given to offenders, assert the "rights of victims over 
offenders", and generally ensure that justice was done. 

Victims were asked if they had difficulty in completing the statement and 
if they had any fears about their participation in the program. Response to 
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the first question depended, as might be expected, on the method of 
obtaining the statement. In Winnipeg and North Battleford, where state-
ments were completed through personal interview, a small group of partic-
ipants (15% and 9% respectively) reported initial difficulty in understanding 
the questions. 

However, significant numbers of participants also said they had difficulty 
when required to complete the statements themselves. Twenty-seven per 
cent of participants in the Calgary program said they would have liked 
someone to help them. Reasons given included a desire to ensure that "the 
statement was properly done" and problems with language and writing, 
particularly when trying to express the emotional impact of the crime. Some 
victims said they preferred a mail-out form, which indicates they should 
probably be given this option if they refused to take part in an interview-
based program. 

Between 14% and 28% of participants expressed anxiety about participa-
tion in the program, and the fear they experienced were consistent across 
all projects: the primary concern was that the offender or the offender's 
friends would seek revenge. 

Prosecutors and judges were asked what methodes they preferred for 
obtaining statements. These officials expressed a preference for whichever 
methods being used in their own programs, although for different reasons. 
They tended to emphasize matters to do with the quality or acceptability of 
the statements once prepared, rather than the advantages of the actual 
method of preparation. 

In Victoria, where statements were prepared by police constables follow-
ing personal interviews with the victims, there was unanimous feeling 
among prosecutors that an interview-based system provided more useful 
victim information than a mail-out system. The judges interviewed voiced 
the same opinion. 

At Calgary, in contrast, judges and prosecutors involved in the mail-
out/mail-back method indicated a strong preference for statements that were 
written and signed by the victims themselves rather than those prepared by 
a third party. 
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3. Effects of Victim Impact Statements on Victims 

Advocates of victim impact statements argue that, among other worth-
while results, the statements lead to greater participation by victims in the 
criminal justice system, and increase their feelings of satisfaction with the 
system and the role they have played in it. 

3.1 Level of Satisfaction 

In the evaluation, researchers asked both participating and nonparticipat-
ing victims about their level of satisfaction with the program and with the 
criminal justice system in general. Participants in all projects reported a high 
level of satisfaction with the program. 

Contrary to expectations, there was no difference in the degree of victims' 
satisfaction when their statements were used in court and when they were 
not. This held true over all projects, including the two (North Battleford and 
Calgary) where one group of participants knew with certainty that their 
statements had not been used because no charges had been laid. It appeared 
that participants derived benefits from the program that were not contingent 
on the actual use of the statement. 

When asked to comment on which aspects of the program they considered 
to be most helpful, victims indicated that it was to be given the opportunity 
to talk with someone about the offence and its effects and to have this 
infonnation conveyed to the court, to be given useful infonnation about the 
case, and to have the opportunity to contact someone in the event of a 
problem arising. 

3.2 Level of Participation in the Criminal Justice System 

Researchers found that, generally, there were no differences between 
program participants and nonparticipants with regards to contacts with 
criminal justice system officials, or in the number of victims voluntarily 
attending court or sentencing. However, to a slight but consistent degree 
participants were better infonned than nonparticipants about what was 
happening in their own cases. 
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3.3 Satisfaction with How Case Was Handled 

Victims in the Victoria, North Battleford, Calgary and Winnipeg evalua-
tions were asked how satisfied they were with their overal experience and 
the handling of their cases by the criminal justice system. Table 3 indicates 
that levels of satisfaction were similar across projects, and between partic-
ipants and nonparticipants. Although in three of the four evaluations more 
VIS participants than nonparticipants expressed satisfaction with their over-
all experience, the differences were not significant. 

Table 3: Satisfaction with Whole-Experience of Case: 
Comparison of VIS Participants and Non-
participants 

Participants Non participants 
% Satisfied % Satisfied 

Victoria 52 39 
North Battleford 58 64 
Winnipeg 59 48 
Calgary 53 47 

Sources of satisfaction with the judicial system were very similar in both 
groups, with responses most frequently centred on the positive manner in 
which the police handled the case, and the fairness and sensitivity shown to 
the victim. 

In most of the evaluations, researchers sought to assess what might 
account for the degree of overall case satisfaction in both the participant and 
nonparticipating groups. Two contributing factors were identified. The first 
was the extent to which victims felt they had been adequately informed 
about their case. The results indicate that there is a positive correlation 
between being adequately informed about case progress and feeling satisfied 
with the system. Victims who felt that their information needs were met also 
felt more satisified with the overall handling of their case. The second factor 
was the use of victim impact statements by the court. Although the relation-
ship between statement use and victim satisfaction was confused by the fact 
that few victims were aware of whether or not their statements had been 
used, the Calgary evaluation found that when VIS participants thought their 
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statements had been used by prosecutors, they were considerably more 
likely (70% as opposed to 42%) to indicate they were satisfied with the 
handling of the case. 

There was less similarity between participants and nonparticipants about 
the main sources of dissatifaction. One major difference was found in the 
North Battleford evaluation, when the primary source of dissatisfaction for 
both the participant and nonparticipants was the failure of the criminal 
justice system to meet their expectations, though this reason was cited more 
frequently by the participant group ( 41 % ) than the nonparticipant group 
(28%). This finding appears to lend weight to the argument that victims who 
have been given the opportunity to complete a statement may end up more 
disillusioned because their expectations have been heightened. 

3.4 Attitudes Towards Criminal Justice Officials 

Measures of retrospective (prior to the offence) and current attitudes 
towards criminal justice system officials were compared between partici-
pants and nonparticipants in Calgary, Winnipeg, Victoria and North Battle-
ford. (Previous involvement with the criminal justice system as a victim or 
offender was taken into consideration in data analysis). Overall, the VIS 
particpant and nonparticipant groups remained very similar in their attitudes 
and attitude changes. A slight but consistent increase in positive attitudes 
towards actors in the criminal justice system ( except towards defence 
counsel) was demonstrated by VIS participants. The major difference be-
tween VIS participant and nonparticipant groups was their attitudes towards 
the police. In Victoria and North Battleford, VIS participants reported a 
significantly more positive change of attitude towards the police than 
nonparticipants. 

3.5 Reporting Future Incidents 

A final measure of attitudes toward the criminal justice system concerned 
the cooperation of victims as evidenced by their willingness to report crime 
in the future. This varied substantially by jurisdiction. In Calgary and North 
Battleford, there were no differences between participants and nonpartici-
pants in willingness to report. In Victoria and Winnipeg, on the other hand, 
participants were more willing than nonparticipants to report crime in the 
future. 
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3.6 Attitudes Towards Sentences Imposed 

Victims' attitudes towards sentencing were examined generally and in 
relation to their own cases. It is noteworthy that over all evaluations and in 
all groups, the majority of victims held negative attitudes towards sentencing 
both before and after their cases. That having been said, the Winnipeg and 
Victoria evaluations did find VIS participants to be more supportive of 
sentences imposed by the courts than nonparticipants. 

4. Effect of Victim Impact Statements on the Justice System 

4.1 Use of Victim Impact Statements 

Crucial to an examination of the effect of victim impact statements on 
the criminal justice system is whether the statements were in fact used in 
the process. In looking at use of statements, the researchers applied the 
broadest definition possible. "Use" included anything from referring to a 
statement in submission to sentence, to actually filing the statement as an 
exhibit in court. 

The stated intention of all projects was to provide the victim, through the 
medium of the VIS, with a means of speaking independently and directly 
to the court at the time of sentencing. As Table 4 indicates this goal was 
met in varying degrees across the five projects. 

With the exception of the Victoria project, very few statements were 
actually used in court when the use or nonuse of statements was at the 
discretion of the prosecutors. Reasons given by prosecutors for not using 
the statement included the belief that they contained no new information, 
that many were too vague or irrelevant to be used, that they were of doubtful 
accuracy, and that they added to the cost burden of the system. 
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Table 4: Rate of Use of Victim Impact Statements 

No. of No. of Times VIS No. of Times VIS 
Evaluation used by Prosecutor Formally Presented 

Cases with a at Time of to the Court 
Completed Sentencing 

VIS* % (N) % (N) 

Victoria 91 58 53 0 0 
North Battleford 39 38 15 3 1 
Winnipeg** 113 Not known 43 49 
Calgary 125 14 18 0 0 
Toronto*** 60 83 50 67 40 

** 

*** 

Cases have been restricted to those with a guilty finding (i.e., the VIS was able to 
be used at the time of sentencing). The limited numbers of cases reflects the small 
number of checklists completed by prosecutors. 
The Winnipeg project called for the distribution of statements to the prosecutor, 
defence, and judge at the time of sentencing. No direct measure of the use made 
of the statements, by prosecutors at the time of sentencing, is available. 
The Toronto findings were based on interviews with 60 prosecutors who were 
asked about their most recent case in which a VIS had been completed. 

The Winnipeg project was the only one thltt formally established a 
procedure allowing for the distribution of statements to the judge and 
defence counsel as well as the prosecutor. Although the procedures estab-
lished in Winnipeg should have resulted in a 100% presentation of state-
ments to the court once a verdict of guilty had been reached, in fact only 
43% of the statements were actually distributed. The remaining 57% were 
not introduced owing to a mixture of program and court procedures, as well 
as prosecutor discretion. In some situations, crown prosecutors simply 
would not introduce victim impact statement, despite the fact that the project 
called for their introduction. 

Although the measurement of prosecutors' "use" of statements was some-
what different in the Toronto project, the evaluation results were encourag-
ing. Of the 40 statements reported as being formally presented to the court, 
two thirds were entered as exhibits and one third as crown submissions. 
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4.2 Other Nonsentencing Uses for the Statements 

It is argued that information contained in a victim impact statement could 
be used at other nonsentencing points in the process. It is interesting that 
the two projects reporting the least use of statements by prosecutors at the 
time of sentencing - Calgary and North Battleford - also reported the 
highest level of use at points other than sentencing. Prosecutors at both 
projects used the statements most frequently to provide background infor-
mation, but also reported using them in up to 20% of cases for negotiations 
with defense counsel, the examination of victims and witnesses, and during 
summation of the case in court. Overall the findings indicate that the level 
of use of victim impact statements for purposes other than sentencing was 
consistently below 25% in all projects. 

4.3 Content of the Statements 

One argument against the use of victim impact statements is that they do 
not contain information not already available in police documents: that the 
statements are merely a new way of "packaging" existing information. In a 
systematic comparison of the content of statements with police and proba-
tion records, no evidence was found to substantiate this argument. Police 
reports were found to contain much less detail on the effects of a crime on 
the victim. Generally, victim impact statements were found to be the only 
source of information routinely available to the court on the emotional 
impact of the crime. 

Another major criticism of the VIS is that victims are vengeful and that 
they will use this mechanism to "get back" at the offender. There was little 
or no evidence to support this contention. In Winnipeg only one of the 81 
victims interviewed commented in a way which could be considered venge-
ful, and in Victoria a content analysis of completed statements found such 
comments in only three instances out of 84. 

Calgary data on victims' views of the value of the statements suggested 
that revenge and vindication did not figure highly in victims' minds when 
they decided to return the statements, and the contents of the completed 
documents supported this view. 

4.4 Views of Prosecutors, Judges and Police 

Prosecutors' opinions on the impact and usefulness of the VIS varied 
considerably across the evaluations. At one extreme, the Toronto evaluation 
found that an overwhelming majority of prosecutors believed that victim 
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impact statements could play a useful role in the system. They believed that 
the statement allowed the victim to have a say, that it provided more 
information, and that it helped the judge understand the victim's point of 
view. At the other extreme, North Battleford prosecutors perceived the 
statement as being of no benefit to the criminal justice system aside from 
its use as a background document for the crown attorney's case and they 
remained convinced that the victim's feelings had no role to play in court 
decision-making. These widely differing viewpoints are reflected in the use 
made of statements by prosecutors at the time of sentencing. 

Generally, police did not see the program as imposing a significant burden 
on their workload, and most agreed that its benefits outweighed any extra 
work involved. Their most frequently mentioned concern was the small 
number of victims completing and returning the statements. Another mis-
giving was that crown prosecutors were not using the statements to the 
extent the police believed they should. Almost every officer interviewed 
stressed that the statement's most important feature was the fact that these 
were the victim's own words, not a police or crown interpretation of the 
victim's situation. They believed that the submission of the VIS itself, not 
merely the presentation of a summary, was the only appropriate form of use. 

Judges were interviewed in all but the Toronto project. It is a telling 
comment on the extent of the use of the statements in court that in two of 
the evaluations, the judges either had no experiences with a statement, or 
were surprised to learn that they had in fact heard cases in which a VIS had 
been obtained. 

5. Conclusions 

What have we learned from these evaluations? First, the findings dispel 
a number of myths. Victims do not use the VIS as a retributive tool and 
there is no evidence to suggest that the statements are vengeful in nature. 
In addition, the statements do not duplicate existing information. 

Second, the research has dispelled any illusions about the overall utility 
of the VIS to the criminal justice system. Completing a statement does not 
necessarily lead to greater victim satisfaction with the system, nor does it 
increase the victims' willingness to cooperate with the system in the future. 
Completing a statement does not, by itself, make the victims feel better 
about how the system is handling their case. They want to be informed about 
the progress of their case and they want information on how the criminal 
justice system operates. 
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However, the third, and perhaps most important finding of this research 
is that an overwhelming majority of victims, found the experience of 
completing a statement to be positive and would participate again if vic-
timized. Completing a statement appears to result in an increase in the 
victims' belief that their views are of interest in the criminal justice system. 

Because very few statements were actually used in court, the findings that 
pertain to the impact of the statements on the system and the victim are 
preliminary at best. However, it is to be hoped that the recent change to the 
Criminal Code that provides legislative authority to introduce victim im-
pact statements in the sentencing process, plus these preliminary findings, 
will encourage criminal justice officials to actively promote the use of the 
VIS. 
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1. Abstract 

The present study investigates all (415) cases of spousal violence known 
to the police in Jerusalem during 1987. The main aspects investigated relate 
to the type of police decisions in these cases, the factors related to police 
decisions, as well as some other characteristics of the complaint. In most 
cases (87% ), police merely record the complaint, without opening a criminal 
file. A criminal file is opened in less than 13% of the cases, with only 9% 
being prosecuted in court. Police decision to criminalize a suspect is more 
likely when the complaint is about a physical assault and when the suspect 
has previous complaint(s) filed against him/her. Wives' complaints (com-
prising 82% of total complaints) relate almost exclusively to actual physical 
violence or threats of violence. Husbands, on the other hand, complain much 
more frequently about non-violent acts (i.e. violations of court injunctions 
and other complaints). In the great majority of women's complaints, there 
is no counter complaint by the husband. On the other hand, most complaints 
by husbands are part of a mutual-complaint pattern. Mutual complaints are 
considerably more prevalent in non-violent events and in cases where 
multiple recidivist suspects are involved. The findings indicate that a harsher 
policy on the part of the police is needed, in order to better cope with the 
problem of spousal violence. 

2. Introduction: The Role of Police in Dealing with Spousal 
Violence Cases 

There is a general consensus that we do not know the real extent of 
spousal violence. In a national survey of family violence in the U.S., 28% 
of those surveyed reported marital violence at some point in the mardage 
(Straus 1978; Straus et al. 1980). One of the main conclusions of this 
national study is that 3.8% of American women had been victims of violence 
during the twelve months prior to the interview. 

Officials at the Ministry of Labor and Welfare in Israel recently estimated 
that about 10% of all married women in the country are/have been victims 
ofspousal violence (Steiner 1988). Thus, inspite of the uncertainty regarding 
the exact extent of this phenomenon, researchers and practitioners alike 
agree that spousal violence is a serious social problem and should be dealt 
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as such by the appropriate social agencies. In most cases of spousal violence, 
the police are the first official agency to deal with the problem, serving as 
the "gateway," "point of access" and "signpost" to other agencies. However, 
the small proportion of family violence that is reported to the police makes 
this type of violence one of the most underreported of crimes. According to 
the FBI statistics, marital violence is ten times less reported than rape 
(Martin 1978). Walker (1979) found that only 10% of abused women 
reported their victimization to the police. In a recent study, using interview 
data from a nationally representative sample of 6,002 American families, 
Kaufman-Kantor and Straus (1987) found that only 13% of severe wife 
assaults were reported to the police. In a survey on 595 Israeli battered 
women who have approached a recently established center for the preven-
tion of family violence, it was found that almost two thirds (63.4%) of these 
victims have never involved the police in their problems (Lev-Ari 1986). 
Thus, even the police, the most readily available official agency, deals only 
with the tip of the iceberg of this social problem. The actions taken by the 
police are of utmost importance, as they influence not only future behavior 
of known victims but also that of the "silent majority" of victims, regarding 
the involvement of the police in their victimization. 

Numerous studies in this field report that in their dealings with domestic 
violence, police are influenced by several stereotypes and beliefs: 

1. The widely held stereotype in society that views spousal violence as 
normative behavior. This stereotype is reflected in a variety of popular 
sayings and beliefs, e.g., a man's home is his castle, the sanctity of 
the home belongs to the private person, etc. (Berk & Loseke 1981; 
Homant & Kennedy 1985; Martin 1976). According to Davis (1981), 
one of the "structure rationales" of police to justify their non-reaction 
is that violence is a natural condition of marital intimacy and not a 
criminal event, and therefore there is no need for police to get 
involved. 

Many police officers believe they are acting according to public 
consensus, one that "endorses violence as an appropriate means for 
social control of women" (Faragher 1985). In a private conversation 
between the present author and a police officer who until recently was 
in charge of the department dealing with domestic violence in 
Jerusalem, the latter offered a very simple and straightforward defini-
tion of a battered woman: "A battered woman is a disobedient 
woman." 

2. A second stereotype widely held by police with regard to domestic 
violence is that it is "dirty work" (Davis 1981). Making a record in 
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such cases does not bring the glory brought to the police by solving 
intriguing murder cases, for example. Added to this is the high risk 
involved in domestic violence cases. According to FBI statistics, 20% 
of the total police officers killed in the line of duty died while 
answering family disturbance calls (Langley & Levy 1977). 

Police officers tend to measure their job performance according to the 
substantive work accomplished. They often view their work with 
domestic violence as a peace keeping role and not a law-enforcement 
role. 

3. Police often justify their non-action in domestic disturbances by their 
belief that the women will ultimately fail to press charges and so their 
intervention will not help anyway (Faragher 1985). However, a study 
in England shows that only one in ten women drop charges that they 
have pressed (Dawson & Faragher 1977). 

The above stereotypes and beliefs held by the police are obviously 
reflected in their response to spousal violence cases. Johnson (1985), citing 
two studies, reports that in both, only about one third of the women who 
approached the police found them to be helpful. Bell (1985), dealing with 
police disposition of domestic violence cases in Ohio, found that in 69% of 
the cases no action was taken at all. In the previously cited Israeli study 
(Lev-Ari 1986), in 6 out of 10 cases in which police were involved, they 
took no action whatsoever against the violent spouse. It seems justifiable to 
expect, therefore, that in principle, police attitudes and practices with regard 
to spousal violence in Israel should not be noticeably different from other 
countries. However, no detailed study on this topic has yet been conducted 
in Israel. 

3. Israel Police Regulations and Practices Regarding Spousal 
Violence 

Most offenses covered by the heading of "spousal violence" are con-
sidered by the police as relatively light offenses (misdemeanors such as 
threats, insults, slight attacks, causing bodily harm, causing damage to s 
property, etc.). In these cases, the police are granted wide discretionary 
powers as to their action. 

Current police response to spousal abuse is based on police regulations 
of 1979. These regulations were established following a research report 
submitted by a police-team (Eliram et al. 1977) which investigated all cases 
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of spousal violence known to the police during the first half of 1976 (1-6 
1976) in a sample of 13 police divisions from all over the country. The four 
largest urban areas of Israel (Jerusalem, Tel-Aviv, Haifa and Beer-Sheva) 
were included in this sample. One of the main recommendations of this 
research team was to appoint a "conflict resolution officer" in each police 
unit to be in charge of dealing with conflicts within families, between 
neighbors and "similar light criminal offenses." The task of this officer 
would be to investigate the case, to try and resolve the conflict and/or refer 
the parties to other appropriate social agencies and to make a recommenda-
tion as to the appropriate police response to the complaint. The implemen-
tation of this recommendation is not very clear. Police standing regulations 
specify that the task of this officer is to deal with all misdemeanor cases of 
this character. However, the head of the Israeli Police Investigation Depart-
ment recently disclosed that his department has cancelled the "conflict 
resolution" r~le of this officer in cases of domestic violence (Sde-Or 1987). 

Figure 1 presents the sequence of the decision-making process and the 
official alternatives available to the police at the various stages of dealing 
with spousal violence. 

In the following lines, the main regulations regarding the decision alter-
natives are specified. 

As a rule, in each case of wife battering the police is instructed to open 
a criminal file against the husband. In special circumstances, a "non-crimi-
nal" procedure is allowed if all the following conditions are fulfilled: 

1. The act was not serious. 

2. No real bodily harm was caused to the woman. 

3. The woman, on her own initiative withdraws the complaint against 
her husband or, from the outset, requests that he be only cautioned. 

4. It is evidently clear that no pressure has been exerted on the woman 
(regarding the cancelation of complaint) by the husband or any other 
interested party. 

5. There is no criminal file or "non-criminal" procedure on record against 
the husband for wife-beating or for assault in similar circumstances. 

6. · The husband admits to have committed the offense and expresses 
remorse (after being cautioned). 

The above regulations require that each police unit establish a card index 
record (arranged in alphabetical order) to include the details about all 
domestic violence complaints and police decisions on each incident. Cases 



724 Simha F. Landau 

in which a non-criminal decision is taken are not recorded in the central 
police computerized criminal register and can be found only in the local 
police manual card index record as reference in case of further complaints. 

Figure 1: Police Decision-Making Process in Cases of Spousal Violence* 

A 

B 

C 

D 

Complaint 

Preliminary Investigation 
100 % 

No criming; Card Index 
Record only: 1. 85.9% 

2. 87.3% 

Criminal File 
Opened: 1. 14.1 % 

2. 12.7% 

File Closed for Lack 
of Evidence: 

File Closed for Lack of 
Public Interest: 

Case prosecuted: 
1. 5.6% 

1. 4.2% 1. 4.3% 2. 9.4% 
2. 1.5% 2. 1.8% 

* In each decision in stages C and D, the first figure refers to the study of Eliram 
et al. (1977), and the second refers to the present study. 

Opening a criminal file does not automatically lead to prosecuting the 
case in court (see Fig. 1). The file may be closed for lack of sufficient 
evidence, or for lack of public interest. This second ground for closing the 
criminal file is used mainly in cases where the woman withdraws her 
complaint (Sde-Or 1987). 
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As can be seen from Fig. 1, the vast majority (85.9%) of spousal violence 
complaints are defined by police as "non-criminal" cases. Of every 100 
complaints, only in 14, is a criminal file opened against the violent spouse. 
However, only less than half (5.6%) of these 14 cases are finally prosecuted. 
Most of the cases are closed, either for lack of evidence ( 4.2%) or for lack 
of public interest ( 4.3% ). 

In the above study (Eliram et al. 1977), large discrepancies were found 
among the 13 police divisions with regard to the proportion of cases for 
which a criminal file was opened. This proportion varies from 0% to 37.5% 
of the cases. These discrepancies are found not only between large 
Metropolitan divisions and smaller municipal areas (where one could expect 
more informal treatment by the police), but also between different large 
Metropolitan areas. For example, in Jerusalem the proportion of criminal 
cases (i.e., criminal file opened) was 31.7%, which is about 2.5 times larger 
than the corresponding proportion found in Haifa (12.9%) during the same 
period. It should be noted, however, that a great difference exists between 
these two cities also with regard to the rate of spousal violence cases known 
to the police. In Jerusalem, this rate is only 1.136 per 1,000 population, 
while in Haifa it is almost three times higher (3.083 per 1,000 population). 
This variation could be due to a number of factors, such as different police 
practices, the larger proportions of Arabs and ultra-religious Jews in 
Jerusalem (i.e., groups less likely to involve police in spousal violence), etc. 
Another finding revealed by Eliram et al. (1977) relates to the high propor-
tion of cases prosecuted in Jerusalem: 60.0% of criminal cases in this city 
were prosecuted in court, a rate more than double that of the other ( com-
bined) 12 divisions (28.3% ). 

The main contribution of the above study is that it provides basic 
preliminary data with regard to police response to spousal violence in Israel 
more than ten years ago. However, this study did not investigate the factors 
that affect police decisions in these cases. It is the aim of the present study 
to fill in this gap in our knowledge with regard to police response to spousal 
violence in Israel. 

4. The Study 

The present study is part of a larger project investigating all cases of 
spousal violence known to the police in Jerusalem during 1987. The main 
objectives of the project.are to examine: 
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1. The factors that affect police response to these cases; 

2. The rates of "case mortality" from the initial complaint to the police 
up to the prosecution stage, and the factors associated with this 
"mortality"; 

3. The prevalence of spousal violence complaints in various population 
groups as well as in various areas of the city, given the special cultural 
and ethnic composition of the population in Jerusalem; 

4. The working relationship between the police and other official and 
non-official agencies in dealing with cases of spousal violence; 

5. The response of the courts to the problem in those cases which are 
prosecuted. 

Special attention is focused on possible discrepancies between official 
regulations and actual policy regarding spousal violence cases. 

Regarding the time frame of the project it should be noted that for 
recidivists (i.e., suspects against whom more than one complaint was filed), 
complaints prior to 1987 were also included. Mutual complaints (i.e., both 
spouses filing complaints) relate to previous years even if there was only 
one complaint in 1987. This was done in order to obtain fuller data regarding 
the temporal patterns and frequency of spousal violent events known to the 
police. The data of the present study refer only to the last complaint against 
each suspect, i.e., each suspect is counted here only once. 

The total number of suspects included in this analysis is 415, most of 
them (70.4%) are "first timers", i.e., they were involved only in one event 
known to the police. 

The preliminary findings presented here are based on the rather limited 
(and in many cases, incomplete) details on spousal violence found in the 
card index record, and the routine recording register of the Jerusalem police 
headquarters. 

The most striking demographic characteristic of this sample is that it is 
almost exclusively (97.9%) Jewish inspite of the sizeable proportion of 
non-Jews (mainly Arabs) in this city: non-Jews comprise close to 30% of 
the population in Jerusalem (Central Bureau of Statistics 1985), yet in our 
sample only about 2% are non-Jews. This discrepancy between the two 
ethnic groups in reporting spousal violence will be investigated in the further 
stages of the project. 

Table 1 presents selected characteristics of reported spousal violent events 
in Jerusalem. In these events, the great majority (78.6%) of complaints are 
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of wives against their husbands, Jess than one fifth (17 .9%) of the cases are 
of husbands complaining against their wives. Only a very small proportion 
(3.5%) of these events come to the attention of the police through other 
sources (neighbors, relatives, etc.). 

About 3 out of 4 complaints relate to physical assaults, while one out of 
four has to do with threats of violence, violations of court injunctions or 
other complaints (e.g., telephone harassment, causing damage to property, 
etc.). 

It is of interest to note that almost one quarter of the events (23.1 % ) were 
found to pertain to the category of "mutual complaints". According to some 
police officers, spousal violence complaints (including mutual complaints) 
are sometimes encouraged by a spouse's lawyer in cases of legal separation 
or divorce procedures. This aspect will also be further investigated in the 
later stages of the project. 

Table 1: Selected Characteristics of Spousal Violence 
Events (in Percent) 

A. Complainant % 
1. Wife 78.6 
2. Husband 17.9 
3. Other 3.5 

Total 100.0 
B. Type of Complaint 

1. Physical assault 74.0 
2. Threats of violence 11.9 
3. Violation of court injunction 9.2 
4. Other 4.9 

Total 100.0 
c. Mutual Complaints 

1. Mutual complaints 23.1 
2. No mutual complaints 76.9 

Total 100.0 
D. Previous Complaints 

1. No previous complaint 72.0 
2. 1 previous complaint 13.0 
3. 2-3 previous complaints 8.9 
4. 4+ previous complaints 6.0 

Total 100.0 
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As stated earlier, the majority of suspects are "first timers", and only less 
than 30% are recidivists with between one and 18 previous complaints filed 
against them. As shown quite clearly in Figure 1, the proportion of "no 
criming" cases in our study is slightly higher than that found in the study 
of Eliram et al. (1977). On the other hand, in 1987 the proportion of files 
closed for lack of evidence or public interest is lower, and the proportion of 
cases prosecuted is considerably higher than in the previous study. 

4.1 Factors Related to Police Decision 

In view of the high proportion of non-criming decisions in police response 
to spousal violence, it is important to examine the factors related to police 
decisions in these cases. When all the relevant data is collected, this will be 
accomplished by means of multivariate statistical analyses. At this stage, 
however, the relationship between police decision and the variables availa-
ble at this stage of the project is presented in Tables 2-5. 

Table 2, relating police decision to type of complaints, shows that the 
decision to criminalize the suspect is the highest in cases of physical assault. 
However, the differences between the categories in this table do not reach 
statistical significance. 

Table 2: Type of Complaint by Police Decision (in Percent) 

Type of complaint 
Physical Threats of Violation Other Total 
assault violence of court 

Decision injunction 

1. No criming 85.4 95.6 90.3 88.9 87.2 
2. Criminal file 14.6 4.4 9.7 11.1 12.8 

opened 
Total 100.0 100.0 100.0 100.0 100.0 
N 281 45 31 18 375 

x2= 3.939; d.f. = 3; p = .268 (n.s.) 

When police decision is related to number of previous complaints 
(Table 3), these two variables are found to be strongly related. The more 
previous complaints a suspect has against him/her, the greater the tendency 
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of the police to criminalize him/her on the current complaint. As seen in 
Table 3, the chance of a suspect with two or more previous complaints to 
be criminalized is more than four times that of a first timer. However, the 
most striking finding in Table 3 is that even in cases of multiple recidivists 
(the 2+ category) most suspects (70%) are not crimed at all. This practice 
is in sharp contradiction to Section 5 of the police regulations, which 
specifies that the no criming procedure is to be implemented only in cases 
of suspects without a previous record ( criminal or non-criminal) of spouse 
abuse. This discrepancy between official regulations and actual policy and 
practice reflects the reluctance of police to recognize spousal violence as a 
social problem and act accordingly. It seems that the previously mentioned 
statement of a police officer that a battered woman is a disobedient woman 
is clearly reflected in the findings of Table 3. 

Table 3: Number of Previous Complaints by Police Decision 
(in Percent) 

Decision Number of previous complaints 
0 1 2+ Total 

1. No criming 92.7 76.5 69.8 87.3 

2. Criminal file opened 7.3 23.5 30.2 12.7 

Total 100.0 100.0 100.0 100.0 

N 274 51 53 378 

x2= 27.227; d.f. = 2; p < .0001. 

Table 4 reveals that the police decision is not related to whether the 
complainant is the wife or the husband. On the other hand, suspects 
belonging to the "mutual complaint" category (Table 5) have a greater 
chance of being criminalized than those not included in this category. This 
is apparently due to the fact that suspects in the mutual complaints category 
tend to have more previous complaints filed against them, as will be shown 
below. 
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Table 4: Complainant by Police Decision (in Percent) 

Decision Complainant 
Wife Husband Total 

1. No criming 87.2 89.5 87.6 
2. Criminal file 12.8 10.5 12.4 

opened 
Total 100.0 100.0 100.0 
N 297 57 354 

x2= .226; d.f. = 1; p = .634 (n.s.). 

Table 5: Mutual Complaint by Police Decision (in Percent) 

Complaint 

Decision Mutual No mutual Total 
complaint complaint 

1. No criming 80.3 88.8 81.1 
2. Criminal file opened 19.7 11.2 18.9 

Total 100.0 100.0 100.0 

N 71 304 375 

x2= 3.756; d.f. = 1; p = .053. 

4.2 Factors Related to Complainant and Mutual Complaints 

An indirect (but not less important) way to more fully understand factors 
related to police decisions is to analyze in some detail the two cardinal 
characteristics related to the complainant: which spouse filed the complaint, 
and whether the other spouse also filed a complaint (not necessarily for the 
same event). Tables 6-9 relate to these characteristics. 

Table 6 shows quite clearly that wives' complaints relate almost exclu-
sively to actual physical violence or threats of violence. Husbands, on the 
other hand, complain much more frequently about non-violent acts (i.e., 
violation of court injunction and other complaints). Thus, our findings are 
in line with those of many previous studies which show that spousal violence 
is predominantly a problem of battered women and quite rarely a problem 
of battered husbands. 
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Table 6: Complainant by Type of Complaint (in Percent) 

Type of complaint Complainant 
Wife Husband Total 

1. Physical assault 79.0 62.0 75.8 
2. Threats of violence 12.4 5.6 11.2 
3. Violations of court injunction 5.4 21.1 8.3 
4. Other 3.2 11.3 4.7 

Total 100.0 100.0 100.0 
N 314 71 385 

x2= 29.889; d.f. = 3; p < .0001. 

Table 7 presents the distribution of wife and husband complaints in 
relation to the combination of two factors: Recidivism and mutual com-
plaints. This table reveals that for the great majority of women's complaints, 
there is no counter complaint from the husband. On the other hand, most 
complaints by husbands are part of a mutual-complaint pattern. 

Table 7: Complainant by Recidivism and Mutual Complaint (in Per-
cent) 

A 
Recidivism and mutual complaint Complainant 

Wife Husband Total 
1. First timer, no mutual complaint 63.4 29.6 57.1 
2. First timer, with mutual complaint 6.7 39.4 12.7 
3. Recidivist, no mutual complaint 22.6 9.9 20.3 
4. Recidivist, with mutual complaint 7.3 21.1 9.9 

Total 100.0 100.0 100.0 
N 314 71 385 

x2= 76.196; d.f. = 3; p < .0001. 

B 
1+3. No mutual complaint 86.0 39.4 77.4 
2+4. With mutual complaint 14.0 60.6 22.6 

Total 100.0 100.0 100.0 
N 314 71 385 

x2= 71.741; d.f.= 1; p < .001. 
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When the dates of complaints become available, it will be possible to 
ascertain who files the first complaint in mutual complaint cases. It is 
reasonable to assume that in most cases it is the woman, since she is the 
underdog in the great majority of spousal violence events. 

Tables 8 and 9 relating mutual complaints to type of complaint (Table 8) 
and to the number of previous complaints (Table 9) show quite clearly that 
mutual complaints are considerably more prevalent in non-violent events 
(i.e., categories 3 and 4 in Table 8) and in cases where multiple recidivist 
suspects are involved (i.e., category 3 in Table 9). 

Table 8: Mutual Complaint by Type of Complaint (in Per-
cent) 

Complaint 

Type of complaint Mutual No mutual Total 
complaint complaint 

1. Physical assault 71.0 75.6 74.6 
2. Threats of violence 4.3 13.6 11.5 
3. Violation of court 16.1 7.0 9.1 

injunction 
4. Other 8.6 3.8 4.9 

Total 100.0 100.0 100.0 
N 93 77.3 409 

2 x = 15.692; d.f. = 3; p < .001. 

Table 9: Mutual Complaint by Number of Previous Com-
plaints (in Percent) 

Number of previous Complaint 
complaints Mutual No mutual Total 

complaint complaint 
1. 0 54.7 77.0 71.8 
2. 1 15.8 12.3 13.1 
3. 2+ 29.5 10.7 15.1 

Total 100.0 100.0 100.0 
N 95 317 412 

x2= 22.781; d.f. = 2; p < .001. 
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5. Discussion 

The extremely high proportion of no criming in spousal violence cases in 
Israel is very disturbing. It is particularly disturbing that in the last ten years 
the proportion of criming of these cases has hardly changed, and the 
proportion of prosecutions has increased only modestly. These high propor-
tions of non-criming undoubtedly discourage battered women from com-
plaining altogether, or from complaining a second time after a no-criming 
decision following the first complaint. In part, this may explain the large 
proportion of first timers in our sample: Women do not bother to complain 
a second time after experiencing non-action on the part of the police "in 
response to" their first complaint. An alternative explanation could be that 
the first complaint had the desired deterrent effect on the husband. However, 
both anecdotal information and systematic studies on this topic indicate that 
this is the less probable explanation. 

We found that women complain more frequently about actual violence 
and have much less complaints filed against them by their husbands. Thus, 
cases of women complaining about physical violence with no mutual com-
plaints seem to constitute the more genuine cases of spousal violence on 
which police should concentrate and respond more harshly. 

In comparison to women, males as complainants are much more involved 
in non-violent events and in mutual complaints. Some of these events are 
cases in which complaints of spousal violence are part of ongoing or 
prolonged marital conflict and dispute related to separation or divorce 
procedures. It would seem that these cases strengthen the police stereotypes 
about spousal violence which in turn encourages their practice of non-inter-
vention and non-crimining of spousal violence in order not to be manipu-
lated by conflicting spouses involved in marital dispute. However, even if 
such cases do exist (and their real extent is still to be ascertained), they 
undoubtedly comprise only a minority of spousal violence cases recorded 
by the police. 
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1. Subject and Goals of the Study 

The empirical analysis of police response to family disputes was carried 
out by the Criminological Research Group of the Bavarian Police upon 
request of the Bavarian Ministry of the Interior during the years 1988 and 
1989. 

This request demonstrates the altering change in the significance of 
domestic violence ( of which "family disputes" are an integral part) which 
has come about in recent years in the Federal Republic of Germany: 
Domestic or family violence and here especially violence by men against 
their wives or girlfriends is, according to present (very incomplete) knowl-
edge, meanwhile known to be one of the most serious problems existing of 
violent crime. This is due not at last to the fact that this form of violence, 
because of its inherent nature, still remains socially least controllable and is 
therefore widely underestimated in its frequency and seriousness. 

Typical of the Federal Republic of Germany is that this change in the 
significance of domestic violence is out of all proportion compared to the 
very unsatisfying state of research on this subject. At present, however, it 
is impossible to obtain reliable data on the different kinds, the (statistical) 
extent and the development of domestic violence. According to these deficits 
there is no sufficient knowledge of the prevention and control of this 
violence. Nevertheless it can and must be assumed that domestic violence 
is not restricted to a small percentage of families at risk. 

The unsatisfactory state of research also applies to the part of domestic 
violence which is defined as "family disputes" by the police. According to 
the definition used by the German police a "family dispute" is any quarrel, 
altercation or strife, including domestic violence (without sexual assaults 
and the abuse of children), between family and household members which 
is reported to the police by the affected persons themselves or by other 
witnesses such as neighbours or acquaintances. 

As far as we know there has only been one empirkal study carried out 
in the Federal Republic of Germany up to now which refers explicitly to 
family disputes. Unfortunately, the results of this analysis of 54 police 
responses to domestic disturbances were only published in part (Krause 
1984). A further study on this subject, which also was published only in 
part, was carried out by Benard and Schlaffer (1986) for the Austrian police. 
Otherwise the knowledge of policing family disputes refers to the police' 
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"knowledge by experience" (Giese & Stendel 1974; Fullgrabe 1974; Weger 
1980; Deutsches Polizeiblatt 1983) and/or the statements of police officers 
and victimized women which have been published in studies primarily 
concerned with the protection and treatment of female victims (Clausen 
1981; Hagemann-White et al. 1981; Sack & Eidmann 1985; Chelmis 1985; 
Bergdoll & Namgalies-Treichler 1987). 

Considering the almost non existing reliable knowledge of police re-
sponse to family disputes, the discussion of this response and, above all, the 
quantity and severity of the reproaches which are brought against the police 
are noteworthy. 

The police are blamed for coping inefficiently and passively with domes-
tic violence and for not giving the anticipated and badly needed protection 
and assistance to victimized women. They are blamed for primarily pursue-
ing conflict settlement by restoring peace through conciliation and mediation 
and not by arresting and prosecuting the (male) offender. Therefore, up to 
now, domestic violence and especially wife battering is still valuated and 
handled by the police as a "private affair" and not as a criminal act for which 
the offender is responsible and for which he should be treated in exactly the 
same manner as if the offence had occured outside the family ( e.g. 
Hagemann-White et al. 1981; Bergdoll & Namgalies-Treichler 1987; Hage-
mann-White 1989). 

These reproaches come primarily from the womens' movement to whom 
much credit must already go for the change in the significance of domestic 
violence. But the representatives of this movement are not satisfied with this 
improvement: The feminist approach to domestic violence and especially to 
wife battering is not only aimed to spotlight this violence and lift the taboo 
but rather to totally non-privatise it by prosecution. 

In this sense, the police are urged to adjust the aim of their response to 
family disputes from the restoration of "domestic tranquillity" to law en-
forcement. The police are urged to reduce the deficits in prosecution for acts 
of domestic violence and to abolish the double standards for reactions to 
acts of violence inside and outside the family (Hagemann-White 1989, 
p. 135). 

This request is not met by the police with unanimous approval - the case 
is quite the reverse. To be sure, police too are not content with their present 
responses to family disputes but do not believe themselves capable of 
efficiently coping with domestic disputes and violence incidents at all. For 
settling a conflict by conciliation and counselling is not thought to be a 
"real" task of the police and even though law enforcement is actually 
"police-like" it seems to be no remedy at all in this case. Law enforcement 
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and prosecution are looked upon as counterproductive because police pros-
ecution and criminal punishment would almost always increase existing 
tensions and conflicts. Therefore, law enforcement and prosecution would 
only aggravate the domestic dispute instead of giving the anticipated and 
intended help. Actually, the police can do little towards a definite settlement 
of the conflict and should therefore be the last link in the chain of interven-
tions in cases of domestic violence. 

Whether or not this is true, the problem for the police is that they are the 
first and not the last link in the chain of formal interventions because of 
their prominent position as a crisis intervention agency in domestic dispute 
incidents. If it were only for this reason (and not for the requests put to 
them) the police must strive for the "proper" police response to family 
disputes. 

Due to the very poor state of research on domestic violence in general 
and on policing family disputes especially this "proper" method is difficult 
to find. For that reason, this study is aimed at giving some advice to or at 
least hints for coping more efficiently with family disputes through an 
empirical analysis of police response to incidents of domestic dispute and 
violence. 

2. Methods 

In order to make inquiries on police responses to family disputes the 
Bavarian uniformed police officers were asked to fill in questionnaires after 
each and every response. Those questionnaires asked for the nature and 
seriousness of the dispute, the social and behavioural characteristics of the 
participants and the police methods and measures of coping with these 
conflicts. 

During October and November 1988 there were 2,074 domestic dispute 
calls reported and analysed in the whole of Bavaria; one year later a 
subsequent inquiry followed concerning the judicial disposition of the cases 
referred to the public prosecutors of each court district in Bavaria. 

The presentation of the most important findings of these inquiries follows 
the assumptions, requests and allegations made in literature which are 
especially relevant to the characteristics of family disputes in general, actual 
police response in particular and to the possible and/or necessary con-
sequences to be drawn for future policing. 
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3. Findings 

3.1 The Initial Point of Police Responses to Family Disputes 

The results concerning the initial point of police response to family 
disputes i.e. 

• findings on the nature of the disputes themselves and 

• findings on the social and behavioural characteristics of the parties 
concerned, 

indicate that the estimation of policing family disputes by the police 
officers as "problematic" and "disliked" is not due to their quantity but to 
their specific quality. 

3.1.1 Family Dispute Responses do not happen very often 

Contrary to what is often stated but not proved in literature, policing 
family disputes do not belong to the more frequent police activities: Accord-
ing to the results of this study its share in all police responses to ( emergency) 
calls lies under 1 %. Taking into account considerable regional differences -
the frequencies within the seven Bavarian police headquarters range be-
tween 5.4 and 9.4 family dispute responses per 10,000 multiple person 
households - policing family disputes is not "normal" in the sense of being 
a "daily event" for the police officers. Therefore, the police officers can 
neither develop a "routine response" nor can they rely solely upon their 
knowledge by experience. 

3.1.2 The Nature of Family Disputes is very often unintelligible and 
unforeseeable 

It is not only very difficult for the police officers to obtain more routine 
because of the comparative rarity of their responses to family disputes but 
even so because the nature of the disputes varies greatly and only rarely 
there is sufficient information available before their arrival at the place of 
action. "Family disputes" can be trifles but can also be serious strifes with 
life-threatening, even mortal results for the parties concerned: 
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• More than half of the 2,074 analysed disputes (53%) had only been 
quarrels, 42% of them, however, violent incidents. 

• Even when violence occurred during the dispute there were not always 
persons injured: Only 25% of the victims (as well as 6% of the 
offenders) were more or less seriously hurt. 30 victims (and 5 of-
fenders) were so badly injured that they had to be taken to a hospital; 
3 victims were killed. 

• Apart from that 36% of the victims and even 10% of the offenders 
were obviously disturbed. 

• Before or during the presence of the police 42% of the offenders and 
even 16% of the victims behaved belligerently in an aggressive man-
ner. This was due not at last to the fact that almost half of the offenders 
(47%) and nearly a quarter of the victims (22%) were drunk or had 
been drinking. 

Because of the possible though not always existing seriousness of these 
conflicts, responses to family disputes gain a high priority in the "dispatch 
hierarchy" of police headquarters: In 83% of all responses analysed the 
police came to the places of action immediately, in 87% of all responses 
with two officers. 

The police were called very frequently during the evening- and night-
hours (but only slightly above average on weekends): 65% of all calls 
occurred between 6 p.m. and 3 a.m. 

For the most part the police were called by the disputants themselves, 
mostly by the victims. In a good third of all incidents (38%) the families 
involved were already known to the police from one or more previous 
responses. 

69% of the disputes took place between spouses or cohabitees, 20% 
between parents and their (grown up) children. Additional persons, primarily 
family or household members (76% ), were at the place of action in more 
than half of the incidents (58%) when the police arrived. 

In two-thirds (65%) of the cases the dispute was already finished when 
the police got to the place. Only in a quarter of all cases (24%) the dispute 
was still in full activity; in approximately one-tenth of the cases (8%) the 
dispute began anew upon arrival of the police. 
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3.1.3 Responses to Family Disputes are not dangerous for the Police 
Officers themselves 

Responses to family disputes are considered to be "problematic" and 
"disliked" not only because the police officers do not know the nature of 
the conflict which awaits them but also because they do not know what 
awaits them personally. Police response to family disputes is normally 
described as being dangerous for the police officers involved because the 
aggressions can be turned against them and the victim very often sides with 
the offender against the police. 

The findings of this study do not confirm these statements: In only 3% 
of the responses (or in 61 cases) the offenders behaved belligerently against 
the police and there was no single case detected in which the victim took 
side with the offender against the police. 

The fact that 97% of all family disputes were disposed of peacefully, 
likewise contradicts the often stated allegation that such aggressions against 
the police are caused by a clumsy and unprofessional handling of the 
disputes by the police officers themselves. 

As a rule the police do not have to take aggressions against themselves 
into consideration: According to the findings of this study it only happened 
rarely that the offender - and not at all the victim - of the family dispute 
behaved belligerently against the police. 

Although this situation is favourable in itself, it might become problem-
atic for the police officers' awareness of their own safety: In spite of and 
directly because of the rare occurrence of aggressions against the police the 
officers must be trained for the potential dangerousness of their responses 
to family disputes. 

3.1.4 Domestic Disputes are primarily verbal and physical Abuse of 
Wives by their Husbands 

The police term "family dispute" conceals and minimizes the existing 
violent relationships within the family. According to the findings of this 
study, family disputes are in no way equally entitled to all family members 
but are primarily verbal or physical violence from men towards women: 
79% of the victims are female, and 91 % of the offenders are male (the 
following data refer to the 1,491 police responses in which the officers were 
able to determine the offender-victim-statuses). 

The disputes between male offenders and female victims (76% of all 
cases) are by far the most frequent and at the same time the most difficult 
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ones to be foreseen by the police officers: For on the one hand they can be 
settled relatively unproblematic; on the other hand they can escalate into 
serious wife battering and even, in three cases, to mortal consequences for 
the wives. 

The dominance of male offenders is most apparent in disputes between 
spouses or cohabitees: Here 89% of the victims are women and 92% of the 
offenders are men. This type of dispute is also the one which causes more 
than two-third (69%) of all police responses. 

Women are only seldom offenders (in 10% of the police responses). In 
30% of these disputes other women were victimized. Contrary to male 
offenders the female ones are more often visibly disturbed, and although 
they behave less aggressively they are more often injured (by the male or 
female victim). 

If men become victims of family disputes at all, then they are mostly 
attacked and assaulted by other men (in 69% of these disputes) and above 
all in two dispute situations: During disputes between "parents and their 
grown up children" and during disputes between "other family members and 
relatives". In these two situations men make up for 46% respectively 50% 
of the victims and 90% respectively 84% of the offenders. 

Disputes between men (14% of all police responses) are by far the most 
aggressive in nature. These families are very often known to the police from 
previous responses and are also the ones burdened with the most problems. 

3.1.5 Family Disputes are spread among all social Classes and occur 
in the Country as well as in the Cities 

Family disputes are spread among all social classes and occur in the more 
rural areas as well as in the bigger cities of Bavaria. According to these 
findings family disputes are neither a problem of the lower social classes 
nor a problem of the big cities. There are, however, hints that the police are 
more often called by families in impairing socioeconomic circumstances and 
by families which live in the more rural parts of Bavaria: In other words by 
families which either do not see subjectively other remedies or by families 
which objectiveley do not have other possibilities to settle the conflict. 

3.i.6 Family Disputes have a long Conflict-Background behind them 

The data provided by the police officers to the probable causes and 
motives of the actual disputes make clear that the disputes to which the 
police are called generally took place in families with long conflict-histories. 
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Above all they are caused by alcohol and alcohol abuse problems: 51 % of 
the offenders and 23% of the victims of the actual disputes are under the 
influence of alcohol. In the second place are problems which are related to 
the seperation or divorce of spouses or cohabitees: At least one quarter of 
the spouses lived in separation or divorce, almost one third of them stayed 
in the same appartment. 

With regard to the generally rigid conflicts it is surprising to find that the 
police responded in only one third (38%) of the calls to families which were 
already known to the officers from previous responses. But, as it could be 
expected, those "recidivist" families are the ones with the greatest problems: 
The disputes are more aggressive and are also more often characterized by 
factors which are related to social and economic pressure. It is with these 
"families at risk" that conflict settlement is rarely "done" with a one-time 
intervention (whether by the police or by other agencies). 

3.1.7 Summary 

The findings on the initial point of police responses to family disputes 
make evident that these responses do not get their importance for the police 
through their frequency or their dangerousness for the officers themselves 
but rather through their specific qualities. 

Family disputes range from relatively harmless (verbal) quarrels to mas-
sive assaults with life-threatening and even mortal consequences for the 
persons involved. Only rarely do the police officers know before their arrival 
at the place of action which of these situations will await them. However, 
they can assume that in the majority of those disputes women will be 
insulted or battered by their husbands or friends and that the offender is 
drunk and has behaved belligerently. 

The following findings on the methods and measures of police response 
to family disputes i.e. 

• findings on the nature and the frequency of different police measures 
used in general, 

• findings on the use of Jaw enforcement measures especially and 

• findings on the probable anticipations und interests of the victims, 

will show how the police officers "handle" these situations, which meas-
ures they take to settle the conflict, and to which extent their proceedings 
support the allegation that the police do not equal to their important task of 
preventing and controlling domestic violence. 
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3.2 The Methods and Measures of Police Responses to Family 
Disputes 

3.2.1 Police Response to Family Disputes: Conciliation and Media-
tion but also Law Enforcement 

Although less than half of the family dispute incidents to which the police 
are called can be classified as serious or actually violent, and although in 
two-thirds of the police responses the disputes have already calmed down 
before the arrival of the police, and although only one-third of the families 
is already known to the police from previous responses, there is almost no 
response in which the police officers did not take any measures to settle the 
conflict: the term "no measures at all" only refers to 6% of all 2,074 analysed 
responses. 

The frequency and the nature of the measures adopted by the police 
depend, as expected, on the situation they came upon: The least problematic 
for the police officers are the already "calmed down" disputes, the most 
problematic are the relatively few cases in which the dispute begins anew 
upon arrival of the police. 

Based on all 2,074 police responses, the measures which are most 
prominent are those which are intended to restore peace ("domestic tranquil-
lity") and to emphasize legal norms through "conciliation and mediation" 
and "explaining the course of law". 

The use of measures of law enforcement depend upon the seriousness of 
the dispute and whether an acute danger must be done away with: In cases 
of domestic violence (42% of all responses) criminal complaints are almost 
always filed if the victim has been injured. 

Even in cases of "only" conciliated or mediated disputes, the measures of 
the police are mostly aimed at the offenders of the family disputes and not 
at the victims. That means that the police officers follow their usual (penal) 
conditions of action which place the offender (respectively disturber) and 
not the victim in the middle of police proceedings, even in their "peace 
restoring function". 

This finding also applies to the extent in which Jhe offenders and/or the 
vie;tims are requested to leave the apartment: Even this measure is in no way 
primarily aimed at the victim as the person who is supposed to be the weaker 
one and therefore easier to influence. Whereas in 20% of the responses the 
offenders were ordered or forced to leave the apartment, the victims were 
in only 15% of all cases either asked to leave the apartment or brought 
directly to other persons by the police. 
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3.2.2 Criminal Justice (Penal Social Control) is characterized by 
Routines of Non-Intervention in Cases of Family Disputes 

The practice of law enforcement by the police must be strictly distin-
guished from the practice of law enforcement done by criminal justice. 
According to the findings of this study the reproach of practicing "routines 
of non-intervention" (Fromme[ 1989) clearly applies to criminal justice but 
not to police. 

3.2.2.1 Initiation of Law Enforcement by the Police 

27% of all police responses result in a criminal complaint; 78% of these 
penal reports refer to offences of bodily injury. The dominance of these 
offences indicates that the practice of filing a criminal complaint is closely 
related to the obvious seriousness of the family dispute and the probable 
damage done to the victim: 

• when the dispute was carried out verbally (1,088 cases), criminal 
complaints were only filed by the police in 7% of those incidents; 

• when the victim was visible disturbed (737 cases), criminal complaints 
were filed by the police in 34% of those incidents; 

• when the dispute was carried out in a physical-aggressive manner (876 
cases), criminal complaints were filed by the police in 53% of those 
incidents; 

• when the victim was injured during a violent dispute (519 cases), the 
rate of criminal complaints filed by the police amounts to 74%. 

To be sure, the police officers could have filed more criminal complaints. 
According to the pledge of the German police to the principle of legality 
(i.e. the obligation to prosecute all punishable offences), they even must 
have done so. However, according to the findings of this study, it is doubtful 
whether a more often or even "automatic" filing of a criminal complaint 
would be reasonable or even desirable. These doubts refer to the disposition 
practices used by criminal justice and the fact that already half of the 
complaints are only filed by the police and are not initiated or supported by 
the victim in a separate private complaint. 

3.2.2.2 Disposition of Preliminary Proceedings in Cases of Family 
Disputes by Criminal Justice 

The disposition practices of criminal justice (i.e. public prosecutor offices 
and courts) are characterized by routines of non-intervention: The public 
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prosecutors dismiss 84% of the preliminary proceedings and even the few 
criminal complaints which are charged result to 21 % in a dismissal or an 
acquittal by courts (the following findings are based on the cases which had 
been already disposed of by the public prosecutor's office respectively the 
court at the time of data collection). 

The prosecutorial decision whether or not to prosecute ( charging decision) 
is not based on the same factors as the police decision whether or not to file 
a criminal complaint - i.e. the seriousness of the dispute, its probable 
meaning for the victim, and the fact whether the victim had been injured or 
not - but rather on formal legal criteria. 

According to these "normative rules of application" a punishable offence 
will be more likely charged and less likely be dismissed 

• the less likely the offence is typical of a family dispute (but for 
example an act of resisting a police officer in the execution of his 
office or offences like theft or drug offences which had been detected 
"by chance" during the police response); 

• the more serious the offence is according to the punishment laid down 
in the penal law; 

• the more frequent several offences have been committed by one 
offender. 

Otherwise or at least more apparent than the police, public prosecutors 
and judges follow routines of non-intervention in the disposition of cases of 
family disputes: Violent crime offences, which are typical of these disputes, 
are even more dismissed and even more seldom charged and convicted than 
violent acts which are committed outside the family. 

In their disposition practice public prosecutors ( and judges) are obviously 
not impressed or influenced by the extent to which this violence is made 
public by criminal complaints: This statement is proved by the comparison 
of the frequencies of criminal complaints filed by the police and the 
prosecutorial dismissing decisions in every single police headquarter. With 
one exception, the public prosecutor's offices more frequently dismiss the 
preliminary proceedings in those court districts where many criminal com-
plaints have been filed. ., 
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3.2.3 The Victims are cooperative but not always interested in Law 
Enforcement 

According to the charging and sentencing decisions of public prosecutors 
and judges it seems to be doubtful whether the police should initiate law 
enforcement more often - as it is requested by the womens' movement. The 
doubts do not only refer to the fact that every dismissal can be understood 
by the offender as a "permit" for further acts of violence but also to the 
behaviour of the victims and their presumed interests in law enforcement 
and punishment. 

The findings of this study prove that on the one hand the victims want to 
settle the conflict by the police - the police are called mainly by the 
disputants themselves - but on the other hand they do not seem to want the 
offender to be prosecuted all the time: The vast majority of complaints are 
filed by the police officers; private complaints are laid by the victims in only 
18% of all family dispute incidents. 

But if the victims decide for law enforcement they will stick to this 
decision: Withdrawal of complaints by the complainants were found to be 
very rare. 

3.2.4 The Effects of Police Methods of Intervention and Non-Interven-
tion 

Police responses to family disputes do not only occur with variable 
frequencies in the areas of the seven Bavarian police headquarters but are 
also disposed of in very variable ways, especially with relation to the extent 
to which law enforcement measures have been initiated by the police. By 
the example of two police headquarters it is possible to compare the 
proceedings and effects of the both methods of conflict settlement which 
differ on principle: 

• the method of intervention, i.e. emphasizing the actual meaning and 
sanctioning power of the police by settling the dispute through meas-
ures of law enforcement; 

• the method of non-intervention, i.e. emphasizing the symbolic mean-
ing and sanctioning power of the police by settling the dispute through 
mediation and counselling. 

The comparison of bo_th methods shows that it is impossible to decide for 
one or the other method on principle: The method of intervention seems 
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neither to be more successful nor - as it is often stated - more detrimental 
for the future behaviour of the offender. Law enforcement and prosecution 
do not necessarily lead to an increase of the existing tensions and conflicts. 

On the other hand is the method of non-intervention not less successful 
than the method of intervention - at least from a police point of view: The 
few complaints filed by the police officers following the method of non-in-
tervention lead relatively more often to charges and convictions and the 
families are lesser inclined to call the police again. 

But is successful policing also a success from a victim's point of view? 
For "non-intervention" also implies a certain indifferent behaviour on part 
of the police and especially that the police do not take side with the victims. 

4. Conclusions and Recommendations 

According to the results of this study the police response to family 
disputes is in many ways different from what could be expected by the 
reproaches and statements made in literature and can not, above all, be 
criticized as being "totally unsatisfactory". 

But this conclusion does not justify the statement that the police response 
to family disputes is sufficient and efficient on all accounts and nothing or 
only a little bit should be changed or improved. That conclusion would not 
only be contradictory to the dissatisfaction of all parties concerned as it is 
expressed in the literature but it would be contradictory to some problematic 
findings of this study too. 

These findings refer not only to the often unintelligible and unforeseeable 
nature of the disputes and the required police response or to the omission 
of possible and/or indispensable criminal complaints or to the obvious 
disagreement of police and criminal justice on how to react on domestic 
violence, but also to the remarkable regional differences in policing family 
disputes - especially with regard to the initiation and disposition of charges. 

Apart from the fact that such regionally different methods of policing and 
prosecuting are usual - that is proved by every supraregional comparison -
but by no means desirable, these differences unmistakably indicate that the 
question of the necessity and the benefits of law enforcement in cases of 
family disputes is still unanswered. 
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Therefore the police officers are often uncertain of how to behave when 
responding to family dispute calls. Hence it may follow that the victims and 
the offenders of the disputes are not treated suitably and adequately - and 
that the police response is criticized as being insufficient. 

For any recommendations to be made for a better future policing of family 
disputes the following research results should also be taken into considera-
tion - besides the findings of this study: 

• the experiences which have been made in other countries - especially 
in the USA and in England - with the effects of more law enforcement 
in cases of family disputes ("arrest programmes"); 

• the results of research on sanctioning and sentencing and their effect 
on the German Penal Law, especially on the German Juvenile Criminal 
Law; 

• the results of the research on victims' anticipations and interests, 
especially on the victims' needs for punishment and restitution. 

4.1 Experiences with "Arrest Programmes" and their Conse-
quences for the German Police 

In other countries, especially in the USA but also in England, the 
problems of domestic violence and the police response to it were "dis-
covered" and discussed earlier than in the Federal_ Republic of Germany. 
Therefore, suggestions and programmes for a more adequate policing were 
earlier made and tested. 

Above all, there were the results of research proving the decrease of 
violence after a more repressive intervention of the police (i.e. arresting the 
offender) in cases of family disputes (Sherman & Berk 1984; Ellis 1987) 
which caused the German womens' movement to call for a similar way of 
policing family disputes in Germany too (Hagemann-White 1989, p. 135). 

But a critical analysis of these results shows that they can only be applied 
with caution to German policing conditions: The proceedings of the (Amer-
ican and English) police under the conditions of the principle of opportunity 
can not be compared to the proceedings of the German police under the 
pledge of the principle of legality. 

Obviously, the police in the USA and England only used "repressive" 
methods - i.e. filing criminal complaints and arresting the offenders - on 
very rare occasions. Therefore, even after implementing the "arrest pro-
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grammes" they do not come up with the extent of "criminalization" which 
has been already reached by the German (at least by the Bavarian) police 
when responding to family disputes. 

That is why the results of these "arrest programmes" can not be used to 
justify the call for more law enforcement by the German police on principle. 
But they can be used for giving arguments against the doubts and the 
prejudices which do not only exist within the police with regard to the use 
of "repressive" methods when settling a family dispute: The results of the 
various research projects do indicate that these methods do not intensify 
existing conflicts but, on the contrary, support the prevention of further 
violence by deterrence. 

Therefore, it is justified to call for the elimination of the deficits in the 
detection and investigation of domestic violence and for the elimination of 
the different standards in dealing with acts of violence committed inside or 
outside the family. But, according to the results on sanctioning and sentenc-
ing and on the victims' needs and interests, it is not justified to see the aim 
of police responses to family disputes in law enforcement on principle. 

4.2 The Effects of the Research on Sanctioning and Sentencing 
on the German (Juvenile) Criminal Law 

The results of the research on sanctioning and sentencing show that the 
different kinds of interventions and punishments have nearly the same 
effects on the future behaviour of the offenders - if any effects at all! 

Therefore, the tendency - above all in the Juvenile Criminal Law - does 
not go to more criminalization and punishment but to the reduction of 
criminalization and to the development of alternatives to criminal punish-
ments. In general, it is intended to do "less" than "more" and to confirm the 
ideas of non-intervention and minimization of punishments (Kerner 1989; 
Heinz 1990). 

And with regard to domestic violence, there is no sufficient evidence that 
in cases of family disputes more often and more severe sanctioning will 
have a better effect on the future behaviour of the offenders than in acts of 
violence committed outside the family. 

That is why there is no need to call for more law enforcement in cases 
of family disputes on principle, but to call for more specific responses to 
the individual cases - according to what criminal law and law enforcement 
can afford: One must keep in mind that criminal law and law enforcement 
are not aimed to the settling and mastering of family conflicts. 
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4.3 

Wiebke Steffen 

Results of the Research on the Needs and Interests of the 
Victims 

Such "specific responses" can also come up to the anticipations of the 
victims too: The few German-language research projects on the victims' 
needs for satisfaction show a remarkable calm attitude of the victimized 
persons towards the punishment of the offenders - and they show also the 
victims' needs for assistance and their interests in restitution and compen-
sation (Weigend 1989, p. 404). Especially in cases of less serious crimes the 
needs for assistance and compensation have priority to an extensive punish-
ment of the offender. 

This result is above all typical of the victims of domestic violence: It is 
known by research that families want to keep domestic disturbances and 
their settlement as their own business - based on the principle of public and 
judicial non-intervention. Research results show that the principle of private 
settlement of domestic conflicts is only seldomly broken and that there do 
exist considerable reservations towards the involvement of formal agencies 
and publicly organized services even when the conflict has become violent. 
That is why neither the call for the police nor the laying of a private 
complaint can be put on a equal footing with the intention for law enforce-
ment. 

4.4 Conclusions 

Knowing these· results, measures of law enforcement should only be 
initiated in cases of family disputes when it is necessary to eliminate the 
deficits in detection and investigation and the different standards for the 
reaction on violence inside and outside the family. 

According to the findings of this study the responding methods of the 
Bavarian police to family disturbance calls could be, on principle, an 
example for such a well-founded and specific use of law enforcement. For 
the police responses 

• refer to the characteristics of the conflict itself and not (only) to 
domestic violence as a punishable act, 

• mean mediation, counselling and symbolic emphasizing of legal norms 
in cases of non-violent disputes but 

• law enforcement and prosecution in cases of serious violence. 
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On principle, this response should be adequate when settling family 
disputes. But the criticism of police responses indicates that there are still 
problems to be solved. In our point of view, one of the main problems 
hampering an overall adequate settling of family disputes is the pledge of 
the German police to the principle of legality even in cases of family 
disputes. For this principle only describes the legal obligations but not the 
reality of police proceedings. 

The reality of policing - not only - family disputes is not "governed" by 
the principle of legality but characterized by the individual ways of every 
single police officer to opportunity decisions - but unfortunately he is not 
prepared for discretion by training (Baurmann et al. 1988, p. 124). There-
fore, these "individual ways to discretion" can be problematic: The regular 
violations of the principle of legality when policing family disputes are 
located in a "grey area" and that hinders not only the control and supervision 
of their proceedings by the public prosecutor or other agencies but also the 
enactment of clear guidelines and an adequate training of the police officers. 
That is why the "individual ways to discretion" can result in an often 
unprofessional reaction of the police officers to the family disputes - with 
unsatisfactory effects for all parties concerned. 

4.5 Recommendations 

Therefore, we suggest to eliminate this "grey area" from the police 
responses to family disputes - but not by trying to enforce the principle of 
legality but by sanctioning the reality of policing. This suggestion corre-
sponds to the general tendency of de-criminalization and to the fact that the 
police officer in action can better decide on adequate and useful measures 
than the public prosecutor. 

Under the current German law such a sanctioning of the reality of policing 
is only possible if the public prosecutor agrees and formally delegates (parts 
of) his discretionary power to the police officers. At the moment, there do 
exist two examples for this delegation in the Federal Republic of Germany: 
The "Victim-Young-Offender-Restitution-Project" in Braunschweig where 
the police recommend compensation (Pfeiffer 1989; Heuer 1990) and the 
"Police-Diversion-Project" in Schleswig-Holstein (Schinke 1989; Hering & 
Sessar 1990) where the police themselves can caution young offenders and 
can.advise the public prosecutors to dismiss the proceedings. 

For the police response to family disputes we recommend the following 
"combination approach": 



756 Wiebke Steffen 

1. Initiation of law enforcement: 

If there are indications that the family dispute is a serious one - e.g. 
victims have been injured, calls for the police have occurred repeatedly, 
children are involved - and/or if the victim wants to lay a complaint, the 
police have to initiate law enforcement by filing a criminal complaint. 
The "warding off'' of private complaints or the referral of the complain-
ants to civil law are not allowed. 

If police officers initiate law enforcement than they have to do it with 
all consequences. This demand refers especially to the gaining of suffi-
cient evidence: With regard to offences committed inside the family the 
police officers have to investigate as thoroughly as in the case of 
offences committed outside the family - just not to provoke the dismissal 
of the preliminary proceedings for "lack of evidence". 

2. Final settlement of the disputes by counselling and cautioning: 

If there are less serious conflicts and/or if the victim does not want law 
enforcement, the police should be entitled to settle the dispute by 
counselling and cautioning but not by sanctioning the "offender". 

After having settled the conflict in this way, the police have to inform 
the public prosecutor formally about the measures taken - i.e. concilia-
tion, mediation, or information on the course of law. Besides, the 
responses and the measures taken have to be registered in the informa-
tion system of the police. 

This formal delegation of parts of the discretionary power of the public 
prosecutor to the police must correspond to an adequate training of the 
police officers who must be able to decide on law enforcement or on 
counselling and cautioning. Besides, the police officers must be able to 
inform the victims in a comprehensive and well-founded way in order 
to give them the help and assistance they are expecting. 

With regard to this we prefer a general training of all (uniformed) police 
officers to the installment of specific "family crisis intervention teams" 
as they have been established in some cities of the USA. A general 
training corresponds more to the conditions of an area state and prevents 
the impression that the police officers should act as social workers when 
policing family disputes. 

From our point of view, the recommended "combination approach" opens 
up new realistic vistas for the victims, the police and the public prosecutors: 
Consequent prosecution when it is necessary - with a corresponding good 
chance of success with regard to the prosecutorial charging decisions - and 



Policing Family Disputes 757 

a as legally accepted (prosecutorial supervised) method of settling the 
conflict by the police officers themselves in cases of less serious family 
disputes. 
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1. Introduction 

In recent years criminal justice concerning rape cases has become a focal 
point of public and scientific discussions in the Federal Republic of 
Germany. Here and in the following only the "old" states within the Federal 
Republic of Germany are considered - not the territory of the former 
German Democratic Republic. The debate is connected with the efforts of 
gaining emancipation and equal rights for women. The discussion is 
characterized by critical statements on the prosecuting authorities. They are 
accused for their lack of protection for the interests of the raped women. 

The criticism has been pointed out in two directions. On the one hand 
criminal justice is accused of not prosecuting rapists energetically enough. 
Credibility of raped women is said to be doubted because of prejudices and 
it is maintained that this leads to unjustified dismissals or acquittals. 
Moreover, in case of conviction sentences are considered too low. On the 
other hand the treatment of rape victims by police and administration of 
justice is the object of criticism. It is criticized that women while undergo-
ing questioning and during the trial are exposed to unjustified doubts on 
their credibility, disparagement and disproportionate infringements of 
privacy (see on the development of the discussion Degler 1981, p. 9; 
Kaiser 1988, pp. 677, 688). As a reaction to the criticism of the treatment 
of rape victims during the criminal proceedings the legislator has passed 
the "Law for Victim's Protection" of 18.12.1986. The implications of this 
law are discussed in M. Kaiser's article (in this volume). The present study 
deals mainly with the way of procedure of police and administration of 
justice when clearing and sanctioning rape cases. Because of the connection 
of these questions with the treatment of the victim during criminal proceed-
ings there will subsequently be dealt with the problems of the conduct of 
police and administration of justice towards the victim.· 

2. The Clearing-up of Rape Cases and the Conviction of the 
Suspect 

The problems of the clearing-up of rape cases and the conviction of the 
offender already become clear by looking into the crime statistics. Accord-
ing to the Criminal Statistics of the Police the clearance rate in rape cases 
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in recent decades was on the whole 70 % and thus considerably above the 
general clearance rate. In 1988 71,3 % of the rape cases which came to the 
notice of the police were solved. The clearance rate of all offences regis-
tered in the Criminal Statistics of the Police of 1988 was in contrast to this 
at 45,9 % (see Bundeskriminalamt 1989, p. 37). 

However, many of the rape cases which are registered as cleared by the 
police are not charged, as - according to the view of the public prosecu-
tor - judicial evidence is not possible. In 1988 the police identified 3,708 
suspects in rape cases (see Bundeskriminalamt 1989, p. 100). In contrast 
to this the number of the defendants adjugded because of rape - i.e. the 
accused brought to court by the public prosecutor and against whom a final 
court decision ( conviction, acquittal or dismissal) was passed - only 
amounted up to 1,403 in the Statistics of Criminal Prosecution (see Statis-
tisches Bundesamt 1990, p. 16, 18). Related to all registered offences in 
1988 (without the traffic offences) the relative discrepancy between sus-
pects - 1,314,080 - and adjugded defendants - 599,486 - was considerably 
lower (see Bundeskriminalamt 1989, p. 43; Statistisches Bundesamt 1990, 
p. 12). 

The numbers of the suspects recorded in the Criminal Statistics of the 
Police and the data of the Statistics of Criminal Prosecution on the adjugded 
persons, however, cannot be compared directly because of the lack of 
compatibility of both statistics (cf. Coppinger 1980, p. 151). When inter-
preting these numbers carefully, though, they justify the assumption that 
the public prosecutor in rape cases does far above average not bring the 
suspects to court by indictment but drops the case (see also RiefJ 1989, 
p. 374). However, the quota of indictments in rape cases has probably risen 
in recent years. In 1968 there were 5,040 suspects and 1,276 adjugded 
persons, in 1988 the numbers are 3,708 and 1,403 (cf. Bundeskriminalamt 
1969, p. 50; 1989, p. 100; Statistisches Bundesamt 1970, p. 34; 1990, 
pp. 16, 18). 

The difficulties of producing evidence in rape cases also become obvious 
when considering the number of acquittals in this offence, which is above 
average. In 1988 15,5 % of all defendants adjugded in rape cases were 
declared not guilty. The quota of acquittals related to all offences (without 
the traffic offences) was on the other hand only 4,2 % (calculated in 

. accordance with Statistisches Bundesamt 1990, pp. 36, 40, 42). The per-
centage of acquittals in rape cases has decreased in recent years from 
24,4 % 1968 and 23,1 % 1978 to 15,5 % 1988 (calculated according to 
Statistisches Bundesamt 1970, p. 34; 1979, p. 10; 1990, pp. 40, 42). A 
decrease of acquittals related to all offences (without the traffic offences) 
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can be seen as well: from 6,7 % 1968 to 5,2 % 1978 to 4,2 % 1988 
( calculated in accordance with Statistisches Bundesamt 1970, p. 52; 1979, 
p. 28; 1990, p. 36). 

Some information on arising problems in rape cases as for clearing-up 
and conviction can be taken from the analysis of files on criminal proceed-
ings of rape cases. In the following there will be presented data from a 
research promoted by the Bundeskriminalamt on the crucial factors on 
clearing-up and conviction of offences, which - besides burglary, robbery 
and fraud - also had rape cases as an issue (see Dolling 1987). The study 
is based on a comparison of solved and unsolved cases. Regarding rape 
altogether 257 offences that were reported to the police in the two cities of 
Hannover and Kassel from 1977 to 1979 were analysed, 139 of which were 
solved, 118 could not be solved. The results of both cities can be combined 
as the findings Hannover and Kassel are similar. 

The analysis of files also shows that the majority of cases stated as 
solved by the police does not lead to a conviction of the suspect. In 47,5 % 
of the solved cases the public prosecutor filed a charge and in only 30,2 % 
of the solved cases conviction took place. Here and in the following with 
charge and conviction also those cases are recorded in which the accused 
is held responsible not due to rape but due to another offence, e.g. sexual 
compulsion or bodily injury. When taken into consideration all unsolved 
offences and the presumable high number of unreported rapes - there are 
estimations of the dark figure of 1:3, 1:5 and 1:10 (see Amelang 1986, 
p. 286; Baurmann 1983, p. 98; Kaiser 1988, p. 679) it becomes evident 
that only a small number of all rape offences leads to a conviction. 

Whenever rape is reported to the police the problems regarding identi-
fication and conviction of the offender are substantially determined by the 
situation in which the police begin their investigation. The police cleared 
only 26 % of those cases in which the offender attacked the victim 
suddenly. 15,4 % of the cases which happened as an assault led to a 
conviction. When contact was established without assault the police de-
clared 73,7 % of the cases as solved. However, in these cases there arose 
such massive difficulties in producing evidence that the quota of conviction 
was only 17,1 %. Therefore, both, cases with assault and non-assault-cases 
lead to nearly the same quota of conviction (see Table 1 below). Whereas 
in cases of assault the main problem is the identification of the suspect, 
there is on the other hand in non-assault-cases the main problem the 
conviction of the suspect. 

A similar implication lies in the offender-victim-relation. From the cases 
in which offender and victim did not know each other before taking up the 
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contact that led to the offence, the police cleared 35,2 % and 15,3 % 
resulted in a convicted. The police declared all those cases as solved in 
which offender and victim knew each other before the offence. However, 
only 19,7 % of these cases led to a conviction. 

Presently, in the centre point of the discussion, there is the problem of 
how to find evidence in cases where victim and suspect knew each other 
before the offence. However, before entering the particulars of this problem 
it should be noted that the identification of the suspect in a fair number of 
cases causes considerable difficulties. The low solving-rate, as far as 
sudden attacks and cases without acquaintance of offender and victim 
before the offence are concerned, verifies this fact. This is especially the 
case when the police do not manage to identify the suspect immediately 
after the offence. In the research reported here a distinction has been made 
of the information available in the first period of investigation and that of 
the remaining course of investigation. The first period deals with: informa-
tion gained from the informant and witnesses from the scene of crime, the 
report of the scene of crime and the statements of either a suspect caught 
at once or known by name already at the beginning of the investigation. 

As seen in Table 2 nearly all cases with a suspect being identified in the 
first period of investigation were declared as solved by the police. 25,4 % 
of these cases led to a conviction. If there was no suspect identified in this 
first phase the solving-rate was only 20,3 % and just 9,1 % led to a 
conviction. So, if the identification does not take place right in the begin-
ning of the investigation, an offender has a good chance to avoid convic-
tion. The low solving-rate of investigations after the initial activities of the 
police, in a case with not yet identified offenders, should be a reason for 
improving criminal investigations. 

As mentioned before a specific problem in rape cases is that it is 
especially difficult to bring up evidence against an identified suspect. In 
order to analyse this, 147 cases were examined. In these cases the suspect 
was known by name by the end of the investigation. Above all, the 
defendant's as well as the victim's testimonies were most important as to 
the results of the cases. In those few cases in which the defendant makes 
a partial or full confession the rates of indictment and conviction are above 
average (see Table 2, Sec.1). If the defendant does not confess, the victim's 
statements are very important - the higher the victim's willingness to 
cooperate with criminal justice, in particular to give detailed information 
on the offence, the higher the probability of conviction (see Table 2, 
Sec. 2). However, if the victim's statements have "weak points", i.e. are 



764 Dieter Dolling 

there hints for simulating an offence or withdraws the victim her incrimi-
nating testimony or is the statement contradictory to itself, a conviction is 
hardly taken into consideration (see Table 2, Sec. 3 to 5). 

The probability of conviction is higher, if the victim's statement that 
incriminates the suspect is supported by evidence which gives reason to 
believe the offence - according to the criminalistic theorems accepted in 
the practice of the criminal courts. This is the case, for example, if the 
following circumstances are given: injury of the victim, preserving of 
traces, existence of further incriminating witnesses in addition to the victim, 
a connection between the case and other crimes (e.g. a series of offences) 
and previous convictions of the suspect, especially for similar offences (see 
Table 2, Sec. 6 to 12). 

If the above mentioned incriminating circumstances do not exist, and if 
the statements of victim and offender are contradictory, in many cases the 
public prosecutor and the court consider evidence as not substantial. The 
probability of conviction is especially low in the following constellations: 
victim and offender were acquainted before the offence, the initiative for 
taking up contact came totally or partially from the victim, the victim went 
voluntarily with the suspect to the scene of the crime, the victim exchanged 
some sort of tenderness with the suspect before the offence (see Table 2, 
Sec. 13 to 16). 

The presented results of the study are confirmed by the findings of other 
studies which also deal with criminal proceedings concerning rape of-
fences. The file analysis carried out by Blankenburg, Sessar and Steffen 
(1978) in eight departments of public prosecution in the Federal Republic 
of Germany showed that criminal proceedings dealing with rape led to 
higher indictment rates if the following characteristics exist: a confession 
of the suspect, parallel pendency of several offences and previous convic-
tions of the suspect. There were higher dismissal rates, if suspect and victim 
were acquainted and if injuries of the victim could not be ascertained 
(p. 123). Weis (1982) analysed the files of 178 criminal proceedings 
concerning rape cases, which happened from 1977 till 1979 in the state of 
Saarland. The analysis showed that the conviction rate was higher if the 
accused had previous convictions - especially for similar offences - and 
that the dismissal rate was higher, if the suspect and the victim were 
acquainted before the offence (pp. 205-207). 

A study investigating the rape cases which were reported to the police 
in Bremen from 1975 until 1980 and carried out by Vier, Millier and Rauch 
(1984) yielded a quota of 7 % simulated offences. An analysis of 52 
criminal records concerning rape in Bremen of the year 1979 which deal 
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with identified suspects was made by Warnke (1986). The results show that 
the conviction rate was lower in relation to a higher acquaintance level 
between victim and suspect and that the conviction rate was higher in cases 
with an assault (p. 29). 

A detailed analysis of 326 criminal records with identified suspects of 
the years 1977 until 1979 concerning cases of rape and sexual compulsion 
from the administrative district of Detmold was carried out by U. Stein-
hilper (1986). According to this study there were, among others, higher 
indictment and conviction rates if the following characteristics were ex-
istent: the suspect made a confession, the victim's readiness to cooperate 
with the criminal justice agents was high, the victim was injured, the 
suspect was also prosecuted for other offences or had previous convictions 
for the same type of offence. In contrast to this, lower rates of sanctioning 
were stated, if the victim had exchanged some sort of tenderness with the 
suspect before the offence or if there had existed a close relationship 
between the suspect and the victim (p. 155, p. 223). 

When summing up the results of the studies concerning the problems of 
producing evidence it may be said that there are a few cases with false 
complaint or in which the informant's statement is insufficient in such a 
way that evidence cannot be produced in court. The number of these cases, 
however, is so small, that there is no reason to generally mistrust the 
statements of rape victims. The furnishing of evidence is especially prob-
lematic in those cases, where suspect and victim knew each other before 
the offence or the victim took up contact with the accused voluntarily, and 
if the victim's and the suspect's statements contradict each other in respect 
to the committing of the offence, especially intercourse under compulsion 
or threat. The problems of producing evidence are increased in these cases 
if the victim's statement is not supported by other evidence, such as 
injuries, which are accepted by the administration of justice as being 
incriminating. 

For an appropriate evaluation of these cases the knowledge gained in 
criminological and psychological studies on the interactions in rape cases 
and the credibility of the victim's statements should be applied in the 
criminal justice system. To some extent in the practice of the administration 
of justice there may still be assumptions on typical or untypical behaviour 
of rape victims which are not in accordance with empirical research. For 
example, analyses of proved rape offences show that victims often do not 
put up enduring resistance. The victim often does not fight back if she feels 
extremely threatened. Resistance that is shown in the beginning ceases 
when the victim notices that it is hopeless. Some manners of conduct, for 
example accompanying somebody into his apartment, which in previous 



766 Dieter Dolling 

studies were brought in connection with a consent to sexual contact, are 
often practiced today without any agreement to sexual contact ( cf. 
Michaelis-Arntzen 1981, p. 10). 

The consideration of the evidence in rape cases, however, is difficult. 
All the individual cases that have to be solved by the court very often differ 
in their special characteristics, and thus cannot be put into a general pattern. 
The empirical data gained so far provide a relatively rough structure. In 
future research it will be important to analyse the constellations of evidence 
in rape cases in an even more detailed and differentiated way. 

3. The Determination of the Penalty in Rape Cases 

§ 177 I StGB provides in rape cases a range of punishment of 2 to 15 
years. In less serious cases the range of punishment according to § 177 II 
StGB covers a period of 6 months to 5 years. When applying criminal law 
relating to young offenders there can - besides educational or disciplinary 
measures - be imposed prison sentence for juveniles, the minimum length 
of which is 6 months and the maximum length is 10 years (§ 18 JGG). 

Some information about the practice of determination of penalty in rape 
cases can be found in the data of the Statistics of Criminal Prosecution, 
compiled in Tables 3 and 4. In 1988, 898 defendants out of 900 who were 
convicted on account of rape and under the General Criminal Law were 
punished with imprisonment. As Table 3.1 shows 48,7 % of the prison 
sentences were up to 2 years long. Thus, nearly half of the prison sentences 
did not exceed the minimum sentence of§ 177 I StGB. Another 43,7 % of 
the prison sentences were in the range of more than 2 years to 5 years. 
Therefore, with the exception of a few, all sentences were in the lower third 
of the standard range of punishment of§ 177 I StGB, which covers 2 years 
to 15 years. 

The concentration of the sentences in the lower range can mainly be 
attributed to the frequent application of more lenient ranges of punishment -
in contrast to the standard range of punishment of § 177 I StGB. Greger 
(1987) analysed the convictions regarding rape cases in Bavaria in the year 
1982 under General Criminal Law. According to this study the courts 
assumed in 22 % of the 171 proceedings a less serious case in terms of 
§ 177 II StGB. In 56 % of the proceedings, in which the courts applied the 
standard range of punishment of § 177 I StGB as a basis, they mitigated 
the range of punishment of § 177 I StGB according to § 49 I StGB in 
consideration of diminished criminal responsibility of the offender or 



Rape - The Reaction of the Criminal Justice System 767 

because the convicted person had committed only an attempt. So, in only 
32 % of all sentences the not reduced standard· range of punishment of 
§ 177 I StGB was applied. 

This practice of determination of penalty in rape cases cannot be seen 
as an expression of an extraordinary mildness of the courts towards the 
offence in question, but corresponds with the general tendency of the courts 
to take sentences from the lower parts of the ranges of punishment. In 1988, 
for example, 47,4 % of the persons sentenced to imprisonment because of 
plain robbery under § 249 StGB got a penalty that lasted up to one year, 
i.e. up to the minimum length of the standard range of punishment under 
§ 249 I StGB. Regarding convictions because of aggravated robbery under 
§ 250 StGB 74,5 % of the imposed imprisonments did not exceed the 
minimum length of 5 years determined in the standard range of punishment 
under § 250 StGB (see Table 3, Sec. 2 and 3). Thus, in robbery cases as 
well the courts often qualify cases as less serious or refer to milder ranges 
of punishment out of other reasons. 

A comparison of the sentences imposed for rape with the sanctions for 
the adjugded offences on the whole shows, that the sentences for rape are 
clearly above average (see Table 3, Sec. 1 and 5). Moreover, the penalties 
for rape have become more severe in the last two decades ( cf. to the 
increase of penalties concerning sexual crimes of violence also Rie/J 1989, 
p. 367). Whereas in 1968 22,3 % of the imprisonments because of rape 
were above 2 years, the quota was 51,4 % in 1988 (see Table 3, Sec. 2 to 
5). In contrast to this, a general tendency towards noticeable higher sen-
tences cannot be observed, when robbery and the whole of the adjugded 
offences are taken into account (see Table 3, Sec. 2 to 5). Likewise, as to 
the convictions according to the Juvenile Court Act the sentences concern-
ing rape are much more severe than 20 years ago (see Table 4). 

The data of the Statistics of Criminal Prosecution only reflect rough 
structures of the determination of penalty. On the basis of these data it is 
not possible to conclude, that the determination of penalty in rape cases 
under the aspects of a just retribution for guilt and an effective prevention 
suffer from severe deficiencies and that the victim's legitimate interests are 
neglected in an aggravating manner. The intensification of sentences in 
recent years indicates that the criminal courts have been sensitized for the 

. wrongful character of rape. In order to establish a well-founded evaluation 
of the determination of penalty in rape cases, however, detailed case studies 
are necessary. In this connection there should be born in mind, that - con-
sidering the present empirical findings on the individual and general 
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preventive effects of penal sanctions - strong preventive effects can hardly 
be expected by a further aggravation of penalties (see also Fromme/ 1985; 
Teufert 1980, p. 244). 

4. The Treatment of Rape Victims during criminal Procee-
dings 

The manner of conduct of police and administration of justice towards 
rape victims has often been criticized. Studies in which rape victims were 
asked about their experiences with the criminal justice system give a 
differentiated picture. In 102 telephone interviews carried out by Weis 1979 
the women's opinions differed quite much. Yet, the majority reported 
negative experiences with the prosecuting authorities (doubt of credibility, 
accusation of contributory negligence, discriminating treatment). 48,6 % of 
the women stated that they would not give notice to the police anymore if 
they would be raped again (cf. Weis 1982, p. 162). 

In interviews with 45 women who became rape victims in Bremen in 
the year 1979, the majority assessed the treatment of the police and the 
criminal investigation department as having been all right or better than 
that. If the women, who did not give their opinions about the police, are 
not taken into account, the quotas for the positive judgements were 83,8 % 
for the police and 72,7 % for the criminal investigation department. 
Though, 40,9 % of the victims stated, having felt mistrust from the police 
(see Fehrmann 1986, p. 65). In interviews with 107 rape victims carried 
out by Kahl (1985) the women assessed the conduct of the police very 
differently. The judges were mainly rated as being sober-minded or helpful. 
70,6 % of the women stated, that they would again give notice to the police 
in another rape case (p. 50). 

When interpreting these data the methodological limits of the interwies 
have to be considered. The representative selection of the telephone inter-
views carried out by Weis is doubtful, as there may have answered above 
all women who had made negative experiences with the criminal justice 
system. In some cases, the proceedings of which the women reported, lie 
back many years. In general, the results of the interwiews do not indicate 
that the majority of the proceedings are subject to drastic faults concerning 
the treatment of the victim. However, in a considerable number of cases 
several deficiences can be noted, such as unjustified doubts towards the 
victim (see for the assessment of the interviews also Steffen 1978, p. 90). 
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These deficiencies have to be reduced. The more understanding police 
and administration of justice towards raped women are, the more the 
women are ready to give notice to the police and to make detailed 
statements in the trial and the more effective criminal justice can fulfil its 
function of preventing crime. The situation may have improved in recent 
years by, for example, the activities of women commissioners in police 
authorities and the special departments for sexual violence in public pros-
ecutor's offices (see Wassermann, Bottcher, G. Steinhilper & Volz 1990, 
p. 834). To evaluate the activities of these new institutions empirical 
research is necessary. Moreover, further efforts, especially in the field of 
training and education of police officers, public prosecutors and judges 
have to be made. 

When a case of rape is reported, the duty of the authorities of criminal 
justice is not only to solve the case but to help and support the victim. In 
this respect there is a great need for facilities that offer help. In recent years 
possibilities for emergency calls and houses for battered women have been 
founded (cf. Bergdoll & Namgalies-Treichler 1987; Hagemann-White et 
al. 1981; Teubner, Becker & Steinhage 1983). A cooperation of criminal 
justice, local communities and women groups appears to be recom-
mendable. They should set up and coordinate facilities that give rape 
victims the necessary support (see also Baurmann 1983, p. 521). 

5. Summary 

In the Federal Republic of Germany an intensive discussion has been 
going on about the problem, whether criminal justice protects the interests 
of rape victims well enough. With regard to the clearing-up and sanctioning 
of rape offences the following results can be taken from criminal statistics 
and empirical research: 

The clearing rate of rape offences is above average. However, the cases 
in which the police does not manage to identify the offender immediately 
after their information of the crime- are problematic. In those cases the 
probability of identifying the offender on grounds of further investigations 
is low. 

In rape cases with identified suspects the quota of dismissals for lack of 
evidence by the public prosecutor and the quota of acquittals are above 
average. Producing evidence is especially difficult in those cases in which 
the offender contacted the victim without assault, suspect and victim had 
been acquainted before the offence and the victim's statements are not 
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supported by other evidence which is generally considered incriminating 
by the criminal courts. For adequate decisions on these cases criminal 
justice should use criminological and psychological findings concerning the 
committing of rape offences and the credibility of testimonies. 

Penalties for rape lie mainly in the lower third of the standard range of 
punishment, but are above average compared with other offences and have 
been increased in recent years. The treatment of rape victims by police and 
administration of justice is likely to be inadequate in a considerable number 
of cases - though not in the majority -, and this in spite of improvements 
during the recent years. In order to offer the victims the necessary help 
cooperation of criminal justice, communities and women's groups is rec-
ommendable. 

6. Tables 

Table 1: The Situation at the Beginning of the Investigation 
and the Results of Criminal Proceedings in Rape 
Cases (in%) 

Sec. Variable n Clea- Charge Convic-
ranee tion 

1 Way of taking up 
contact with the victim: 
assault 104 26.0 20.2 15.4 
contact without assault 152 73.7 29.6 17.1 
unknown 1 0 0 0 

2 Suspect identified in the 
first period of 
investigation 
yes 114 96.5 41.2 25.4 
no 143 20.3 13.3 9.1 
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Table 2: Charges and Convictions in Rape Cases with identified 
Suspects (in % ) 

Sec. Variable n Charge Convic-
tion 

1 Confession during 
investigations 
no 121 41.3 24.0 
partial 12 83.3 58.3 
full 7 85.7 85.7 
no interrogation 7 0 0 

2 Victim's readiness to 
cooperate with the police and 
the criminal jurisdiction 
none 3 0 0 
low 10 0 0 

medium 15 13.3 13.3 

considerably high 87 51.7 31.0 

very high 32 59.4 40.6 
3 Clues indicating a simulated 

offence 

strong 14 7.1 0 
weak 13 7.7 0 
none 120 53.3 35.0 

4 Withdrawal of an 
incriminating testimony by 
the victim 

yes 6 0 0 

partial 8 18.5 18.5 

no 132 49.2 31.1 
5 Victim's testimony without 

contradictions 

no 2 0 0 
partial 11 18.2 9.1 
yes 133 48.1 30.8 

(cont. next page) 
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Table 2 (continued) 

Sec. Variable n Charge Convic-
tion 

6 Victim injured 
yes 78 50.0 33.3 
no 68 39.7 23.5 
unknown 1 0 0 

7 Victim tried to escape 
yes 65 52.3 33.8 
no 82 39.0 24.4 

8 Preserving traces at the scene 
of crime 
yes 41 58.5 34.1 
no 106 39.6 26.4 

9 Number of incriminating 
witnesses 
1 78 37.2 20.5 
2 and more 69 53.6 37.7 

10 Connection with other 
offences 
yes 30 70.0 56.7 
no 117 38.5 21.4 

11 Previous convictions of the 
suspect 
yes 80 52.5 33.8 
no 60 38.3 25.0 
unknown 6 0 0 

12 Previous convictions -
for similar offences 
yes 19 63.2 57.9 
no 118 44.1 25.4 
unknown 10 20.0 10.0 

(cont. next page) 
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Table 2 (continued) 

Sec. Variable D Charge Convic-
tion 

13 Offender-victim-relation 
related 2 0 0 
close acquaintance 38 47.4 18.4 
passing acquaintance 34 35.3 23.5 
neither related nor acquainted 71 50.7 38.0 
relation unknown 2 'O 0 

14 Contact initiated 
by victim 10 30.0 20.0 
by victim and offender 44 40.9 18.2 
likewise 
by offender 92 48.9 34.8 
unknown 1 0 0 

15 Voluntariness of the contact 
between victim and offender -
victim went voluntarily into 40 33.8 7.5 
the offender's apartment 
victim has voluntarily let the 18 38.9 22.2 
offender into her apartment 
victim went voluntarily to 22 36.4 22.7 
another scene of crime 
contact was not voluntary 65 58.5 44.6 
character of contact unknown 2 50.0 50.0 

16 Victim"s behaviour before the 
offence 
voluntary exchange of some 11 27.3 9.1 
sort of tenderness 
sexual advances rejected by 61 44.3 26.2 
the victim 
no sexual advances 73 49.3 34.2 
unknown 2 0 0 
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Table 3: Penalties under General Criminal Law for Rape, Robbery and Criminal 
Offences as a whole (without Traffic Offences) 1968, 1978 and 1988 

Sec Offence Year Convic- Imprisonment From the persons sentenced to 
ted imprisonment got in % 

persons 
altoge-

ther 

n %of up to 1-2 2-5 more proba-
all 1 year years years than tion 

con- 5 
victed years 
per-
sons 

1 Rape 1968 596 596 100.0 45.6 32.0 19.8 2.5 21.8 
1978 857 854 99.6 36.8 21.8 36.2 5.3 34.2 
1988 900 898 99.8 17.4 31.3 43.7 7.7 36.1 

2 Plain robbery• 1968 348 346 99.4 33.5 35.8 27.2 3.5 16.8 
1978 770 754 97.9 41.2 34.6 21.8 2.4 35.7 
1988 843 827 98.1 47.4 34.3 17.1 1.1 52.7 

3 Aggravated 
robbery• 1968 830 829 99.9 16.0 27.0 39.7 15.7 5.1 

1978 602 600 99.7 8.0 15.3 41.5 35.2 8.8 
1988 968 959 99.1 6.3 21.1 47.1 25.4 18.8 

4 Plain and 
aggravated 
robbery 1968 1178 1175 99.7 21.2 29.6 36.0 13.2 8.5 
together 

1978 1372 1354 98.7 26.5 26.1 30.5 16.9 23.8 
1988 1811 1786 98.6 25.4 27.2 33.3 14.2 34.5 

5 Offences 
altogether 
(without 1968 266775 104240 39.0 88.4 6.7 3.8 0.5 36.3 
traffic 
offences) 

1978 315122 76560 24.3 82.9 10.5 5.2 1.3 60.2 
1988 369940 84050 22.7 79.1 13.5 6.1 1.3 66.3 

• Due to modifications of the statutory definitions of plain and aggravated robbery in 1974 
a comparison of the numbers of 1968 with the ones of 1978 and 1988 concerning these 
offences is hardly possible. 

Source: Statistisches Bundesamt 1970, p. 110; 1979, p. 102; 1990, p. 108. 
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Table 4: Penalties under Criminal Law relating to young Offenders for Rape, 
Robbery and Offences as a whole (without Traffic Offences) 1968, 1978 
and 1988 

Sec Offence Year Convic- Pr~on From the persons sentenced to 
ted sentence for impr~onment got in % 

persons juveniles 
alto• 

gether 
n %of up to 1-2 2-5 more proba-

all 1 year years years than tion 
con- 5 

victed years 
per-
sons 

1 Rape 1968 336 239 71.1 63.2 26.4 10.4 0.0 50.6 
1978 304 277 91.1 55.2 27.6 16.0 1.1 58.5 
1988 207 188 90.8 37.8 38.9 22.7 0.5 52.6 

2 Plain robbery* 1968 175 139 79.4 56.0 30.4 13.6 0.0 38.1 
1978 1214 822 67.7 69.7 22.2 7.9 0.3 64.4 

1988 946 610 64.5 57.3 32.3 10.2 0.2 63.0 

3 Aggravated 
robbery* 1968 677 543 80.2 55.1 27.6 16.6 0.7 34.6 

1978 553 511 92.4 42.0 29.1 27.7 1.2 44.6 
1988 680 575 84.6 32.9 43.2 23.0 0.9 55.3 

4 Plain and 
aggravated 
robbery 1968 852 682 80.0 55.3 28.2 16.0 0.5 35.3 
together 

1978 1767 1330 75.3 59.2 24.8 15.4 0.6 56.9 

1988 1626 1185 72.9 45.5 37.6 16.4 0.5 59.2 
5 Offences 

altogether 
(without 1968 60060 10186 17.0 78.9 16.0 4.6 0.6 48.1 
traffic 
offences) 

1978 91878 17837 19.4 72.4 19.9 7.0 0.7 61.0 
1988 75930 14326 18.9 62.8 28.0 8.6 0.6 64.3 

• See • in Table 3 . 
. Source: Statistisches Bundesamt 1970, p. 156 et seq.; 1979, p. 202 et seq.; 1990, p. 210 

et seq. 
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Freiburg 1989, 333 Seiten DM24,-

Bands 17 JorgMartin 
STRAFBARKEIT GRENZUBERSCHREITENDER UMWELT· 
BEEINTRACHTIGUNGEN 
Zugleich ein Beitrag zur Gefiihrdungsdogmatik und 
zum Umweltvolkerrecht 
Freiburg 1989, 391 Seiten DM24,-

Band S 18 Albin Eser/Giinther Kaiser/Kurt Madlener (Hrsg.) 
NEUE WEGE DER WIEDERGUTMACHUNG 
IM STRAFRECHT 
Internationales strafrechtlich-kriminologisches 
Kolloquium in Freiburg i.Br. 
Freiburg 1990, 458 Seiten DM28,-

Band S 19 Thomas Weigend 
ABSPRACHEN IN AUSLANDISCHEN STRAFVERFAHREN 
Eine rechtsvergleichende Untersuchung zu 
konsensualen Elementen im StrafprozeB 
Freiburg 1990, 122 Seiten DM 19,-
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Beitriige und Materialien aus dem Max-Planck-Institut 
fur ausliindisches und internationales Strafrecht, Freiburg i.Br. 

Herausgegeben von Professor Dr. Albin Eser, M.CJ. 

Band S 20 Albin Eser/Barbara Huber (Hrsg.) 
STRAFRECHTSENTWICKLUNG IN EUROPA* III* 
Landesberichte 1986/1988 Uber Gesetzgebung, 
Rechtsprechung und Literatur 
zwei Teilblinde 
Freiburg 1990, ea. 1400 Seiten 

Band S 21 Dieter Gentzcke 
INFORMALES VERWALTUNGSHANDELN UND 
UMWELTSTRAFRECHT 
Eine verwaltungs- und strafrechtsdogmatische 
Untersuchung am Beispiel der 
behordlichen Duldung im Wasserrecht 
Freiburg 1990, 238 Seiten 

BandS 22 Johannes Speck 
DIE RECHTSSTELLUNG DES BESCHULDIGTEN 
IM STRAFVERFAHRENSRECHT DER DDR 
Freiburg 1990, 495 Seiten 

BandS 23 Susanne Walther 
EIGENVERANTWORTLICHKEIT UND STRAF-
RECHTLICHE ZUMESSUNG 
Zur Abgrenzung der Verantwortungsbereiche von Tater 
und "Opfer" bei riskantem Zusammenwirken 
Freiburg 1991, 263 Seiten 

BandS 24 Ralph Schuhmann 
UMWELTSCHUTZ DURCH STRAFRECHT 
IN SCHW ARZAFRIKA 
Eine vergleichende Untersuchung anhand 
einer Fallstudie fiir Kenia 

In Vorbereitung: 

Albin Eser/Hans-Georg Koch (Hrsg.) 
MATERIALIEN ZUR STERBEHILFE 

Berthold Kaib 
BETAUBUNGSMITTELSTRAFRECHT IN MALAYSIA 
UND SINGAPUR 
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DM28,-
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