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Foreword

In the 2003 annual conference of the European Society of Criminology (ESC) in
Helsinki (27-30 August), quite a large number of papers (21) were presented
that focused on issues related to organised crime, including trafficking in human
beings and corruption. This collection presents all of these papers to the benefit
of those who attended and, in particular, those who did not. During the confer-
ence, many colleagues expressed the feeling that such material should be made
more widely available than was possible at the conference alone.

One particular feature of interest is the high proportion of colleagues from
Eastern European countries in this context—twelve out of twenty-one—which
is a lot considering that the vast majority of presenters came from other regions
than these. This feature is a special bonus, we hope, for many who are unfamiliar
with criminological work in that region. It may be too hasty a conclusion to be-
lieve that organised crime issues must be particularly acute and topical in those
parts of Europe as the volume of contributions might indicate. The outcome
could, however, just as well be a reflection of a peculiar lack of interest and tradi-
tion concerning this topic in Western Europe, amazing as this may seem. My ob-
servation has been, at any rate, that the European criminological tradition(s) have
been oddly disinterested in this matter. This is not to say that a lot of good work
had not been done; our concern is just that there might be more of it. The present
situation is understandable as organised crime is not among the easiest research
topics, in particular if empirical studies are called for. Not so long ago, many Eu-
ropean colleagues were expressing serious doubts as to whether such a thing ex-
ists at all in reality, it being the kind of social construct as it no doubt also is.

One practical problem became quickly clear when the editing of this volume
commenced: the language. Europe speaks and writes mostly languages other
than English. For this reason, a project like this one easily becomes relatively ex-
pensive and labour-intensive. The language barrier being a major cause of dis-
semination difficulties, a volume like the present one attempts to overcome some
of this European dilemma. Although a British standard of English has been as-
pired to, this report serves also of an example of how English language is in use
way beyond the borders of the Commonwealth, and ways of expression are con-
stantly borrowed from other languages.

This collection is hoped to inspire more serious work in this area. On behalf of
HEUNI, I also wish continued success to the ESC in advancing researcher con-
tacts and improved scientific work on issues related to organised crime. For this
purpose, we have also included the contact information to the authors (as pro-
vided to the ESC conference) as an appendix to this volume.

Kauko Aromaa
Director
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Banking, Fraud and Stock Manipulation:
Russian Opportunities and Dilemmas

Alan A. Block
The Pennsylvania State University, United States

Infroduction

There are two primary and related issues when it comes to the money that flowed
out of the former Soviet Union and the Eastern bloc. How much was more or less
traditional capital flight in which rapacious and sometimes frightened business
people moved their money to safe havens; how much was the result of organized
criminal activities; and how much was clandestinely contributed by politicians
and state officers. It certainly is not possible to effectively calculate the real fig-
ures of capital flight, although there have been, from time to time, educated
guesses, and more importantly, real cases which light a small corner or two of the
sums involved in capital flight. The real bottom line, therefore, is not how much
was moved nor by whom, but how lucky it was for all those involved that so many
Western banks were so anxious to co-operate. And indeed none more so than The
Bank of New York.

The Bank of New York: Berlin and Edwards Plead Guilty

On February 16, 2000, forty-one year old Lucy (Ludmilla) Edwards, a Bank of
New York (BONY) vice-president working in the newly minted Eastern Euro-
pean Division, and her husband, Peter Berlin, forty-five years old with a degree
in physics from the Moscow Physical Technical Institute, pled guilty for partici-
pating in a conspiracy to evade income taxes, establishing a branch of a foreign
bank in the United States without the approval of the Federal Reserve, operating
an illegal money-transmitting business, laundering money and engaging in a
wire fraud service scheme to defraud the Russian government of customs duties
and tax revenues.' There was much more. Edwards and Berlin admitted to mak-
ing corrupt payments to two Bank of New York employees as well as laundering
these payments through offshore accounts. In addition, the pair stashed their il-
licit earnings in offshore locations, principally the Isle of Man.? Edwards con-

See, TRANSCRIPT OF THE ALLOCUTION HEARING PURSUANT TO THE GUILTY PLEA OF LUCY
EDWARDS UNITED STATES DISTRICT COURT. SOUTHERN DISTRICT OF NEW YORK, UNITED STATES
OF AMERICA, 99 Cr. 914 (SWK); PETER BERLIN, LUCY EDWARDS, BENEX INTERNATIONAL CO., BECS
INTERNATIONAL CO., INC. and LOWLAND, INC., Defendants, February 16, 2000 10:00 a.m., Before: HON.
SHIRLEY WOHL KRAM, District Judge.

Alan Cowell and Edmund L. Andrews, “The Isle of Man as an Enclave of Intrigue”, New York Times, September 24,
1999. On the internet check www.globalpolicy.org/nations/isleoman.htm
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fessed that she assisted Russian customers of the Bank in obtaining visas to enter
the United States for business trips. In order to accomplish this, she prepared
false documents for Russian bankers which were sent to various U.S. embassies.
In her testimony, she significantly added that this was “consistent with the prac-
tice of the Eastern European Division of the Bank of New York”. Her intent, it ap-
pears, was to raise the issue of collusion with some of the highest officers of the
bank.

The judge in the case, the Honorable Shirley Wohl Kram, summarized when
and how the Berlin-Edward’s criminal activities were carried out. They began in
late 1995 when Edwards was approached by Russians who had control of the
Depositarno-Kliringovy Bank (DKB) in Moscow whom she knew from her
work in BONY’s Eastern European Division. They wanted BONY’s zippy wire
transfer software, Micro/Ca$h-Register, in order to move money through a new
BONY account. Edwards and Berlin, therefore, crafted a criminal agreement
with DKB which enabled them to personally receive and keep wire transfer com-
missions. This enabled the Russians to transfer money in and out of the BONY
account with no real-time intervention, oversight, or control by the Bank. Berlin
established the DKB account at BONY early in 1996.% At approximately the
same time, Edwards was assigned to the London office of the Bank of New York,
and the couple moved to England.

To move the scheme forward, in early 1996 Berlin opened a corporate account
at BONY in the name of Benex International Co., Inc., a New Jersey firm of
which he had been the president since 1993. In the first few years Benex arranged
to ship stereo equipment and some other electronic items to Russia. Unsatisfied,
he decided to hustle money instead.* Edwards, as one would expect, also had an
unrevealed interest in Benex. In the next phase, Edwards installed Mi-
cro/Ca$h-Register software on a computer located in an office in Forest Hills,
Queens, run by individuals from DKB, and Aleksey Volkov who was the putative
head of an analogous money-laundering firm named Torfinex. Indeed, the mail-
ing address for Benex’s activities, 118-21 Queens Boulevard, Forest Hills,
Queens County, New York, was in the name of Torfinex. Volkov had actually ap-
plied for a Torfinex license “to engage in business as a Transmitter of Money”
which was received on November 17, 1997, by the New York State Banking De-
partment.’ The application was somewhat tardy as Torfinex had been ordered by
the New York State Banking Department to cease and desist from transmitting
money one month earlier.

In the summer of 1996, the DKB high riders had Berlin open a second account
at BONY, called BECS International L.L.C. Berlin became BECS’s president.
This maneuver doubled the Russians’ ability to wire transfer huge amounts of
money to their pals around the world. Then, in the autumn of 1998, the DKB-ers
wanted another BONY account because they had taken control of a Russian bank

Berlin and Edwards also set up Benex and BECS’ accounts in Barclays Bank PLC in London in 1996. See, Paul
Beckett and Michael Allen, with assistance from Ann Davis, “Two Firms in Money-Laundering Probe Held Accounts
at Barclays Bank of U.K.” The Wall Street Journal, October 8, 1999, p. A4.

Timothy L. O’Brien and Lowell Bergman, “The Money Movers: A Special Report; Tracking How Pair Went From
Rags to Riches”, New York Times, October 19, 1999.

State of New York Banking Department, Weekly Bulletin, December 5, 1997, Section 1, code number (TM-LFS).



with a Florida sounding name—Commercial Bank Flamingo. Berlin, ever com-
pliant, dubbed the new account Lowland, became its president, and established a
Lowland-Flamingo office in New Jersey.

Berlin was, he said in his testimony, somewhat perplexed that DKB continued
to use Benex, BECS and Lowland after it had obtained its own BONY corre-
spondent account in April 1997.° Perhaps DKB preferred the anonymity of
Benex and certainly Berlin did not hesitate in aiding the venture. In June 1998,
DKB told both Berlin and Edwards that BECS should be deep-sixed because the
FBI was sniffing around. The FBI’s activity was centered on a BECS’ account
transaction involving an incoming transfer of $300,000, which represented the
payment of ransom money on behalf of a kidnapped Russian businessman,
Edouard Olevinskiy.

Around that same time, DKB wanted Berlin to turn over the Benex corporate
seal, which he did, knowing they would use it to create a trail of false documents.
DKB also established a bank in Nauru which lies 1,200 miles east of New
Guinea, just south of the Equator. Nauru is one of those “new opportunity” Pa-
cific Island nations which includes Vanuatu, the Cook Islands, and Samoa.” The
Nauru bank was dubbed Sinex and it was used to carry out transfers to the Benex
and BECS accounts. Sinex was founded in the early 1990’s by several Russians.
Its president was Andrey Mizerov, and one of its directors, not surprisingly, was
Aleksey Volkov, Peter Berlin’s compadre.

In an attempt to hide Sinex’s Nauru home, DKB listed Australia as its domi-
cilein the BONY transfer records. In addition, DKB promoted Sinex through the
Commercial Bank of San Francisco, another haven for Russian organized crime
which will be discussed shortly.® Along with Sinex Bank came Sinex Corp. and
Sinex Securities. Supposedly, Sinex’s correspondent account in the Commercial
Bank of San Francisco only lasted a few months.

One Ukrainian suspected of participation in the Edwards—Berlin scheme is
the organized crime baron, Semion Mogilevich. Thus, it may have been
Mogilevich’s underlings that Lucy Edwards had in mind when she commented
in her confession that she was “aware that personnel from DKB were on occasion
... afraid to leave the bank because they said customers with machine guns were
waiting for them”.’

Although the FBI’s watchful presence was known to the conspirators, it did
not stop them from carrying out their plans with only one or two very minor ex-
ceptions. Thus in April 1999, Flamingo went into operation, transferring money
into the Lowland account and then using Micro/Ca$h-Register software in Rus-
sia to wire transfer money out. Little did the conspirators know that the Flamingo

DKB’s BONY correspondent account numbered 890003119259 and its customer ID 5001830017 were opened on
April 20, 1997.

Anthony van Fossen, “Sovereignty, Security and the Development of Offshore Financial Centres in the Pacific Is-
lands”, in Michael Bowe, Lino Briguglio, and James W. Dean, eds., Banking and Finance in Islands and Small States,
(London: Pinter), 1998.

Knut Royce, “San Francisco Bank Linked to Laundering Probe at Bank of New York”, The Center for Public Integrity,
November 9, 1999.

Jack Hitt, “The Billion-Dollar Shack”, New York Times Magazine, December 10, 2000. Hitt noted: “According to the
deputy chairman of Russia’s central bank, Viktor Melnikov, in 1998 Russian criminals laundered about $70 billion
through . . . Nauru, draining off precious hard currency and crippling the former superpower.”



deal would not last through the summer. It was, in fact, the last “hurrah” before
their roof tumbled down.

Combined, the three conduit companies deposited more than $7 billion at
BONY in a42-month period and transmitted almost all the funds shortly after re-
ceipt to offshore locations. Benex, BECS and Lowland sent nearly 160,000 wire
transfers an average of more than 170 transfers each business day. Edwards and
Berlin made approximately $1.8 million from their commissions, paid from
BONY accounts, and sent directly to the following offshore companies—
Globestar Corporation, Highborough Services and Sandbrook Ltd.

Other Benex Operations

Outside of their BONY activities, Edwards and Berlin also worked their magic at
aFleet Financial bank in upstate New York.!” There they opened Benex accounts
through which they transferred more Russian money. Some of the transfers were
in the considerable range of $200 million. Fleet Financial and BankBoston were
in the midst of a merger process at the time, and BankBoston helpfully wired
money to Benex accounts at Fleet. ''T would assume, therefore, that BankBoston
had its own series of Russian accounts only some of which were destined for
Benex.

Another potentially significant line into the Benex-BONY saga, that was left
out of Edwards’ and Berlin’s confessions, was developed by Russian reporter
Oleg Lurie who followed the affairs of Sergei Victorovich Pugachev, the founder
and chairman of the board of the International Industrial Bank, Russia. Pugachev
was also a member of the administration of the Russian Union of Industrialists
and Entrepreneurs, who first worked for Promstroibank and then, in 1992, joined
Meshprombank. Lurie states that these days Pugachev “has actively been culti-
vating his image in two basic directions: Orthodox religiosity and friendly close-
ness to Vladimir Putin”. Pugachev’s most important Meshprombank officer was
vice-president Eleonora Razdorskaya. She was, Lurie notes, the link between
Pugachev and organizers of Russian money that “cascaded into the Bank of New
York”. In addition, Razdorskaya had her own joint venture with Peter Berlin’s
Benex company, and was a co-manager in an unidentified offshore company be-
longing to Berlin. This firm dealt exclusively with laundering money through

Once a sleepy Rhode Island lender, back in the days before massive consolidation when a bank could stand on its own,
there were two separate banks, Fleet Financial Group and BankBoston. In October 1999, that all changed when the two
banks decided to merge operations and form the FleetBoston Financial Corp. The combined institution boasts assets of
roughly $185 billion and ranks as the nation’s eighth-largest bank holding company. It became the largest bank in New
England and one of the 10 largest banks in the U.S. The company’s aggressive stance emerged during the 1980s, a de-
cade that saw Fleet acquire 46 smaller banks. During the 1990s, however, Fleet went after bigger targets. It purchased
the Bank of New England in 1991, bought Boston-based Shawmut National in 1995, and acquired NatWest in 1996.
Asof early 1999, the bank was the ninth-largest in the U.S., with about $100 billion in assets, having acquired Advanta
Corp’s credit card business for $500 million, and about half the credit card accounts of the Crestar Financial Corpora-
tion for $48 million in 1998. Also in a busy 1998, Fleet acquired the nation’s third-largest discount brokerage, Quick &
Reilly, and the U.S. unit of Japan’s fourth-largest bank, Sanwa Business Credit. The bank has also rapidly built its mu-
tual fund business by waiving its sales charge on its Galaxy mutual funds for retirement accounts (thus making them
“no-load” funds). In 1998, the assets in Fleet’s Galaxy accounts shot up more than 100 percent.

See, Inner City Press’ Federal Reserve Reporter, September 27-December 31, 1999, Archive # 4.



BONY accounts. An FBI agent, seconded to Russia and involved in the overall
investigation of money-laundering through BONY, said that “Mezhprombank of
Russia and its head Pugachev are probably directly concerned with the money
laundering. We are aware of a whole series of dubious transfers of big amounts of
money and quite possibly we may have some questions we would like Pugachev
toreply to. The questions will not only be related to BONY, but also with connec-
tions to the Russian mafia.”'?> And there the issues lingered and soon passed
away."

Reporters seem to have had a better grasp of the situation, from time to time,
than did the FBI. James Bone and David Lister, for example, raised important
questions about the International Monetary Fund’s loans to Russiain 1998, some
of which appear “to have passed through three commercial banks in the U.S. and
Europe before ending up in an offshore account in the Channel Islands controlled
by a Russian bank”.'* Czech detectives also discovered a “network of question-
able financial transactions between BONY and the Prague affiliates of Komercni
Banka and Invedticni Postovni Banka”, and they were certain these transactions
were a part of the money-laundering operation of IMF funds. Komercni Bank
had a long-running correspondent account with BONY which was originally
sealed on October 31, 1990."

And finally, there was Peter Berlin’s Benex Worldwide Ltd., which first nes-
tled on St. Barnabas Road, London. Supposedly its business was “Commodity
Contracts Brokers, Dealers”. It was incorporated on May 18, 1998, and reported
no employees, no sales, no profits, and no net worth. On August 24, 1999, just af-
ter the New York Times broke the Bank of New York money laundering story,
Benex Worldwide Limited moved from St Barnabas Road to 62 Montagu Man-
sions, London. A careful reading of Benex Worldwide in the British registry
showed the only category in which it reported an actual figure was “Issued Capi-
tal (Sterling)”. The figure entered was 2 pounds. Benex Worldwide did state it
had share capital but again no entry was made in the registry. Nothing else stands
outin the registry except the category Latest 10 Transactions, which actually re-
corded five. They were the following: June 9, 1998—change among the directors
of the company; February 15, 2000—new incorporation; March 21, 2000—first
dissolution; and July 11, 2000—final dissolution.'® Whoever the new directors
were and whatever was meant by a new incorporation remain a mystery.

Clearly, Edwards and Berlin had come a very long way in a relatively short
time. However, they harbored a kind of “grifter” mentality that slid, from time to
time, from big-time crime to small and shoddy crime. Edwards, for example, had
two encounters with New Jersey law enforcement while employed by BONY, for

Oleg Lurie, “Putin Likes Skiing: So What Does Pugachev Have To Do With It?”” Novaya Gazeta, November 28, 2001.
The article can be found on David Johnson’s Russia List Home, davidjohnson @erols.com, #8 November 26-28, 2001.
Pugachev also “figured in a string of scandals” as he attempted to take control of the state diamond company, Alrosa,
which Pavel Borodin now heads. “Russia: Profile-Part 2: Sergei Pugachev: The ‘Orthodox-Chekist’ Banker”, Finan-
cial Times Information, April 24, 2002.

James Bone and David Lister, “London, New York, and the Channel Islands Implicated in Money Laundering: New
York bank linked to IMF’s missing millions”, The Times, August 24, 1999.

Komercni Banka Prague’s correspondent account in BONY was CAS 8900053488, and its ID number was
9027710015.

See Dialog Web Records, file: ///C/mail/attachment/Benex Intl corp data.htm.
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what some call shoplifting and others, theft. She pled guilty to both and paid
fines. On the other hand, when Berlin, was arrested for shoplifting he quickly
hired a lawyer and the local A & P, in Fairview, New Jersey, magnanimously
dropped the charges.!”

Boris Avramovich Goldstein—Friend of Friends

The Commercial Bank of San Francisco is a small privately-held bank formed in
the mid-1970s. Its primary function was to handle small-business loans. But
when Boris Avramovich Goldstein, from Latvia, and his Bulgarian partner, Peter
Nenkov came on the scene in 1994, the bank underwent somewhat of a renais-
sance. A computer whiz in Latvia, Goldstein had first become rich in the soft-
ware business and then turned to banking. He was a founder of Dalderis Bank in
Latvia which merged into another Latvian bank called Sakaru. The business
manager at Sakaru Bank was Edmund Johanson, who had retired as the last
chairman of the Latvian KGB in 1991, when Latvia achieved independence from
the Soviet Union.!® Sakaru had an intriguing band of shareholders which in-
cluded atleast one gangster, various money-launderers and financial criminals at
the center of the infamous Mabatex-Mercata scandal.

The Kremlin and Flight Capital

Mabatex’s President was Behgjet Pacolli from Kosovo, in residence in Lugano,
Switzerland. Viktor Stolpovskikh, a Russian living in the canton of Ticino, Swit-
zerland, was in charge of the Mabetex Company in Moscow from 1992 through
1994.'° Mabatex and its sister company Mercata became the centerpiece of a se-
ries of long investigations into what was called the Palace project. The issues in-
vestigated linked President Boris Yeltsin and members of his staff and family to
quite massive corruption. One very small example: Pacolli transferred $1 million
to a Budapest bank account in late 1995 for Yeltsin’s benefit. A Pacolli associate
stated it was to help Yeltsin’s political campaign, while Pacolli held it was used to
buy advertising which was handled by Trinlo Investment, supposedly with ad-
dresses in both the British Virgin Islands and The Bahamas. No one, as far as [
know, has been able to find them or Trinlo’s officers. Other key players in the
scandal included Pavel Borodin, one of the most powerful persons in the
Kremlin. Borodin worked directly under Yeltsin, heading the Office of Presiden-
tial Affairs and was in charge of all the State’s property—planes, palaces, hospi-
tals and hotels. Andre Silyetsky, Borodin’s son-in-law, was the Kremlin’s prop-
erty manager. The Swiss investigation of this case (there were others, particu-
larly in Russia, which did not work nearly so well) established the following.

17
18
19

Timothy L. O’Brien and Lowell Bergman, Ibid.

Ibid.

“Text of Swiss Magistrate’s Investigative Request on ‘Mabetex’ Case Sent to RF Prosecutor-General”, Document ID:
CEP20000912000280, Entry Date: 9/12/2000, Version Number: 01, Region: Central Eurasia, West Europe, Sub-Re-
gion: Russia, West Europe, Country: Russia, Switzerland, Topic: Crime, Domestic Political, International Political
Leader.



In 1995, Stolpovskikh together with Siletskiy, bought out the dormant Swiss
joint-stock company Mercata Trading & Engineering SA. Then they cobbled to-
gether a finely tuned series of mostly offshore accounts. The movement of
money began when Stolpovskikh purchased Lightstar Low Voltage Systems
Ltd., registered on the Isle of Man. Lightstar opened a bank account in the Mid-
land Bank branch on the Isle of Man. Next, Mercata and Lightstar concluded a
contract for services agreement on May 29, 1996. The agreement’s preamble
stated the following: “In view of the fact that the Lightstar company, because of
its connections and its work in Russia [which were nonexistent], will allow
Mercata to conclude and finance two contracts with the Business Administration
of the Russian Federation President”,?° etc. The initial contract was for renovat-
ing the Kremlin Palace in Moscow, the second for renovating the Comptroller’s
Office in Moscow. The agreement held that Mercata would receive promissory
notes for $492 million guaranteed by Vneshtorgbank. The first part of the pay-
ment came to $150 million and Lightstar received $21 million to distribute. In
the second tranche, Lightstar distributed more than $41 million.

With whatever commission Lightstar itself received, the rest was passed to at
least ten offshore companies and the United Overseas Bank, Nassau, The Baha-
mas. They were Zofos Enterprises Ltd., and Somos Investment in Cyprus;
Winsford Investment Ltd., and the Amati Trading Corporation in The Bahamas;
the Thornton Foundation, and Skaurus AG., in Liechtenstein; the ABS Trading
Establishment and Bersher Enterprises in the British Virgin Islands; and finally
the Amadeus and Carmina Foundations in Panama. There was of course the stan-
dard “layering” through these offshore accounts. For example, of the
$9,208,691.45 transferred to the Bersher company, $5,172,052 was subse-
quently transferred to Account No 2214 in Bank Hoffman in Guernsey which
was the Thornton Foundation account in Liechtenstein. Overall, more than
$62.52 million was paid out to these money-laundering institutions in
1997-1998.

All the commission fees that Mercata paid to the Lightstar company were
done at the instructions of Stolpovskikh. They were transferred to the Isle of
Man’s Midland Bank into the Lightstar account No. 12018701360. Instructions
on the distribution of the fees in Midland Bank were provided by attorney Greg-
ory Connor, the Lightstar company’s Geneva-based administrator. The putative
owners of the offshore accounts were the following: Stolpovskikh, Viktor
Bondarenko and his wife Ravida Mingaleyeva, Olga Beltsova, Pavel Borodin
and his daughter Yekaterina Siletskaya, Milena Novotorzhina, Vitality
Mashitskiy, and Andrey Nerodenkov. The banks that were used to move the
money into the offshore accounts were the Swiss Bank Corporation, Geneva;
Banco Del Gottardo, Lugano; Bank Adamas, Lugano; UBS, Ziirich; and Bank
Kamondo, Geneva.

Much of the media attention on the Mabatex-Mercata dynamos centered on
Yeltsin’s two daughters, Tatyana Dyachenko and and Yelena Okulova, who ap-

20  Robert O’Harrow Jr. and Sharon LaFraniere , “Unfolding Bank of N.Y. Probes Have Many Leads”, Washington Post,
October 3, 1999, p. H3.



pear to have had their extremely large credit-card bills paid by Mabatex-
Mercata. Tatyana is married to Leonid Dyachenko, “an oil trader who main-
tained Bank of New York accounts in the Cayman Islands containing more than
$2 million”.?! Two of his known companies are East-Coast Petroleum and Belka
Energy New York. Tatyana is also famous for having become Yeltsin’s tough
right-hand strategist.

Not covered nearly as well, however, was the cunning partnership between
Mabatex and a Serbian firm Genex. While the economy of Serbia and
Montenegro was consolidating into the hands of perhaps 30 to 40 families, busi-
ness and politics became indissolubly linked. Genex was the country’s primary
import-export firm. In 1990 its capital was valued at more than $1 billion. Mean-
while, thanks to a network of relations and friendships in Moscow, Slobodan
Milosevic’s brother managed to obtain gas supplies from Gazprom on credit, at a
cost of $300 million a year. It was this relationship that brought Genex into con-
tact with Mabetex. Pacolli recently ended up in the Kremlin-Gate inquiry, “the
scandal of ‘golden contracts’ in Russia, kickbacks totalling millions of dok
lars” 22 It was the Geneva daily Le Temps that first discovered Genex was a part-
ner in the restoration of the Kremlin.

Goldstein claimed he was only a passive investor in Sakaru and knew none of
his partners. In 1996, Sakaru Bank collapsed largely because the First Russian
Bank in Moscow had failed. Sakaru had a correspondent account there and was
thus unable to meet certain capital requirements. Goldstein was also a fairly im-
portant shareholder in First Russian although he described himself as a passive
investor “unfamiliar with its day-to-day operations”. The bank failed, quite sim-
ply, U.S. Intelligence said, because of embezzlement. For a fellow who sat on
both Sakaru’s and First Russian’s Boards, Goldstein seemed to know very little
about either. I suppose someone somewhere might believe Goldstein’s claim that
he never knew many of his associates were criminals, indeed hardly knew much
about them at all. But aside from everything mentioned so far, both the FBI and
CIA were certain his partner Nenkov was an associate of criminals in Bulgaria.
Goldstein’s endlessly reiterated lack of knowledge about his partners was simply
nonsense.”

Spofty Russian Banks

At the center stage of Berlin and Edwards’ laundering activities would appear to
be DKB and Flamingo, but appearances can be deceiving. The principal owners
of the Moscow Business World Bank, known as MDM, and Sobinbank were the
primary owners of DKB and “helped raise new capital in 1996 for the other con-
duit bank, Commercial Bank Flamingo”.24 Both MDM and Sobinbank had cor-
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respondent accounts with BONY. MDM’s was recorded on the last day of May
1994, and Sobinbank’s in August 1996.%

Neither MDM nor Sobinbank was pleased to be in the middle of this mess and
Gleb A. Kostin, the young deputy chairman of MDM, stated the real problem
was not criminality but the “vast cultural differences between Russia and Amer-
ica, and that American investigators know nothing about the Russian banking
process”.?® To some extent Kostin was correct. For example, MDM did not pay
its workers in a conventional manner nor did it contribute money to the govern-
ment for its workers’ pension benefits. Instead it came up with an ingenious sal-
ary substitution scheme. It worked like this: “a company would take a loan from
the bank and redeposit the cash from the loan in the bank. It then made interest
payments on the loan. MDM paid a higher interest rate on the deposit than the
company paid on the loan, and the difference was paid to the company’s employ-
ees instead of salaries.” The companies, never identified, “received compensa-
tion for providing this service through other moves”.?’

MDM and Sobinbank insisted that they did nothing wrong. They argued,
rather unconvincingly, that all their actions were premised by what their uniden-
tified clients wanted them to do. And, they insisted that the web of interconnec-
tions in Russian banking confused U.S. prosecutors about their role.

Sobinbank was what the Russian’s call a “pocket bank™. Its origins came from
state enterprises which turned their financial departments into co-operative
banks which soon became known as “pocket banks™.?® To put it as mildly as pos-
sible, they were tightly attached to individual enterprises. Sobinbank’s 1998 an-
nual report reflects its pocket bank ambience. Eighty percent of its loans that year
went to just five borrowers. Its major investors were a space company, a
Gazprom affiliate, a large oil producer, and the developer of a Moscow under-
ground shopping mall, strongly desired by Moscow’s Mayor, Yury Luzhkov. In
addition, Sobinbank moved approximately 40 percent of its assets outside Rus-
sia. Its foreign exchange transactions were limited to one unnamed but related
company. It seems that what these institutions primarily had in common with
foreign banks, was the use of the word bank. So when Mikhail Kasyanov, Rus-
sia’s first deputy prime minister, said the majority of Russian banking institu-
tions “have never been banks in the real sense”,”” he knew precisely what he was
talking about.

Of course, there were real reasons for Russian “pocket banks” and others to
search for unconventional methods of operation. For example, raising capital
was a very complicated procedure especially from 1996 on when the Russian
Central Bank limited who could invest in a bank and how much could be in-
vested. Therefore, investors searched for a “beard”—a group of companies or
banks, or both, who were willing to purchase all or part of the equity in the bank
for them. After the sale was approved by the central bank, the “beard” would sell

MDM'’s correspondent account with BONY was numbered 8900106891, its Customer ID was 9203660011;
Sobinbank’s CAS was 8900261137, its ID was 9312820010.
Fuerbringer, Ibid.
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Fuerbringer, Ibid.
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the stock to companies chosen by the real investors. This is the role that MDM
Bank said it played in raising capital for both DKB and Flamingo Bank.

Gleb Kostin claimed that in 1996, at the direction of yet another unnamed cli-
ent, MDM Bank bought stock in Flamingo Bank and held it from September 3™
of that year to December 10", Additionally, MDM owned stock in DKB from
June 13" to December 10™. After that, Kostin said, the stock was sold to other
companies, also at the client’s direction. Kostin would neither name the compa-
nies nor the client.’® Sobinbank’s chairman, Aleksandr Zanadvorov, echoed
MDM’s claim.

To the contrary, however, a Russian banker involved in the Bank of New York
investigation insisted that Sobinbank was the primary participant in raising capi-
tal for DKB and Flamingo Bank, and that both DKB and Flamingo were actually
bought for one or both of the DKB bankers, Ivan Bronov and Kiril Gusev.
Bronov and Gusev were strongly believed to be co-conspirators with Edwards
and Berlin. Bronov also worked at some time in the past with Zanadvorov of
Sobinbank.?! As if this were not complicated enough, it was discovered in the
late 1990s that Sobinbank was a subsidiary of the almost defunct SBS-Agro bank
which, it turned out, had held 20 percent of Flamingo’s shares.* It was all so
chummy although Sobinbank did have to “renounce” $11.75 million which it
held in its Bank of New York account upon the order of Manhattan federal dis-
trict judge William K. Casey.*

And finally, when all else is confusing, one can turn with solace to the
straight-forward machinations of the International Cassaf Bank situated in Mos-
cow, headed by Latvian Alexey Ushakov who was accused of money-laundering
to the tune of approximately $500 million in 1997-1998. Though Cassaf was in
Moscow, its heart and soul was in the South Pacific. Here was another Nauru epi-
sode, which began in 1994 when Cassaf registered in Nauru, with a slight twist.
Cassaf ran at least part of its scheme utilizing its correspondent accounts with
MDM, Rossiyskiy Kredit, Atlant-Bank, and others. The almost-very-clever
Ushakov, who sat in a Moscow lockup as his trial moved forward, took down
about $600,000 a month before being caught. But given the vagaries of Russian
justice, none of the perpetrators had much to worry about. In March 2000 the
case was turned over to the court. The trial began in the summer of 2001 and
ended in January 2002. Over the course of almost nine months, 260 witnesses
testified. After some jockeying, and a great deal of foolishness, the prosecutor
called for a three-year sentence. The court solemnly announced the sentence and
then “amnestied everybody at once”. Nonetheless, numerous major foreign
banks, including the Bank of New York, served as middlemen in transferring the
money abroad. For instance, in the period from October 1997 through March
1998 around $50 million was transferred from Russia via the Bank of New York.
Cassaf’s income from this operation alone was $1.2 million. In all, according to a
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seemingly serious Russian investigation marred by the zany and/or corrupt
Judge Z. Zadorozhnikova, Cassaf had at least 1,500 clients, and the bank laun-
dered somewhere around $500 million. The defendants, on the other hand, had to
pony up 17,000 rubles, the equivalent of several parking tickets in Manhattan, as
their financial penalty.*

The Life and Times of YBM Magnex

Culled from the work of eleven reporters from the Wall Street Journal, the Phila-
delphia Inquirer, U.S. News and World Report, and the World Economy Weekly
in Budapest, it was determined there were clear ties between Benex and YBM
Magnex International Inc., a Newtown, Pennsylvania, maker of industrial mag-
nets. In fact, Benex has been described as a distributor of YBM Magnex mag-
nets. Semion Mogilevich, one of the most feared organized criminals, was the
founding shareholder of the company, although in 1994, a Russian emigre scien-
tist, Jacob G. Bogatin, was credited with starting the firm. Under his direction,
YBM specialized in manufacturing magnets and bicycles. In less than four years,
YBM rose “from an obscure penny stock to a multinational worth nearly $1 bil-
lion”. From 1994 to March 1998, YBM’s “net sales quadrupled, net income
jumped ninefold, earnings rose by a factor of five, and the future looked just as
promising”. Indeed, YBM boasted of “plans to become the world’s leading pro-
ducer of high-energy permanent magnets”.* At any given time, some parts of
this YBM yarn might actually have been true, although one must always keep in
mind that the intention of those who created YBM was always base, an expand-
ing criminal enterprise in which bicycles played no part.

YBM’s saga is also another example of the complicated mechanisms which
organized criminals use, though surely un-organized criminals specializing in
fraud follow many of the same patterns. In this case, Canadian stock markets
were central. The responsible YBM officers included Bogatin, Harry W. Antes,
Igor Fisherman, Daniel E. Gatti, Frank Greenwald, Kenneth E. Davies, James J.
Held, R. Owen Mitchell, Michael D. Schmidt, and Lawrence D. Wilder. Two
firms that often specialized in pumping near worthless stocks, Griffiths
McBurney & Partners, and First Marathon Securities Limited were also hip deep
in this case.*®

To get the ball rolling YBM Magnex International Inc. was incorporated on
March 16, 1994, in Alberta, Canada. It then used a shell company, Pratecs Tech-
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nologies Inc., as its listed name and in August of that year began trading on the
Alberta Stock Exchange as a Junior Capital venture or “blind pool”.

Generically speaking, a blind pool typically stands for a sham corporation
which has been created to “merge with other closely-held public companies in
order to bypass . . . securities regulation, gain immediate access to the secondary
market and serve as a vehicle for market manipulation”.?” Canadian commenta-
tor Diane Francis described “blind pools” as “venture capital outfits” that raise
money without needing to tell the investors there was a “specific plan” in mind
for use of their money.*®

In the old days a penny-stock-criminal firm made its money through an initial
public offering of some phony and/or overvalued security. Over the course of
time, stock swindlers refined the idea and began conning investors to give them
money for investments in unspecified companies. They were asking for what
came to be known as a “blank check”. A “blank check” when combined with a
“blind pool” created the synergy needed to make investors’ money evaporate af-
ter the felons made theirs. The secondary market became the arena for making
really big criminal money. It works like this: a public offering is made for the
stock of a sham company, which is merging with another usually unspecified
firm already registered with a securities exchange. Investors are not informed
that the bulk of the shares are owned by the swindler’s firm. This practice is
known as “scalping”.*” The price is then driven up, made all the easier when the
crooked firm is the sole market maker.

“Blank checks” and “blind pools” rely on the most important technical inno-
vation the criminal stock firm has—the telephone, which by the 1980s had
evolved to include 800 numbers, call waiting, call screening, the availability of
specialized phone lists, and hooked into fax machines and computers. The stock
swindlers’ basic tool has become better and better. Their methods reveal the kin-
ship between the penny-stock racket and the classic swindler’s “boiler room” op-
eration resulting in high pressure telephone promotion of a phony commodity by
people who usually haven’t the foggiest idea what it is they are promoting.*’

Pratecs publicly announced it would “acquire Canadian distribution rights for
YBM Magnex Inc. products and, further, to acquire all the shares of YBM
Magnex”. As stock analyst Adrian Du Plessis noted, both of these represented
non-arms length transactions as the president of Pratecs, Robert Ventresca, and a
director, Jacob Bogatin, were also principals and/or shareholders of the private
entity, YBM Magnex. The rest of this initial scheme included the Canadian dis-
tribution rights for “magnetic materials produced by YBM Magnex” which
would be bought with four million shares of Pratecs costing 20 cents a share. Of
course Pratecs had to wait until it issued its first tranche of shares, which num-
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bered 110,000,000, to the always enthusiastic market vendors in league with the
company.

Early in 1996, the managers of YBM/Pratecs brought on Robert Owen Mitch-
ell, the Vice President of First Marathon Brokerage, Canada’s largest independ-
ently-owned brokerage house, and the former Ontario Premier David Peterson
whose law firm—Cassels Brock and Blackwell—assisted YBM. There were
others who were helpful and past masters at pumping worthless stock. These in-
cluded money managers such as Connor Clark and Lunn, and Kaan Oran who
was formerly with First Marathon and very enthusiastic about YBM.

In the summer of 1995, Pratecs’ trading ground to a halt. This was the result of
Britain’s Operation Sword which targeted several British solicitors for aiding
and abetting Mogilevich’s money-laundering and other similar matters. The
Pratecs’ response said the British firms were “in no way related to YBM or its
Channel Island subsidiary, Arigon”. By the first week in October, 1995, how-
ever, Pratecs changed its name to YBM. About four months later, “YBM became
areporting issuer in Ontario.” That meant YBM shares would soon be listed on
the Toronto Stock Exchange. YBM hit the big time on March 7, 1996.

YBM was, if nothing else, hopelessly dishonest, although that did not seem to
bother those key Canadian brokerages that helped to ratchet up its share price
from 20 cents to almost $20 Canadian. Meanwhile, there had been some internal
changes. Given the publicity about Arigon, the crooks in charge decided to make
a move. They formed a new offshore company named United Trade Limited in
the Cayman Islands, and dumped all of Arigon into it. They also slid 99.9 percent
of the shares of Magnex RT based in Hungary into the new venture. One other
part of this fraudulent clean-up was the allegedly complete separation from
YBM'’s other known subsidiary, Arbat International, Inc. Interestingly, YBM’s
Chief Operating Officer, Igor Fisherman, was the President of the rather soiled
Arigon, but he quickly nestled into the same position with UTL.

Although YBM had a mercurial ride, it was destined to slip slide away into a
series of hints and allegations and on into numerous civil cases followed by one
or two ventures into the criminal side. The slide began in August 1996 when
YBM learned there was a “pending investigation” of the company by the U.S.
Attorney’s office in Philadelphia. On August 29, YBM held an emergency meet-
ing and formed a Special (Independent) Committee to investigate the allegations
and innuendos. They retained the Fairfax Group, a U.S. based private detective
firm, which is now known as “Decision Strategies”. The senior Fairfax investiga-
tors working the case included a former Special Prosecutor, a forensic accoun-
tant, and aretired U.S. Ambassador and former senior official with the U.S. State
Department.

For a company riven through with world renowned mobsters, this was a seem-
ingly odd choice. The initial Fairfax report to YBM took place in Toronto on
March 21, 1997, and in Philadelphia the following day. It was an oral report. In
sum Fairfax confirmed YBM’s original shareholders were organized criminals,
that Arbatin Russia, Arigon in the U.K., and Magnex in Hungary, were owned or
controlled by the Mogilevich syndicate. Fairfax also went over other ar-
eas—"“companies with which YBM was doing business, some of these compa-
nies were shells, others were shells within shells, others did not exist’—which
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added to the grim picture. Moreover, Fairfax had found that Igor Fisherman,
YBM’s Chief Operating Officer, maintained a long-standing friendship with
Mogilevich. Indeed, it seems Mogilevich “had access to bank accounts at a key
Eastern European YBM subsidiary run by Fisherman”.*! Despite what would
appear to be very bad news, YBM’s gallant Special Independent Committee was
soon pleased to inform YBM staff that Fairfax looked hard but “could not find
any evidence to substantiate the rumours” swirling around YBM.*? This, I must
add, despite the Special Committee’s own notes, actually two versions, which
confirmed what Fairfax had actually said.

YBM’s slide accelerated in the spring of 1997 when it filed a preliminary pro-
spectus that was to a large extent, misleading. Actually, it was completely mis-
leading Another supposedly independent committee of the Board of Directors
was then set up to “review the Company’s operations to ensure that they are con-
sistent with the standards applicable to Canadian public companies”.*’ The next
problem emerged when YBM’s auditor, Deloitte & Touche LLP (U.S.), said it
was stopping its audit of YBM’s 1997 financial statements and would not con-
tinue until the firm truly underwent and completed a serious forensic investiga-
tion. YBM had not notified D & T about the Fairfax conclusions. YBM held to-
gether for another year. In fact, on April 27, 1998, it sent out a glowing news re-
lease reporting its net income had increased 94.6% compared to the preceding
year, and that sales of shares were up 38.2%. The stock pumpers were giddy.
However, this was YBM’s last gasp.

On May 13, 1998, the Ontario Securities Commission finished off YBM’s
ability to sell shares. A few months later, YBM’s general counsel, Cassels Brock
and Blackwell, represented by YBM board member Lawrence D. Wilder, left the
scene. On December 8, 1998, a Receiver was appointed to handle the YBM
windup, and First Marathon Securities Limited changed its name to National
Bank Financial.** There were several prosecutions of YBM principals.
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Summary

First and foremost, the Berlin-Edwards finagle proved without a shadow of a
doubt that “due diligence”, “know thy customer”, and all the other phrases in the
post-modern banking world did not really apply to The Bank of New York. Its
Eastern Europe Division had a minimum of 378 correspondent accounts and
each transfer through The Bank of New York made money. In fact, the process-
ing fees from wire transfer revenues went from $530 million in 1994 to more
than $1 billion three years later. Indeed, so profitable was the Electronic Funds
Transfer Division that BONY’s senior management called it “the golden child”.
Added to this windfall were the extraordinary number of BONY correspondent
banks that were very busy transferring money into other banks and/or busi-
nesses. A large percentage of these institutions were either absorbed by the felt
necessity of engaging in tumultuous capital flight or were little more than crimi-
nal organizations.
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Research into Organised Crime
in the Czech Republic—solved topics,
methodology, basic resulfs
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Martin Cejp,
Institute of Criminology and Social Prevention,
Czech Republic

Organised crime appeared in the Czech Republic in a developed form after the
year 1990. Though some elements had previously existed in the black and grey
economy, and occasional pilfering of the cultural heritage occurred as well, these
activities were not developed in any significant form. In totalitarian regime, con-
ditions for organised criminals to attain maximum profits with a minimum risk
were far from ideal. Numerous repressive measures, including the almost imper-
viously closed borders, presented too much of an obstacle. An insolvent popula-
tion, which could hardly pay for the brokering of illegal goods or services, held
no promise of any significant source of income. The risks were too great when
compared with the potential profits.

Politicians, the appropriate organs of the state administration and the general
public reacted to the threat of organised crime that emerged after 1990. It was
paradoxical that the citizens reacted before the politicians. Criminological re-
search also focused on the issue of organised crime right in the early 90s. In the
Institute for Criminology and Social Prevention, we first summarised informa-
tion from specialised literature at the end of 1992, focusing especially on foreign
experiences with the possible utilisation of research methods. We attempted to
come up with a working definition and to create a probable model of the activi-
ties of organised crime which could be taken into consideration. The preliminary
information was summarised in a theoretical methodological study. (Cejp 1993)

In 1993 we began with systematic research. We observed both the general
characteristics of the structure of groups and of their activities, as well as specific
issues. The basic characteristics of the groups and activities were investigated
regularly each year. (Cejp 1996) In the framework of specific themes we focused
on the detailed research of those activities which were most widespread or typi-
cal of the Czech Republic. We inquired into the involvement of organised crime
in manufacturing, smuggling and distribution of drugs (Gawlik 1994), in the or-
ganisation and operation of prostitution (Travnickova 1995), in illegal migration
(Scheinost 1995), in thefts of artistic monuments (Gawlik 1995), in violent
crime (MareSova 1996) and extortion (Cejp 1995).

We gradually attempted to resolve specific themes as well. Since it had been
demonstrated that in the Czech Republic, the Czechs participate in almost half of
the cases of organised crime, and that 25% of the groups operating are purely
Czech, we decided to look in greater detail at organised criminal activities of the



citizens of the Czech Republic (Scheinost 1999). Foreigners were also sepa-
rately addressed (Scheinost 1996). Later we systematically studied the involve-
ment of organised crime in financial areas (Baloun 1999), inquired into eco-
nomic crime, especially money laundering (Kadetadbkova 1999), and into the is-
sue of the deliberate evasion of taxes (MareSova 1999). Furthermore, we at-
tempted to analyse the flow of funds both inside and outside the world of organ-
ised crime. Over the last ten years we have assessed the effect of specific legal
measures that were established and applied for the purpose of fighting organised
crime. (Karabec 1999) At the end of the 1990s, we analysed the issue of organ-
ised crime in a wider social context. We looked for criminological factors in the
life of the society that enable organised crime to realise its activities and acquire
accomplices or clients for illegal goods and services. (Cejp 1999) In the frame-
work of attempting a prognosis of selected types of criminality, we specified
problematic as well as developmental facts that could prove effective when fight-
ing crime in the coming years. (Cejp et al. 2001) In addition to particular reports,
we presented research results in comprehensive publications, in which a particu-
lar stage was always summarised. (Scheinost et al. 1994, Scheinost et al. 1997,
Cejp et al. 1999)

International co-operation is a significant part of the research of organised
crime. We have gathered information on the basic characteristics of organised
crime and on the possibility of its research from foreign sources (i.e. Fijnaut
1999). We have released several translated proceedings that present documents
from the UN, CE, EU, as well as translations of foreign legal norms. Systematic
international co-operation began in 1996, when we compiled data for the Coun-
cil of Europe questionnaire “Groups for criminal law and criminological issues
of organised crime”. After that the survey was conducted annually, and we di-
rectly participated in the work of the groups. Once we also compiled data on or-
ganised crime for the European Union, and participated in the preparation of the
Pre-entry Pact on the issue of organised crime, ratified in Brussels in May, 1998.
We also participated in the preparation of the UN Convention on fighting organ-
ised crime, and on the UNICRI pre-research realised in 1997. The Institute for
Criminology and Social Prevention co-operated with the Florida University dur-
ing the organisation of a joint seminar (1995), and in 1999 we organised the
“Cross-border crime in Europe” international conference in co-operation with
the University in Tilburg.

Methodology

When researching organised crime, we cannot for the most part use research
methods and techniques which have a direct link with the criminal environment.
Due to the fact that before 1998, there were no cases in which a defendant was
prosecuted, charged and convicted of participation in a criminal conspiracy, the
analysis of investigation and court files is very limited. In 1998 the first few
dozen cases appeared, but the information obtained from such a small sample
cannot be generalised, but used only as an example. For the same reasons, we
cannot fully utilise police and court statistics. Hitherto we have been largely de-
pendant on indirectly obtained information.
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We utilise various methods for gathering information from experts: For the re-
peated acquisition of basic data on the structure of groups and their activities, we
turn to police officers specialised in detecting or investigating organised crime.
Anonymous inquiries are realised with questionnaires sent to approximately 30
experts. Attempts to broaden the field to include specialists from state represen-
tatives and judges have not proven effective so far. In matters related to specific
themes, we give preference to individual interviews. For prognoses we have used
the “round-table” method in particular issues, and “focus-groups” for solution
proposals. When assessing the effects of developmental and limiting societal
factors, the SWOT method is used. In addition, we utilise information from spe-
cialised publications and sources as well as comparative analyses of legal means.
Statistics are used at least for orientation, and when possible, concrete cases from
file materials are analysed. Results from public opinion polls, and more techni-
cally oriented newspaper articles can also be utilised to limited extent.

For research purposes we use the following working criminological defini-
tion: Organised crime comprises of repeated (systematic) acts of purposefully
co-ordinated criminal activities (and activities supporting these acts), where ac-
tors are criminal groups or organisations (largely with a multiple-level vertical
organisational structure) whose main goal is to attain the maximum illegal profit
while minimising the risk (ensured via contacts in decisive social structures).
Accidental criminal groups or organisations, the majority of white-collar crime
or terrorism are thus excluded from the scope of organised crime.

Basic Information about Groups

18

We can deduce the main changes occurring between 1993-2002 in the basic in-
dicators from the qualified assessment of the experts. A wide range of data is sta-
ble as far as criminal groups are concerned. The age variable is on the whole un-
changed: most rank and file members are 20-25-year-olds, bosses
30-35-year-olds. The participation of women (about 15%) is also demonstrated,
especially in organised prostitution and drug trafficking. Women also participate
to alesser extent in illegal migration and corruption. They sporadically appear as
negotiators of extortionist groups. The ratio of permanent members and outside
help (50:50) is also stable. External collaborators are quite often used to provide
all sorts of supporting services or information, and to realise contacts or special
operations. In more demanding operations they act as advisors. The proportion
of international and local elements in criminal groups is also altogether stabile.
Foreign participants are represented a bit more frequently than Czech citizens.
Some 20-30% of the groups are purely local. (See Table 1)

As far as the level of organisation is concerned, a definite increasing tendency
can be detected. Highly organised groups usually have a three-level organisa-
tion: The highest leadership is on top, managing several independently operating
groups known as the middle link. At the lowest level there are the rank and file,
and outside help. In the 1990s, about one third of the groups in the Czech Repub-
lic were organised in this way. Since the year 2000 we have noted an increase:
four out of ten groups are highly organised.



Table 1. Estimate of the ratio of international and domestic groups of organised crime in the

Czech Republic
1993 | 1994 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002
N=12 | N=17 | N=18 | N=31 | N=20 | N=27 | N=27 | N=31 | N21
International - 30 20 25 27 31 28 24 28
(Total: international) (53) | (61) | (47) | (83) | (B5) | (60) | (55) | (B3) | (54)
Mixed: predominantly - 31 27 28 28 29 27 29 26
international
Mixed: predominantly - 21 20 24 20 20 21 20 23
domestic
(Total: domestic) (@47 | (39) | (53) | (47) | (45) | (40) | (45) | (47) | (46)
Domestic 18 33 23 25 20 24 27 23
Total 100 100 100 100 100 100 100 100 100

Even though we have not detected changes in the ratio of foreign and Czech
citizens in groups of organised crime, certain variation has occurred in the level
in which individual countries are represented. In the 1990s, organised crime in
the Czech Republic involved mostly Ukrainians, Russians, Chinese and Yugo-
slavians, and often also Vietnamese, Albanians and Bulgarians. At the end of the
1990s, the number of Chinese citizens began to decrease—apparently not
sharply, but rather gradually. The decrease in the number of Yugoslavians appar-
ently resulted from the disintegration of the former federative Yugoslavia into a
number of smaller states, whose citizens are still represented in organised crime.
The share of Bulgarians is also decreasing, and Poles have almost disappeared.

In 2002, Ukrainians and Russians were most conspicuously represented.
They were followed at some distance by the Vietnamese, Chinese and Alba-
nians. Arabs, followed by Bulgarians, Byelorussians and Yugoslavians are fur-
ther down the list. Israelis, Croatians, Romanians, Germans and Afghans appear
rarely, and there are isolated cases involving people from Poland, Austria, Italy,
Turkey and Dagestan.

Basic Data about Activities

When we first started to examine organised crime in 1993, we chose 35 activities
which could be taken into consideration. It was a theoretical, model concep-
tion—at the time we did not know the real situation. We started with the criminal
law and considered which criminal acts could be practised by organised crime.
We also took “supporting activities’ into account, such as compromising or sup-
pressing evidence, and organising offenders’ getaway. We were also inspired by
foreign experiences, though these were not as extensive as they are at the current
time, and could not be applied mechanically.

19



20

The 35 activities were then presented to experts, who were asked to judge
whether each individual activity was in a developed or embryonic stage in the
Czech Republic, or non-existent in the present time. We later submitted the list
for examination every year, updated with the results from the preceding survey.
Activities which in previous year had been deemed non-existent were discarded.
Experts were also allowed to suggest new activities. In this way, the counterfeit-
ing of CDs and videocassettes, the transfer of shares without owner’s knowl-
edge, eliciting money with the promise of its great appreciation, trading in radio-
active materials, and the illegal import and export of hazardous waste, for exam-
ple, were added to the list. We discarded usury and activities peculiar to transi-
tion periods: fraud connected with the process of privatisation or establishing
private enterprises.

The order of the most widespread activities is defined according to the num-
ber of experts who estimate the given activity as widespread. We mainly concen-
trate on those activities which have been marked as widespread by more than half
of the experts. This does not mean that the other activities would not be present at
all. We can assess the order of the embryonic activities as well. Some activities
have been listed as embryonic for ten years now without becoming widespread
(i.e. computer crime).

As far as the most widespread activities are concerned, the following are in-
cluded in the most recent data from 2002: the theft of motor vehicles; organising
prostitution and trading in women; the production, smuggling and distribution of
drugs; organising illegal migration, receiving stolen goods; tax, loan, insurance
and exchange fraud. The order of the other activities is presented in Table 2.

Owing to the fact that the extent of the activities has been monitored annually
since 1993, we are able to determine trends and observe changes. Throughout
this 10-year time span, organised prostitution and the theft of automobiles have
been among the most widespread activities of organised crime in the Czech Re-
public. Since the middle of the 1990s, a majority of experts have predicted a de-
crease in the theft of automobiles. So far there is no evidence of such reduction,
but other changes have occurred: more expensive automobiles are stolen, and in-
stead of Bulgarians and Poles, more Czechs are involved in organised theft.
Since 1995 the production, smuggling and distribution of drugs has persistently
belonged to the group of the most widespread activities. Thus the most common
activity of organised crime world-wide has gradually taken its place also in the
Czech Republic. In 1993, only half of the experts considered organised drug traf-
ficking to be widespread. In 1994, however, it was already ranked among 5 most
common activities, and from that year onwards it has remained among the most
widespread. This development corresponds to the real situation. In the early
1990s, the Czech Republic was more of a transit country for drug dealers. Since
1995 the local market has proven to be profitable. Another significant change in
the group of the most widespread activities is the substantial increase in illegal
migration. Since 1999 it has regularly ranked among the most widespread ones.
Organised illegal migration has thus become a significant problem.

Until the mid-1990s, the theft of art objects belonged to the most widespread
activities. This activity, deriving from the period before the year 1989, and dis-
tinctive to Spain and Italy as well as to the Czech Republic, gradually began to



Table 2. Estimate of the occurrence of the most widespread forms of organised crime in the
Czech Republic in 2002

N=21
1.-2. Theft of motor vehicles 20
Organised prostitution and trading in women 20
3.-5. Production, smuggling and distribution of drugs 19
Organised illegal migration 19
Receiving stolen goods 19
6. Tax, credit, insurance and exchange fraud 18
7.-10. Counterfeiting CDs and illegal copies of videocassettes 16
Extortion and collecting a fee for “protection” 16
Founding fraudulent and fictitious companies 16
Customs fraud 16
11.-13. Theft of art objects and their export 15
Hired debt collection 15
Theft by breaking into apartments, cottages, shops and warehouses 15
14.-15. Theft from transport trucks and lorries 14
Bank fraud 14
16.-17. Money laundering 13
Eliciting money with the promise of its great appreciation 13
18. Murder 11
19. Bribery and corruption 10
20.-21. Counterfeiting documents, cheques, money, coins 9
Bank robbery 9
22. International trade in weapons and explosives 8
23.-25. Other violence 7
Gambling 7
Computer crime 7

lose its importance in the second half of the 90s, probably owing to the many pre-
cautions the state had taken: the Ministry of Culture improved its records and the
Ministry of the Interior its protection. International police co-operation enabled
many illegally exported artefacts to be successfully intercepted and returned.
The cultural monuments administered by the church are still, however, in danger
due to poor record-keeping.
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In addition to the most widespread activities of organised crime, there also ex-
ists a whole group of heavily widespread activities, mentioned by 65-85% of the
experts. These activities are characterised by fairly strong fluctuations. Tax fraud
has belonged to this group since the second half of the 90’s, the receiving of sto-
len goods since 2000, and the counterfeiting of CDs and illegally copied
videocassettes since 1999. Customs frauds are also relatively common—though
with fluctuations. In 2002, there was a strong increase in the founding of ficti-
tious companies. Extortion and collecting a fee for “protection” also have defi-
nite fluctuations, but are usually ranked in top ten. The illegal collection of debts
is somewhat more rare, but has had two peak years: in 1994 and 1999 it was
among the five most widespread activities of organised crime.

The other activities are relatively widespread. This is especially true for bank
fraud; money laundering; forging documents, money and coins; theft after
breaking and entering; bank robbery and corruption. The occurrence of violent
criminality and murders is average. Organised crime avoids violence if at all pos-
sible. If it does occur, it seems to be confined to criminal underworld, since so far
there are no other cases recorded. Trading in weapons, explosives and radioac-
tive materials is not very common, either.

Since 1999 we have regularly followed the activities in which foreign groups
are involved. It seems that Ukrainian groups focus on extortion, violent crime,
robbery, theft, organised prostitution, smuggling weapons and, after 2001, on the
theft of automobiles, and more recently also on drugs. Russian groups have simi-
lar tendencies. They are involved in extortion, violent crime, organised prostitu-
tion, robbery, smuggling weapons and radioactive materials, automobile theft,
and, since 2001, in drugs. If compared to Ukrainians, Russians are much more
frequently engaged in economic crime, money laundering, bank fraud, corrup-
tion, and in founding fictitious companies.

Vietnamese groups focus on the forgery and smuggling of goods, often in-
volving infringement of trademarks and copyrights, as well as customs and tax
fraud. The Vietnamese are active in illegal migration, the distribution of drugs,
and in organised prostitution. Chinese groups are foremost engaged in illegal mi-
gration, but also in smuggling, organised prostitution, drugs, money laundering,
and tax and other types of fraud. Albanian groups focus on drugs, illegal trade in
weapons, organised prostitution and automobile theft. Arab groups are mostly
involved in drugs, illegal migration, money laundering and prostitution. Bulgari-
ans are active in organised prostitution, but relatively seldom in drugs, and to di-
minishing extent in automobile theft.

Members of other nationalities turn up only sporadically in the Czech Repub-
lic, and thus their activities are also less numerous. Byelorussians and Afghans
are specialised in extortion, Yugoslavs, Croatians and Turks in drugs. Slovaks
have committed criminal acts connected with illegal migration.



Topical themes

In addition to collecting data on the structure of the groups and on their activities,
most of our annual surveys cover topical themes to which the experts are asked to
respond. We have defined organised crime in greater detail, and characterised its
features. We have looked for criteria with which organised crime can be differen-
tiated from regular criminality carried out in an organised form. From time to
time we have paid somewhat greater attention to the predictions of future devel-
opments. The growth of organised crime is still probable, though at lesser rate
since the strongest groups have already made contact and divided the spheres of
influence. Drug-related activities will outweigh the others.

In 1999 we focused on the social causes and consequences of organised crime
by specifying 150 relevant factors. In 2000 the issue of corruption was probed.
We inquired into the extent in which organised crime attempts to use corruption
when dealing with individual elements of society. In the same year we also fo-
cused more on ascertaining the ethnicity-based co-operation within criminal
groups. In 2001 we attempted to pinpoint elements of society into which organ-
ised crime is trying to penetrate, and groups against which it uses force. On the
basis of the events that transpired on September 11th, 2001 we examined
whether any co-operation between organised crime and terrorism existed in
Czech conditions, and whether such co-operation could occur in the coming
years. In 2002 we, together with the experts, sought the main problems which,
when removed, would lead to successful measures against organised crime. This
year we also want to assess possible developmental factors.
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Part |

Comparison of estimates of the occurrences of the most widespread forms of organised crime in
the Czech Republic in 1993-2002

1993 1994 1995 1996 1997
% N=12 N=17 N=19 N=18 N=31
100 | cars(12) cars(17) drugs (19)
Art(12) prostitution(19) drugs (30)
cars (30)
prostitution(30)
cars(18) drugs(17)
art(16) cars(17)
prostitution(16)
prostitution(15) art(16)
90 debts(15)
drugs (15)
prostitution(10)
burglary(14) tax(25)
Receiving(14)
corruption(15)
80 enterpr.fr.(15) tax(14)
custom(9) art (15) m.launder.(24)
burglary(9) corruption(23)
Migration(13) migration(14) bank.fr.(23)
racket.(13) migration(13) art(23)
debst(13) custom(13) receiving (23)
fict. firms(13) burgl.into cars(22)
custom(13) privatization fr.(22)
corruption(11) racket.(13) receiver(12) debst(22)
70 penetration(8) enterpr.fr.(11) bank.fr.(12) fict.firms(21)
migration(8) m.launder.(12)  enterpr.fr.(12) enterpr.fraud(21)
privat.fr.(12) privat.fr.(12) custom fraud. (21)
enterpr.f.(12) debst(12) migration(20)
racket.(12) racket.(20)
m.launder.(10)
corruption(7) arms(10) burglary(11) fict.firms(11) murders(19)
receiver(7) murders(10) murders(11) counterfeiting(11)
60 gambling(7) burglary(18)
m.launder(10)
murders(10)
burglary(10)
tax(10) arms(10) arms(16)
arms(10)
50 m.laudering(6) corruption(9)

racket.(6)
drugs(6)

custom.f.(8)

25



Part Il

Comparison of estimates of the occurrences of the most widespread forms of organised crime in

the Czech Republic in 1993-2002

1998 1999 2000 2001 2002
% N=20 N=27 N=27 N=31 N=21
100 | drugs(20) drugs(27) drugs(27) drugs(31)
cars(20) cars(27) migration(31)
prostitution(20) cars(30)
prostitution(26) prostitution(30) cars(20)
migration(26) prostitution(20)
migration(19) cars(25)
migration(25)
prostitution(24)
art(18) corruption(24) drugs(19)
90 migration(19)
receiving(23) receiving(19)
m.laundering(23)
video/CD(23) tax(18)
murder(23)
debst(22) trucks(22) video/CD(25)
art(22)
80 burglary(22)
custom(21)
video/CD(16)
debst(21) racket.(16)
corruption(15) tax(21) fict.firms(16)
art(20) custom(16)
m.launder.(20)
art(15)
racket.(14) racket.(19) bank robbery(19)  receiving(22) debst(15)
70 debst(14) video/CD(19) counterf.(19) corruption(21) burglary(15)
bank.fr.(19) m.laundering(21)
trucks(18) racket.(18) trucks(14)
m.launder.(13) art(20) banking frauds(14)
video/CD(13) corruption(17) custom(17) trucks(20)
burglary(17) fict.firms(17) debst(20)
murder(17) burglary(19) m.laundering(13)
arms(12) racket.(19) eliciting m.(13)
60 fict.firms(12) eliciting m.(16)
ntbl | bank fr.(11) privat.fr.(15)
tax(11) countref.(15) arms(15) murder(17)
trucks(11) Receiving(15) violence(16)
privatiz.fr.(11) tax(16)
counterfeit.(11)  arms(14) murder(11)
50 custom(10) eliciting(14)
receiving(10) fict.firms(15)
murder(10) custom(15) corruption(10)
arms(15)
counterfeiting(14)
banking frauds(14) counterfeiting(9)
gambling(12) eliciting(14) bank robbery(9)
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Thefts and lllicit Trade of Works of Art. An Overview

Theft and illicit trade of stolen works of art surely are not new phenomena: we
can think for instance about the precautions and means adopted in Ancient Egypt
in order to prevent the pillage of pharaonic tombs. But in spite of the social, reli-
gious and legal blame encircling their traffics, the thieves always succeeded in
finding purchasers disposed to buy objects with the royal seal, clearly coming
from royal tombs.

Since the antiquity, the problem of the thefts of works of art has always been
seen to involve two closely connected groups of people: the thieves (commis-
sioners of the thefts) and the receivers of the stolen goods (merchants, collectors
or simply incautious purchasers).

This phenomenon has recently reached such proportions and caused so much
concern that Interpol, anxious of the amount of international crime connected to
the art market, considers this activity one of the main categories of transnational
crime (The Sunday Times, 8 January 1995).

The rapidity of not only international but also intercontinental movements,
the development of new kinds of contacts and communications, a constantly in-
creasing private demand for archaeological goods, the lack of scruples in people
connected with the illegal trade of the objects, and the increasing involvement of
international organised crime have over the past few years given the market of
works and objects of art a new and extremely worrisome dimension and charac-
ter. The objects are often defended and protected in an inadequate way. Once sto-
len, they can easily be concealed and transported, and are thus extremely difficult
to recover.

In Italy, the situation appears to be particularly difficult, because there is great
amount of small works of art, hardly controlled and controllable. The problem is
aggravated by undeniable budget limits: only greater museums and galleries can
manage the costs of adequate and up-to-date alarm systems, while private galler-
ies, foundations, small civic or ecclesiastical museums are in many cases de-
fenceless in front of professionals thieves.

1 Criminologist; Adjunct Professor at the University for Foreigners, Perugia (Italy); Judge at the Penal Court of Florence
(Italy).
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The frequent lack of means for prevention and preventive co-ordination is un-
derlined in the crucial moments following the theft, when the victim, confused,
can waste valuable time before denouncing and describing to the police the ob-
jects that have been stolen, thereby preventing any serious investigation co-ordi-
nation and allowing the thieves enough time to remove the assets. The follow-up
phase is always static, and based above all on improvisation, good will and
chance, facilitating those who consider trafficking of works of art as a profitable
profession.

At world-wide level, we can see, on one hand, a true haemorrhage of objects
from archaeological sites (often still unexplored) in Latin America, Africa and
Asia, and, on the other hand, an annual increase in thefts from galleries, muse-
ums, churches and houses in industrialised countries. In 1994, the Interpol Gen-
eral Secretariat launched a “call for action” in order to prevent and fight such
types of crime.

Itis worth noting that in the trade of stolen works of art, the risks the criminals
take are often low: in many countries, there is no specific national legislation on
the matter (or the legislation is difficult to apply), crossing national frontiers is
easy, and individual works of art are rarely photographed or documented—espe-
cially if they are of low economic value—which complicates the identification
and recovery of the object. In addition, dealers’ rapidity, lack of scruple, flexibil-
ity, and degree of organisation add to the problem, above all in the less industrial-
ised countries.

Another problem is the enormous expansion of the art market over the last two
decades; it has become a field for economic investments where several interested
parties try to gain high profits in minimum time. This increase in demand has un-
avoidably facilitated the illegal trade in works of art, owing also to the lack of
control on the part of private purchasers, but also of institutional purchasers such
as museums and galleries. For example, it seems that in London, art vendors (in-
cluding major auction galleries like Christie’s or Sotheby’s) exercise the practi-
cal “no questions asked” policy: when they acquire works of art to put on the
market through their normal sales channels, they usually do not verify the real or-
igin of the objects, and whether the supplier has obtained them legally or not.
They thus act as “go-betweens” with no guarantees or references.

There are many reasons for the enormous increase in the demand for artistic
assets: an increasing number of wealthy people need secure investment objects,
interest in art in general is greater, and private financing has assumed a bigger
role in the world of art collecting, especially in Japan and the United States?.

We can point out three indirect consequences of the thefts of works of art, di-
minishing the effectiveness of the price system in the international legal art mar-
ket:
¢ often the theft involves damaging the works in order to facilitate the removal

(for example, it may be necessary to cut the cloth along the edges of the frame

in order to steal a painting) or the transport (for instance, by dividing large

2 These are regarded as countries that import stolen works of art. Others, such as Italy, from where a greater part of the
stolen works originate, are called exporting countries, and countries, like Switzerland, which usually act as temporary
storage places, transit countries.
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sculptures in smaller parts by taking them apart or breaking). This surely can
happen when the works are taken from private homes, museums, churches or
palaces, but is more frequent and worrisome when occurring at archaeologi-
cal sites, where the stone sculptures (such as ornaments and statues) are al-
ways broken into smaller pieces in order to maximise the profit by selling
them separately;

* the increasing risk of thefts forces to take more precautions in order to protect
the works of art. This causes nuisance to museum visitors and exhibitors in
two ways: due to inflexible timetables and restricted access, it becomes more
and more difficult to actually see the works, and the necessary technical sys-
tems and security guards incur expenses and eventually result in higher ticket
prices;

¢ thefts have raised the price of works of art, which in turn has stimulated the
production of counterfeits, causing uncertainty in art markets.

Thieves prefer objects that are saleable in richer countries: pictures, prints,
terra-cottas, china, jewels, sculptures, religious objects (reliquaries, ciboria and
so on). According to Interpol database, in 1998 approximately 50% of the stolen
objects were either paintings, sculptures or statues.

Thieves favour works which meet the following criteria:
a) not well-protected or guarded;
b) situated in a church or similar religious building?, especially if it is small,

isolated and abandoned or quite abandoned;

¢) painting, print or sculpture made by a European or other well-known artist;
d) easy to transport, hide and sell;
e) piece is well known and valued.

Two additional criteria could be added: piece meets buyer’s requirements, as in
case of commissioned thefts (frequent with rare, famous works or objects of un-
exceptional value), and familiarity with the alarm system. The latter hypothesis
mostly concerns thefts carried out in museums, foundations or private homes by
own employees or others with access: the thief takes pieces of minor value, often
stored in a warehouse and not yet inventoried or protected.

People Involved

Most people involved in the illicit trade of works of art operate in two parallel art

markets:

1. criminal groups offer stolen works to legitimate buyers (museums, galleries,
merchants, auction galleries, private citizens);

2. independent galleries and small museums are “resupplied’ by criminal
groups.

3

Always deserted at night.
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The black art market is also fed by independent professional thieves who often

co-operate with organised crime acting as a mediator between the buyer and the

thief. We again have to underline the increasingly relevant and active role of or-
ganised crime in this field, its means, and economic, human, organisational and,
nowadays, also technological resources.

Organised crime operates in several ways in the art market:

a) itcan manage the entire operation, selling objects it has obtained through its
own activities;

b) it can act as an intermediary between the buyer and the professional thief;

c) itcanuse works of art that are easily transported, concealed and marketed as
payment for drugs;

d) itcan use stolen works to blackmail institutions (as happened in Modena, It-
aly in 1992, when Felice Maniero’s organised crime group stole Velasquez’
and Correggio’s paintings, and tried to use them for an “exchange of fa-
vours” with the police enforcement agencies, fortunately not succeeding);

e) it can use the objects for money laundering.

Archaeological objects and works of art are ideal for money laundering, because
they are fungible and easy to sell. Today, the art market is one of the most popular
means of money laundering, employing several financial channels; it has been
claimed that drug traffickers control the world of art to such an extent that if they
suddenly stopped covering their illicit doings by buying works of art, the global
art market would collapse. It is obvious that all criminal systems developed by
the dealers include some degree of control over art vendors, auction galleries and
so on; otherwise it could not exist.

The rare and valuable pieces are removed from the place of theft at a very early
stage, or hidden in a safe place until “things settle down”, sometimes longer.
Only professional thieves or ones connected to criminal organisations use inter-
national distribution channels for stolen goods. The most famous objects are
transported from one country to the next skilfully hidden (if small in size), and
the less famous ones by counterfeiting the certificates and documents.

If a purchaser is not found, the thieves sometimes convince an insurance com-
pany—same one that has insured the piece—to buy the stolen object back at the
price that usually amounts to 10% of its value. However, most stolen objects end
up in private collections.

Underwater Cultural Heritage
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One of the most interesting (and, unfortunately, also one of the most dangerous)
features of modern criminal organisations is their enormous ability to adapt to
the environmental, political and social conditions in which they operate, as well
as to the requirements and possibilities of the legal or illegal market (it is worth
remembering that organised crime organisations profit from both the legal and il-
legal markets, obviously adapting and modifying their actions case by case).



From the economic point of view, criminal organisations are behaving more
and more like multinational companies, differentiating their fields of activity and
the range of services being offered to various customers. Thus they are able to
obtain high profits also in a case of “crisis” in a specific “economic” field.

As already mentioned, organised crime is very interested in the market of
works of art, a market that holds few risks and enormous profits. Organised
crime organisations launder money by feeding the illegal market with stolen
works of art or objects recovered from archaeological sites (plundered in a clan-
destine, non-authorised way), directing them to private collectors (as in commis-
sioned thefts) or through auction galleries to legal market.

For a long time now police enforcement agencies have focused on traditional
trafficking in works of art, usually stolen from museums, churches, palaces, pub-
lic buildings and so on. Only recently they have become aware of the activities of
organised crime in this field. It has become evident that criminal organisations
are especially interested in several archaeological sites, particularly underwater
ones that are rich in artistic and cultural relics, and often unexplored. Oceans,
seas, rivers and lakes embed an enormous amount of objects from all periods of
human history, from the beginning (prehistoric stilt houses, for example, by now
usually submerged) towards the present times (ships sunk during WW 11, etc).
The difficulty in recovering such objects and the lack of necessary resources has
prevented the states, but fortunately, also criminal elements from exploiting
these riches. However, the situation has now changed: the states are still unable
to organise large-scale recovery expeditions—mostly due to issues concerning
territorial waters, jurisdictions and national prerogatives—but criminal organi-
sations (the only ones to have enough men, means and, above all, money to un-
dertake such activity), sometimes disguised as recovery companies only a bit
more “unscrupulous” than the others, proceed to recover underwater objects
with great velocity.

This is why far greater attention must be given to this part of our cultural patri-
mony, and why current international laws must quickly be adapted to the new sit-
uation.

Before proceeding with our analysis, it should be explained what we mean by
“underwater cultural heritage”. Surely the most applicable definition is the one
supplied by UNESCO in “Convention on the Protection of the Underwater Cul-
tural Heritage” (Paris, 2 November 2001). According to it, underwater cultural
heritage is comprised of

“All traces of human existence having a cultural, historical or archaeological
character which have been partially or totally under water, periodically or
continuously, for at least 100 years (...)""

When examining this definition, one can see that the underwater cultural heri-
tage does not only include works of art or valuable objects (like the treasures in
Spanish ships that sank during their voyage from Americas to Europe) but all
cultural, historical or archaeological relics of human civilisation that have been

4

Convention on the Protection of the Underwater Cultural Heritage (UNESCO, Paris, 2 November 2001), art. 1, par. 1 a.

31



submerged®, totally or in part, periodically (tides, etc.) or continuously for at
least 100 years. This limit of 100 years is a compromise, set during the prepara-
tion of the Convention, and was chosen to distinguish cultural heritage from the
more recent objects and wrecks, which are regulated by the normal international
statutes. The time limit was necessary to avoid criticism and disagreement from
many countries, most of them concerned with aeroplanes and ships that sank
during the World War II. By excluding the most recent wrecks from the protec-
tion and “international competence” established by the Convention, fulmination
was perhaps avoided, but problems were not. In some cases, such as R.M.S. Ti-
tanic, the time limit has led to total destruction of the wreckage before the effec-
tive and actual international protection takes effect.

Protection of Underwater Cultural Heritage

There are various instruments provided by the international legal system for the

protection of the underwater cultural heritage:

¢ General international normative instruments (Conventions)

¢ Specific international normative instruments (ILA and UNESCO
Conventions)

¢ Bilateral agreements

e Statements

¢ Diplomatic agreements

We will next examine in detail the most important normative acts concerning this
matter. They are as follows:
1. General international normative instruments (Conventions)
— United Nations Convention on the Law of the Sea (Montego Bay, 10 De-
cember 1982)
— Recommendation 848 (1978) of the Parliamentary Assembly of the
Council of Europe on the underwater cultural heritage
— Recommendation 1486 (2000) of the Parliamentary Assembly of the
Council of Europe on the maritime and fluvial cultural heritage
— International Convention on Salvage (London, 28 April 1989)
2. Specific international normative instruments (ILA and UNESCO Conven-
tions)
— International Law Association - Draft Convention on the Protection of
Underwater Cultural Heritage (Buenos Aires, 20 August 1994)
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In marine and oceanic waters but also in inland waters like lakes, rivers and so on. One would think that inland waters
would be less problematic as they usually concern only one state, and territorial limits do not need to be taken into ac-
count. However, sometimes the state in question is not equipped with normative instruments and laws necessary to
protect the submerged objects. We also need to remember that usually these waters are not very deep, and the recovery
of relics is therefore easier, which opens a window of opportunity also for the less well-equipped perpetrators. Inland
waters are often rich in testimonies: take for instance the numerous ritual offerings ancient peoples threw into lakes.



— Charte Internationale sur la Protection et la Gestion du Patrimoine
Culturel Subaquatique (Sofia, le 9 Octobre 1996)

— Convention on the Protection of the Underwater Cultural Heritage
(UNESCO, Paris, 2 November 2001)

3. Bilateral agreements

— Exchange of Notes between South Africa and the United Kingdom Con-
cerning the Regulation of the Term of Settlement of the Salvaging of the
Wreck of HMS Birkenhead (Pretoria, 22 September 1989)°

— Agreement between the Government of the United States of America and
the Government of the French Republic Concerning the Wreck of the CSS
Alabama (Paris, 3 October 1989)’

4. Statements

— Statement by the President of the United States on U.S. Policy for the Pro-
tection of Sunken Warships (19 January 2001)

— Siracusa Declaration on the Submarine Cultural Heritage of the Mediter-
ranean Sea of 10 March 2001 (adopted during the international confer-
ence “Means for the Protection and Tourist Promotion of the Marine Cul-
tural Heritage in the Mediterranean”)

5. Diplomatic agreements

— In many occasions unofficial and informal, particular, and decided case

by case.

Not one of these instruments is by itself sufficient to protect the underwater cul-
tural heritage, especially since most conventions (of more general nature, such as
the one on the Right of the Sea) have not been ratified by all countries, and pro-
vide no means to enforce their execution. In the case of the more specific conven-
tions, such as the UNESCO Convention on the underwater cultural heritage, the
situation is even worse. Bilateral agreements are usually more effective, but they
naturally involve only a limited number of countries and usually relate to a sin-
gle, specific case. As far as the so-called “declarations™ (or “statements”) are
concerned, they only apply to the country/countries enforcing them (like in the
case of the United States®), and thus have very limited effect on the international
community.

On 26 February 1852, the English warship HMS Birkenhead, with 638 passengers, supplies and a great amount of
money on board, all destined to the English army engaged in the Kaffir War in South Africa, sank off Cape Danger
(Cape Town); there were only 193 survivors. On 22 September, 1989, Great Britain and South Africa signed an agree-
ment for the common “management’” of the wreckage: South Africa declared Birkenhead a “National Monument”, so
anyone taking objects from the ship, or parts of the wreckage itself, would be punished with an economic penalty and
two years of imprisonment. Recoveries can only be made by qualified persons (the so-called “salvors”), with a special
permission issued by the South African Council for the Cultural Heritage; all recovery activities are to respect the un-
derwater grave site, and everything that is recovered must be divided equally between the two states.

On 19 June, 1864, U.S. corvette Kearsarge hit and sank confederate ship CSS Alabama just outside the French town of
Cherbourg. According to a federal declaration, all the goods of the Confederation were to be considered part of the U.S.
patrimony after the Civil War. In 1984, the wreckage of CSS Alabama was found in the French territorial waters; to re-
solve the problems of authority regarding the wreckage, a bilateral agreement was signed between USA and France,
stating a common “management” of the sunken ship and creation of a “protection zone” around the wreckage.
Statement by the President of the United States on U.S. Policy for the Protection of Sunken Warships (19 January
2001).
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This overview aims to demonstrate that the international normative legisla-
tion is not sufficient to protect the underwater cultural heritage owing to a num-
ber of reasons:

* incoherent territorial jurisdictions;
¢ ineffectiveness of international protection efforts;
* special legislation regarding the sunken military ships and the so-called

“State ships™®

International protection of the underwater cultural heritage is extremely limited
by state borders and territorial waters, and usually there is low interest regarding
the underwater cultural heritage because the states are more focused on the ma-
rine resources that are potentially more remunerative (such as fishing resources
or oil). As regards to sunken ships, the problem is reversed: instead of low inter-
est, there is too much interest, because usually both the flag state and the coastal
state guard their interests.

All military vehicles are protected by a particular immunity; but the problem
is whether such immunity covers also the wrecks. The 2001 USA Declaration'?
speaks about “immunity that never ends”. Considering the rapidity of innova-
tions in war industry, especially in recent times, it is difficult to understand the
strategic importance of military ships that have sunk more than a hundred years
ago. In addition, the norms that concern these wrecks are actually formed by
praxis (neither uniform nor coherent) and bilateral specific agreements'!, even
though the 2001 UNESCO Convention states that if a military vehicle is older
than one hundred years, the coastal and the flag state should co-operate!2.

Unfortunately, the situation of undefined norms and international conflicts re-
garding the protection of underwater cultural heritage is causing a loss (even
without the participation of criminal organisations!) of numerous wreckages and
extremely precious objects since every one of them is unique and characterised
by history and particular vicissitudes. This is undoubtedly the case with RMS Ti-
tanic, for example, demonstrating one of the greatest failures of international
protection of the underwater cultural heritage.

On 14 April 1912, during her maiden voyage from London to New York, the
Royal Mail Steamer 7itanic, owned by the English White Star Line Company,
sank off the United States’ coast after a collision with an iceberg. Of the 2227
passengers and crewmen on board, only 705 survived. Owing to the great loss of
lives, the famous technical innovations (which, however, did not prevent the
shipwreck), and the luxurious furniture and cabins, 7itanic became a legend,
even if a sad one, fascinating people all over the world. On 1 September 1985, a
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Ships engaged in official government tasks at the time of the sinking, like postal ships.
Statement by the President of the United States on U.S. Policy for the Protection of Sunken Warships (19 January

2001).

Asbetween USA and France regarding the ship CSS Alabama, or in the case of the HMS Birkenhead, where Great Brit-
ain and South Africa were the contracting parties.

The coastal state “... should inform the flag State...”, Convention on the Protection of the Underwater Cultural Heritage
(UNESCO, Paris, 2 November 2001), art. 7.



scientific expedition led by Robert Ballard, found 7itanic very deep in the ocean,
and in July 1986, the wreckage was explored and photographed for the first time.
Ballard proposed that Titanic should be considered an international monument,
and protected against plundering.

Unfortunately, no such protection has been executed. As a result, the wreck-
age has been emptied and irremediably damaged by numerous “expeditions”. In
2012, when Titanic finally becomes part of the underwater cultural heritage'®
and gets some protection, there will be nothing left.

The “Siracusa Declaration”

In this general overview regarding this particular kind of cultural heritage, the
activities of organised crime are given a new dimension. We have already seen
that criminal organisations have money, men and others resources, but often also
better technical and scientific possibilities, facilitated not only by money, but
also by the lack of scruples and the prevailing legal and territorial
indetermination. Criminal organisations are indifferent to territorial waters,
competences, rights of the coastal and the flag states, and they surely do not re-
cognise legal, ethical, moral or other types of boundaries. They have only one
goal: to obtain maximum profit with minimum risk and economic investment'*.

Consequences are clear: recoveries are directed to only those objects that are
economically favourable, and no attention is paid to the possible damaging of the
site. The aim is to recover objects as quickly as possible, not to observe the sites,
to analyse them, to study the cultural testimonies. Fundamental historical and ar-
chaeological items are lost in the process. Cultural heritage is plundered and de-
stroyed, and thus human history abates every day.

If possible, the situation is even worse in the Mediterranean Sea: it is a closed
sea, and has been used since prehistoric times by numerous European, African
and Asian populations. It is full of wrecks, sunken ships, traces of lost villages
and villas, and so on. We have just begun to understand the extent of the threats
facing these wonderful things, especially so since the Mediterranean Sea is so
shallow that wrecks and objects can be easily recovered.

Many Mediterranean states have approved specific legislation regarding the
researches and underwater recoveries (sometimes they use current internal legis-
lation and extend it to submarine heritage'®), and we can see attempts to extend
the competence of the Mediterranean coastal states to parts of the international
waters, at least as far as the cultural heritage is concerned (although some coun-
tries, particularly USA, the United Kingdom and the Low Countries, do not
agree with this kind of development'®).
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According to the Convention on the Protection of the Underwater Cultural Heritage (UNESCO, Paris, 2 November
2001).

Unfortunately, often the criminal organisations are not very different from the “/egal”ones operating just on the bor-
derline of laws. These types of organisations are interested in locating wreckages and in “freasure hunting”, as in the
case of RMS Titanic.

As Morocco did, extending the prerogatives of the exclusive fishing area to archaeological objects.

These states are concerned about the right of passage for their ships in the Mediterranean international waters, should
the control of the coastal states become stronger.

35



Italy has no specific legislation regarding the underwater cultural heritage,
nor a specifically protected archaeological area around its coast. This is a shame
since a large quantity of Roman wrecks is situated just off the Italian coast and
isles. Great expectations are thus laid on the Siracusa Declaration on the Subma-
rine Cultural Heritage of the Mediterranean Sea (March 10, 2001), signed by
many Mediterranean states in the city of Siracusa, Sicily (Italy).

Indeed, we can say that the future of the protection of the underwater cultural
heritage in the Mediterranean area is laid out by the Siracusa Declaration. Even
though the Declaration is not an international normative act, all Mediterranean
countries are trying to focus on its goals, and work towards transforming it into a
formal international Convention.

The Declaration is divided in two main parts:

I) Preservation of the integrity of the submarine sites.
Concerning the preservation of the sites, it is recommended that the subma-
rine heritage is primarily preserved in situ'’, with the intention of opening
the sites to the public if possible (for instance, by using little submarines or
boats with see-through bottoms). The objects are removed only if it is not
possible to conserve them on site. The Declaration aims to non-destructive
research methods and to the protection of the environment (with specific
preliminary studies). Researches are not to damage human remains or reli-
gious sites, buildings or objects, and all steps of the research and eventual re-
covery of the objects need to be described in scientific documents and publi-
cations.

IT) Strengthening the involvement of concerned states.
In the second part of the Declaration, the Mediterranean nations state that
“without prejudice to the rights of the coastal State %, all countries having a
verifiable link with the objects should be informed of, and possibly also in-
volved in an activity concerning the underwater cultural heritage. Further-
more, “without prejudice to the rights of the coastal State”, consultations on
how to ensure the appropriate investigation, effective protection and, if in
situ preservation is not possible, final destination of the objects belonging to
the Mediterranean submarine cultural heritage should be held among all the
countries having a verifiable link with the objects.

As we can see, the goals of the Declaration are ambitious, especially in regard to
the preservation of the objects “in sifu”: that is probably the main cause why the
Declaration is still only a statement. We can consider the Declaration as a kind of a
programme, a project for the future. It is partly comprised of general statements
and hypothesis that are more wishes than effective intentions. The realisation of
the Declaration might prove problematic, most of all due to the opposition of many
non-Mediterranean nations and the difficulty to find sufficient funds to realise pre-
liminary studies, adequate researches and innovative submarine “museums”.
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Where it is: under the water.
This is the main condition for the cooperation of all the Mediterranean coastal states.



However, we cannot forget that while we are trying to find the ideal way to re-
cover and preserve the submarine cultural heritage, international organised
crime continues to plunder the sites, not caring at all about the rights of the flag or
the coastal states, and without any consideration for what is not economically
profitable. Unless we understand that time is not a variable to be ignored, we are
destined to lose a great part of our history. Heritage is turning into a mere eco-
nomic commodity.
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Map of Corruption in Lithuania:
The Residents’ View

Aleksandras Dobryninas and Laima Zilinskiene,
Vilnius University, Lithuania

Corruption is most frequently defined as “the misuse of entrusted power for pri-
vate benefit”.! According to this definition, the main source of corruption is the
conflict of public and private interests. Political power or public authority is in-
tended for managing public affairs. Public authority representatives are not dele-
gated to realise interests of their own or their fellow men, but in the first place to
take care of public affairs. This is the mission of public power. If the government
does its duties improperly and respects only private interests, thus impairing
public interests, one says that such a government is corrupt, as are its respective
activities. Uncontrolled “privatisation” of public functions performed by politi-
cal authority impedes democratic and economic reforms, deepens social differ-
entiation and demoralises society.

Organisation of anticorruption activity is a critical issue not only in Lithuania
and the former “communist” Central and East European countries. The United
Nations Convention Against Corruption adopted by the United Nations General
Assembly in 2003 reads that “corruption is no longer a local matter but a transna-
tional phenomenon that affects all societies and economies, making interna-
tional co-operation to protect and control it essential”.2

It takes more to curb corruption than merely adopt anticorruption legislation,
organise appropriate divisions in law enforcement authorities or make public
declarations of good intentions. Anticorruption activity is a sophisticated, com-
plex activity including not only different political, economic and cultural
spheres of life, but also envisaging specific control and prevention mechanisms
to fight corruption. One of the most effective mechanisms is corruption diagnos-
tics, which helps to identify the most sensitive spheres of life in respect of cor-
ruption, and thus contributes to the development of the most effective anti-
corruption programmes.

Inrecent years, quite a number of corruption diagnostic researches have been
developed around the world. One of the best-known diagnostics is the Corrup-
tion Perceptions Index that is made public annually by the international
anticorruption organisation Transparency International. The Corruption Per-
ceptions Index is a complex indicator constructed on the basis of surveys of busi-
ness sector representatives and other expert studies, enabling the grouping of
states by corruption proliferation rate. According to the said Index, Lithuania

1
2
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still does not belong to countries with a low level of perceived corruption, and is
rated among the “mediocre” states.’

Another well-known corruption diagnostic tool is presented in “Anticor-
ruption in Transition: A Contribution to the Policy Debate”, a research con-
ducted by the World Bank in 2000.* This study analyses two forms of corruption:
state capture and administrative corruption. The former influences “rules of the
game” of everyday life, and strives to modify them according to one or another
interest group. Administrative corruption, on the other hand, makes no attempt to
change these “rules of the game”, but tries to affect those who are responsible for
implementing them. According to this research, the state capture index in Lithu-
ania is on the same average level as in such Central and East European countries
as the Czech Republic, Poland, Estonia and Hungary. However, by the adminis-
trative corruption index, Lithuania “outdistances” the said countries, and its po-
sition is closer to that of Kazakhstan, Russia or Albania. Considering that the ad-
ministrative corruption is most often associated with the bribery of public offi-
cials, the results of the World Bank investigation should be seen as a warning, in-
dicating that the rate of bribery is high in Lithuania, which may in turn hamper
the restructuring of society in line with western democratic standards.

The above-mentioned and similar researches have a huge impact when de-
nominating common corruption proliferation factors, both globally and within
specific regions or states. This is simultaneously an advantage and disadvantage,
because such investigations usually fail to represent specific institutional prob-
lems of each country. Based on these investigations, one may say that the admin-
istrative corruption rate is rather high in Lithuania, but one cannot answer the
questions where and how this administrative corruption manifests itself in soci-
ety.

In 2001-2002 the Transparency Intentional Lithuanian Branch—Transpar-
ency International — Lithuanian chapter—initiated the first national survey in
Lithuania: “Map of Corruption in Lithuania”. The survey attempted to monitor
the institutional and geographical spread of corruption in Lithuania. The meth-
odology of the project presupposed the use of representative sociological sur-
veys for the evaluation and analysis of:

e attitudes of the general public and entrepreneurs towards corruption, its level
and role in society;

¢ personal experience of the general public and entrepreneurs regarding corrup-
tion (bribes);

* sources of information about corruption for the general public and entrepre-
neurs;

* anti-corruption means proposed by the general public and entrepreneurs.

The Embassies of Finland, Great Britain and the United States of America as
well as the World Bank Lithuanian Branch contributed to the project.

3
4

In 2003 Lithuania’s index was 4.7 out of 10; it ranked 41 among 133 states.
Anticorruption in Transition: A Contribution to the Policy Debate. Washington: World Bank. 2000.
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Two groups—Lithuanian residents and representatives of the Lithuanian
business sector—were involved in the study. This article presents the results of
the sociological surveys of Lithuanian residents.

The Joint British—Lithuanian Public Opinion and Market Research Company
“Baltijos tyrimai” carried out sociological questionnaire surveys of the Lithua-
nian general public. The surveys were carried out in July 2001 with 2,028 re-
spondents and in November 2002, when 1,012 residents were interviewed. The
statistical error did not exceed 3.1 percent.

Aftitude of Lithuanian residents towards the phenomenon of
corruption in Lithuania

40

The respondents were asked: “Which of the following statements corresponds
best with your opinion?”” The result is presented in Chart 1.
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Chart 1. Attitude of Lithuanian residents towards the phenomenon of corruption in
2001-02.

As Chart 1 shows, an absolute majority of residents consider corruption a big
obstacle or an impediment to public life. The number of those who considered
corruption a big obstacle increased by almost 6 percentage points from 2001 to
2002.

The opinions of the respondents about the corruption growth in Lithuania
over the last five years are shown in Chart 2.

More than half of the respondents stated that the corruption rate in Lithuania
had increased during the last years. If compared to 2001, the number of those
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Chart 2. Opinion of Lithuanian residents about the corruption growth in Lithuania
over the last five years.

who thought that the corruption rate had grown very much increased in 2002 by 4
percentage points, as did the number of those who said that corruption rate had
remained stable (also 4 percentage points).

The respondents were also asked to assess the corruptness of 88 public au-
thorities. Chart 3 represents these assessments (the higher to the top, the more
frequent was the assessment “very corrupt”) and the personal experience of the
respondents in respect of public authorities (the farther to the right, the greater
the number of respondents who had experienced corruption).

When judging by the “institutional experience” and “institutional assess-
ment” criteria, the following three public authorities were considered as being
most problematic: the Customs, the Traffic Police and the Tax Inspectorate. The
negative assessment of these public authorities was at times based on the respon-
dent’s personal experience. However, in the cases of the Privatisation Agency,
the State Medicines Control Agency and the Financial Crime Investigation Ser-
vice, the negative assessment was hardly ever linked with personal experience. It
is noteworthy that respondents frequently expressed their opinion about the level
of corruption without referring to their personal experience.

Chart 4 shows the sources from which Lithuanian residents obtain informa-
tion about corruption.

Both in 2001 and 2002, the main sources of information about corruption
were the mass media, personal experience and experience of friends/acquain-
tances. While in 2001 the difference between the said sources was insignificant,
in 2002 television had become an indisputable leader in that field: 33 percent of
respondents indicated this to be the main source of information. Experience of
friends and acquaintances ranked second (24 percent), and national press and
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personal experience third and fourth respectively (both approximately 16 per-
cent).

The residents assessed the phenomenon of corruption negatively and esti-
mated that the corruption rate had considerably increased over the last five years.
The respondents were frequently inclined to assess the corruptness of the public
authorities not by referring to their personal experience, but rather to the mass
media, especially television.

The popular assessment of the level of corruption is significant information,
although it does not necessarily reflect reality since, as was noticed, mass media
affected this assessment. As media researches disclose, the mass media may ei-
ther underestimate or overestimate the presented social problem®. Therefore, the
following questions arise: what kind of corruption-related experience do Lithua-
nian residents really have? How often and in what ways have they become vic-
tims/initiators of corruption?

Corruption-related experience of Lithuanian residents

The respondents were asked whether they had given a bribe over the last five
years. Chart 5 presents the results of the 2001 and 2002 surveys.
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Chart 5. Have you given a bribe over the last five years?

5  A.Dobryninas. Virtual reality of crime. Vilnius: Eugrimas. 2001, p. 66-74.
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Table 1. Which public officials did you bribe? (2002)

Level of | Alytus |Kaunas|Klaipéda|Marijampolé| Panevézys | Siauliai Tauragé | TelSiai = Utena | Vilnius | Aver-
institution |County | County | County | County County | County | County | County | County | County | age
National 8.1 | 10.6 3.8 15.0 8.1 2.3 8.2 38 | 105 | 108 | 84
County 14.6 96 | 109 8.2 3.6 75 | 259 6.8 6.7 86 | 9.2
Municipal | 16.8 | 21.6 | 28.4 18.5 13.9 18.4 | 279 | 161 | 27.3 | 196 | 20.7
No answer | 17.3 9.6 6.4 2.0 6.3 12.9 1.2 7.7 7.7 41 7.5
Total 53 | 206 | 117 48 9.2 11.0 3.3 4.4 5.7 | 239 | 100
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Bothin 2001 and 2002, about 38 percent of the respondents admitted that they
had given a bribe during the past five years. The number of residents who had not
given bribes increased from 54 percent in 2001 to 62 percent in 2002. This can be
explained by the fact that the number of respondents who had no opinion was re-
duced by 8 percent over the same period.

Naturally, bribes are not distributed evenly—neither geographically nor insti-
tutionally. Certain public authorities and regions can be distinguished for their
high bribery rate, others for a smaller one. Which public officials in which re-
gions had the respondents bribed? Table 1 represents the results.

The results reveal that residents most often paid off public officials of the mu-
nicipal level (20.7 percent), markedly more often than those of the county (9.2
percent) or national level (8.4 percent). Of the ten counties in Lithuania, the
worst situation was in Klaipeda, where more than 28 percent of the respondents
had “paid off” public authority officials of the municipal level. The best situation
was registered in the Panevezys County, where the corresponding figure was
about 13 percent.

When analysing the bribery distribution, it is important to establish which
public authorities are most corrupt. Chart 6 discloses five most frequently indi-
cated governmental institutions among the analysed 88 Lithuanian public au-
thorities and institutions.

As one can see from the presented results, residents most often bribed the fol-
lowing institutions: local hospitals, policlinics, national level hospitals, the Traf-
fic Police and the Customs.

The so-called bribery indices, i.e. those of extortion, giving, effectiveness and
initiative, help to clarify the situation in the said institutions. The first index reg-
isters how often one “made somebody understand” that a bribe should be given,
the second one how often a bribe was given, the third whether a bribe helped the
situation, and the fourth on whose initiative bribery took place—the briber or the
receiver of the bribe.

The results presented in Table 2 reveal that the highest bribery indices were
established in national level hospitals and the Traffic Police: respectively in 55
and 53 cases one “made somebody understand” that a bribe should be given. And
indeed, also the bribery index is the highest in the said institutions: respectively
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Chart 6. Most frequently indicated governmental institutions in 2002 (based on ex-
perience of last five years)

Table 2. Bribery indices (2002)

Index of Index of Index of Index of

extortion giving effectiveness initiative
Local hospitals 0.44 0.40 0.75 -0.04
Policlinics 0.23 0.22 0.82 -0.01
National level hospitals 0.55 0.58 0.78 0.03
Traffic police 0.53 0.50 0.90 -0.03
Customs 0.44 0.36 0.86 -0.08

in 58 and 50 cases bribes were given. The index of effectiveness is the highest
with the Traffic Police: bribery helped in 90 out of 100 cases. Only in national
level hospitals were the respondents active to take the initiative; in all other insti-
tutions, the initiative was more often taken by the representative of the institution
than by the client.

The high index of effectiveness supports the respondents’ notion that bribes
help to resolve “challenging problems”. People are prepared to pay considerable
amounts for such illegal “decisions”. There even exists an unwritten price-list for
illegal payments in Lithuania. Chart 7 represents the average “maximum and
minimum bribe” in the aforementioned most corrupt institutions.

45



General Public
A 617
47
346
224
103 I 144
1 101 69
35 33
Local Policlinics National The Traffic The Lithuanian
Hospitals Hospitals Police Customs
A Average maximum Average minimum

Chart 7. Bribery “price-list” (2002)

Among the five most corrupt institutions, Lithuanian residents paid the most
in Customs Houses—the average maximum was as much as 617 LTL®, while the
average minimum was 144 LTL. The smallest bribes were paid in policlinics: the
average maximum was 101 LTL, the average minimum 33 LTL.

Sociological surveys have shown that about one-third of all corruption cases
consist of bribery. In Lithuania, the residents’ attitude towards bribery causes
anxiety. An absolute majority of the respondents (75 percent) believed that brib-
ery helps to resolve “problems” in Lithuania, 60 percent were ready to give a
bribe “when necessary” and only 21 percent maintained that they would not give
a bribe. This reveals a peculiar and prevalent “bribery” mentality in Lithuanian
society.

Unfortunately, one has to say that there exists quite a substantial potential
“bribery market” in Lithuania. Neither the possible imposition of a punitive
sanction (bribing and taking a bribe are both considered a crime), nor the com-
mon attitude of residents that corruption does not promote public life have been
able to diminish it.

Lithuanian residents’ assessment of anficorruption potential

How do residents, who on one hand condemn corruption as an obstacle for life
and society’s development but who, on the other hand, are prepared to settle their
affairs by bribery, plan to fight corruption? Chart 8 gives a partial answer to this
question:

6
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What is the most effective anticorruption measure?

N/O

16% Law

enforcement
43%

Prevention
41%

Chart 8. Effectiveness of anti-corruption measures (2002)

As many as 43 percent of residents gave priority to law enforcement or puni-
tive measures. A slightly lower percentage preferred preventive measures, i.e.
they wanted to concentrate on the causes rather than the outcome. However,
when the respondents were asked whether a National anti-corruption strategy
would help to reduce the corruption rate in Lithuania, only 15 percent responded
that it would, 45 percent said that it would not and 40 percent gave no answer.

The anti-corruption potential can be assessed from another perspective, too.
This is provided by the interesting group of those who responded that they had
never given a bribe. Chart 9 illustrates their motivations.

General Public

Lack of N/A There was no
such situation

i 11%
experience 0 429

6%

Did not have
money
21%

Did not believe
that it would

It would be help
Illegal Contradict to 7%
3% moral values

10%

Chart 9. Why did you not give a bribe? (2002)

One should pay attention to the fact that only 13 percent had not given a bribe
due to moral conviction or because it is prohibited. One can hardly expect that
their share will increase in the near future: attitudes may eventually change pro-
vided that there is effective anti-corruption education available. Therefore, if one
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wants to prevent corruption, a mere appeal to one’s morality and legal principles
is notenough. At present, such arguments seem to fall on deaf ears in Lithuania.

On the other hand, 42 percent of the respondents answered that they had never
given a bribe because they had not felt the need to do so. This result can be as-
sessed both pessimistically and optimistically: One could say that the absence of
bribery depends upon contingency. However, one could also suggest that people
live in such an environment where services can be obtained without some extra
illegal payment. This would confirm the opinion of anti-corruption experts who
say that there lies a huge anti-corruption potential primarily in public administra-
tion and new management, where the lack of corruption is ensured by the trans-
parency and openness of governance.’

In the process of assessing the provided results, one must emphasise that the
“Map of Corruption in Lithuania”, like any other diagnostic measurement, is
only able to assess those phenomena that can be disclosed by applying research
methodology. In this case, we can only hope that the corruption monitoring
methodology used to assess the residents’ attitudes towards anticorruption and
their corruption-related experience, not only enable us to clearly delineate the in-
stitutional and geographical corruption map and provide deeper analysis of the
corruption rate in Lithuania, but that it also provides public authorities and
non-governmental organisations with more precise, more practical and more ef-
fective tools with which they can resolve corruption problems in Lithuanian so-
ciety.
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Organized Crime and Corruption in
Ukraine as a System Phenomenon

Viktor Dryomin,

Criminology and Penitentiary Law Department at the Odessa
National Academy of Law, and Information and Research
Center on Organized Crime, Ukraine

The history of mankind is not just a story of progressive development and spiri-
tual improvement. Itis also a story of terrible violent crimes with millions of vic-
tims all over the world. From the beginning of humanity people have been trying
to explain the origin and meaning of human life. The history of mankind is a
never-ending struggle with nature in order to survive. At the same time humanity
has been unable to stop people from killing other people. Many centuries have
passed, but people have achieved very little: they have simply invented different
types of punishment for different crimes. People have thought of different and
complicated ways to commit crimes, while others have elaborated a whole puni-
tive system for serious and minor offences. Today the world is full of prisons.
Some of them are modern and comfortable, others simply degrading and bar-
baric. People use violence as aremedy against violence and murder against mur-
der, which has become an accepted norm and is recognised by the law. Such
legalised violence is the prerogative of a state as the main political and social in-
stitute. Violence, stipulated by the law, is gradually becoming an essential part of
modern civilisation and a crime itself. Modern states have succeeded in develop-
ing cruel repressive methods, which do not, however, stop people from breaking
the law. Thousands of executed and millions of convicted criminals, kept in pris-
ons, prove that even severe and inhuman punishments cannot change human na-
ture, nor affect the unexplainable and unreasonable desire to kill and hurt other
human beings.

The last decade of the 20th century witnessed an unprecedented social experi-
ment, which had a tremendous impact on the fates of nations and individuals. By
this we mean the collapse of the communist bloc, the disintegration of the Soviet
Union and the emergence of new independent states. All these developments
radically changed the world geopolitical situation.

Many politicians assume that the main outcomes of the current reforms in the
former Soviet Union republics will be the establishment of free market economy
and truly democratic civil society. However, we should expect equally signifi-
cant criminological consequences from the collapse of the USSR. They are man-
ifested in the penetration of crime and organised crime into economy, politics
and culture, embracing all layers of society. Total criminalisation threatens to
transform the post-communist society into a criminal society.

Professionals have been given a unique chance to observe and even partici-
pate in the global social and criminological experiment, which can significantly
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influence the long-lasting debate about the role of social and biological factors in
the determination of criminal behaviour. Obviously the genetic nature of human
beings has not changed very much during the recent decade while the social con-
ditions of their lives have taken a radical turn. This leads to the conclusion that
deterioration of social welfare and other similar factors are the main causes for
an extremely high level of crime. However, it would be unfair to say that the re-
forms alone lead to total criminalisation because also a completely different con-
clusion can be made: the crime level is constantly increasing in spite of the
changing conditions of human life (both for the worse and for the better). Thus
probably the main and even the only source of crime is human nature, which has
remained more or less the same for many centuries. The law of self-preservation
makes human beings react and adjust to the changing environment.

Criminal and anti-social behaviour is one form of such reaction and means of
self-preservation, manifested by high level of crime and vivid tendency to grow.
Official statistics show that criminal activity has become one of the most wide-
spread types of activity and can be called a criminal practice.

A criminal practice is a widespread type of social practice and specific experi-
ence manifested in behaviour forbidden by criminal law. Criminal practice has
adopted features of a concrete “focused” activity, competing with other social
practices, such as labour, recreation or sports. The contents of this activity is
crime. Criminal practice has become an independent phenomenon performing
specific functions in society. It is proved by the fact that the words criminality,
criminal society, criminal activity, criminal environment, criminal leader, crimi-
nal way of life, etc are commonly used in conversational, written and profes-
sional language. Criminal jargon is also widely used in everyday speech.

Millions of people are involved in criminal activity all over the world. Due to
its enormous financial, human and ideological resources, criminal practice
greatly influences all legitimate activities and expands the reproduction of
crime. Organised crime is the most vivid example of criminal practice since it
has all the features of professional activity. As any social practice, criminal prac-
tice has a subject, object and content form. Understanding criminal practice as a
type of social experience to a great extent clarifies the issue of crime reproduc-
tion.

In spite of the fact that the available criminological data on crime expansion in
modern world need theoretical analysis, the issue of crime reproduction has not
been largely discussed by Ukrainian criminologists. In Russia, this area has been
studied for many years by Professor A. Dolgova and her school within the frame-
work of comprehensive analysis of crime [/ /. Dolgova regards crime as a system
with internal and external links, certain patterns and capacity for self-determina-
tion. Such an approach has a well-grounded theoretical basis. But how did the
system become established and what are the sources for its existence? The con-
clusion about self-determination and the effects on society explains the opera-
tional mechanism of the criminal system. These conclusions are confirmed by
criminal practice.

The Table below contains statistics on crime in Ukraine for the period
1973-2000. The general trends of crime rates are the following:



Table 1. Crime rate and conviction rate in Ukraine (1973-2000)

% % %
compared compared of
to the % to the % % custodial

Registered | previous |compared| Detected | previous |compared| Convicted |compared| Custodial |gentences
Year crimes year | to 1973 | offenders | year | to 1973 | offenders | to 1973 |sentences

1973 | 128 340 946 | 100 136 752 96.2 | 100 103969 | 100 - -
1974 | 144325 | 1125 | 1125 | 142517 | 1042 | 104.2 | 110373 | 106.2 - -
1975 | 145117 | 100.5 | 1131 | 152761 | 107.2 | 111.7 | 110419 | 106.2 - -

1976 | 148514 | 102.3 | 1158 | 153411 | 1004 | 1122 | 113294 | 109.0 - -
1977 | 141604 95.3 | 110.3 | 138455 90.3 | 101.2 | 104100 | 100.1 - -
1978 | 155088 | 109.5 | 120.8 | 145240 | 1049 | 106.2 | 113338 | 109.0 - -
1979 | 178019 | 1148 | 138.7 | 153623 | 1058 | 1123 | 123566 | 118.8 - -
1980 | 196902 | 110.6 | 153.4 | 175244 | 1141 128.1 | 138223 | 1329 - -

1981 | 209136 | 106.2 | 163.0 | 189252 | 107.8 | 138.4 | 151495 | 145.7 - -
1982 | 212990 | 101.8 | 166.9 | 196551 | 103.9 | 143.7 | 162777 | 156.6 - -
1983 | 236580 | 111.1 184.3 | 209083 | 106.4 | 1529 | 167901 | 161.5 - -
1984 | 229712 97.1 179.0 | 203 034 97.1 1485 | 169509 | 163.0 - -
1985 | 249553 | 108.7 | 1945 | 226072 | 111.3 | 1653 | 173877 | 167.2 - -

1986 | 248 663 996 | 193.8 | 230236 | 101.8 | 168.4 | 167572 | 161.2 - -

1987 | 237 821 95.6 | 185.3 | 204482 88.8 | 1495 | 124905 | 1201 | 38845 | 311
1988 | 242974 | 102.2 | 189.3 | 172703 845 | 126.3 90 987 875 | 29372 | 323
1989 | 322340 | 132.7 | 251.2 | 173997 | 100.7 | 127.2 90 121 86.7 | 31197 | 346
1990 | 369809 | 1147 | 288.2 | 186683 | 107.3 | 136.5 | 104199 | 100.2 | 35947 | 345

1991 | 405516 | 109.7 | 316.0 | 187468 | 1004 | 1371 | 108555 | 104.4 | 35045 | 32.3
1992 | 480478 | 118.5 | 3744 | 207326 | 1106 | 1516 | 115260 | 1109 | 38740 | 33.7
1993 | 539299 | 1122 | 420.2 | 242363 | 1169 | 177.2 | 152878 | 147.0 | 54019 | 35.3
1994 | 571891 | 106.0 | 4456 | 269061 | 111.0 | 196.8 | 174959 | 168.3 | 63572 | 36.3
1995 | 641860 | 112.2 | 500.1 | 340421 | 126.5 | 2489 | 212915 | 204.8 | 74689 | 35.1

1996 | 617 262 96.2 | 481.0 | 339530 99.7 | 2483 | 242124 | 2329 | 85824 | 354
1997 | 589 208 95.5 | 459.1 | 337908 995 | 2471 | 234613 | 225.7 | 83396 | 35.1
1998 | 575982 97.8 | 448.8 | 330067 97.7 | 2414 | 232598 | 223.7 | 86437 | 37.2
1999 | 545416 94.7 | 425.0 | 309 808 939 | 2265 | 222239 | 2138 | 83339 | 375
2000 | 553594 | 101.5 | 431.4 | 309 057 99.8 | 226.0 | 230903 | 2221 | 82869 | 35.9

Total |9 317 993 - - 6063 105 - - 4 247 669 - - -

From the Table it is evident that the years when Ukrainian independence was
built were marked by the highest level of crime.
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From 1986 (the beginning of democratic reforms in the USSR) to 1997 (the
following year was the starting point for the slump in crime rates) the number of
crimes per 100,000 population were the following: 488 crimes in 1986; 484 in
1987; 473 in 1988; 623 in 1989; 718 in 1990; 921 in 1992; 1,033 in 1993; 1,096
in 1994; 1,241 in 1995; 1,202 in 1996; 1,159 in 1997.

For the purpose of criminological analysis we subdivide the outlined period
into three phases, distinguished by the economic and political situation, pecu-
liarities of legal regulation and dynamics of crime rate.

The first period (1973—-1981), known as the stagnation period or Brezhnev’s
epoch, was marked by the authoritarian system of government. The second pe-
riod (1982-1990) is known as perestroyka, used in different languages without
translation. This period began under Yu. Andropov and continued under the gov-
ernment of M. Gorbachev. The third period (1991-2000) was marked by the col-
lapse of the Soviet Union and the emergence of new independent states. Each pe-
riod is characterised by specific peculiarities reflected, among other things, in
the crime statistics.

In 1973-1981, the total number of registered crimes was 1,447,045; in
1982-1990 2,350,442 crimes; and in 1991-2000 their number was 5,520,506.
Compared to 1973, the growth in the crime rate was 184% in 1983; 500% in
1995, and 431% in the year 2000.

The rate of crime detection corresponds to the above figures. Statistics for the
detected offenders are the following:

Year 1973 1983 1995 2000
Detected offenders 196 551 209 083 340 421 309 057
Growth rate compared to 1973 - 153 % 249 % 226 %

When the high level of latency is taken into account, we can assume that in re-
ality the crime rate is perhaps four or five times higher than the official statistics.

Judicial practice within the same period reveals a different tendency. In 1973,
the number of convicted offenders was 103,969;1in 1983 and 1995 it was 167,901
and 212,915 respectively (162% and 205% compared to 1973). When compared
to 1973, the number of registered crimes and people charged with offence in-
creased in 1995 500% and 249% respectively. However, the number of offenders
convicted by the Court increased only by 205%. Naturally, one needs to bear in
mind repeated crime, which affects the figure of convicted offenders.

However, it is quite evident that the dynamic growth in registered crime does
not correspond to the dynamic growth in convictions. Some years are character-
ised by the growth in crime and dramatic fall in convictions (the most vivid ex-
amples being 1987-1989). These data should be analysed separately. The ana-
lysed period is generally marked by the large growth of crime.

The social status of the offenders does not reflect the social stratification of
the population in general. For example, in 1996 the social status of convicted of-
fenders was the following:

* industrial workers: 22%
* agricultural workers approx. 7%



¢ employees approx. 7%

® students approx. 5%

¢ other categories (pensioners, disabled people, housewives) 10,8%
¢ unemployed approx. 42% (57% in 1997)

About half of all offenders were unemployed when they committed the offence.
These facts prove the direct link between economic crisis and the rate of crime.

The classification of crimes reflects the whole spectre of motivation for offen-
sive behaviour. The public is most concerned about the steady growth in serious
violent crimes, such as intentional murder and serious bodily harm. In
1993-1997, the share of intentional murders increased from 16 to 21%, and seri-
ous bodily harm from 27 to 37%. The following table illustrates the dynamics of
intentional murder within this period.

Year 1993 1994 1995 1996 1997
Number of crimes 4008 4571 4783 4 896 4529

In 1993, juvenile offenders committed 159 intentional murders, in 1997 this
figure increased to 232 intentional murders.

Both intentional murder and serious bodily harm are often committed under
such circumstances where many people are exposed to danger, and where explo-
sions, arson, and firearms are involved. The criminals try to intimidate the public
by using terrorist methods. In 1991, 70 crimes were committed using terrorist
methods, while in 1995 such methods were applied in more than 180 cases. A
similar situation applies to mercenary killings: 1993 — 87 registered crimes;
1994 — 198; 1995 — 210; 1996 — 157 [2].

During 9 months of 2002, the gangs and criminal organisations throughout
Ukraine committed 5,298 crimes, of which 4,340 belonged to the category of
common criminal offences.

The Table below lists the main types of offences committed by these criminal
groups, and their share in the total amount of common criminal offences /3].

Type of offence Detected offences Share of all offences
Common criminal offence 4340 100 %

Theft 1707 39 %

Major theft 500 0.01% (29% of total theft)
Brigandage 588 14 %

lllegal dealing in drugs, psychotropic 450 10 %

substances and precursors

lllegal dealing in weapons 215 5%

Robbery 187 4%

Extortion 108 2.50 %

Intentional murder (including attempts) 80 2 %

Gangsterism 66 2 %

Human trafficking 26 0.60 %

Taking of hostages 2 0.05 %
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The figures prove that common criminal offences like thefts, robberies and il-
legal drug dealing constitute the biggest share of all offences (63%).

The Ministry of the Interior reports that 1987-1997 were marked by an inten-
sive growth in armed robberies: in ten years their number multiplied by a factor
of nine.

In spite of the undeniable growth in violent crimes, there is evidence that the
most pressing problem in Ukraine is the growth in economic crime. Between
1987 and 1997 their number doubled to 62,400 crimes, although this type of
crime as well as tax evasion, corruption, financial fraud, etc is marked by a high
level of latency.

The above-mentioned types of offence are mostly committed in connection
with banking and crediting, foreign economic activity, privatisation and energy
supply. According to the official statistics of the Ministry of Internal Affairs, in
1997, 3,600 offences were detected in the sphere of energy supply. They in-
volved 1,855 offences in oil industry, 278 offences dealing with natural gas, and
805 offences related to electricity supply. In addition, the law enforcement bod-
ies detected 1,102 crimes in enterprises manufacturing and selling alcoholic bev-
erages [4]. Offences in this sphere have acquired the form of organised crime. In
1997, the Fraud department detected 1,079 criminal gangs with a total of 4,393
members. They committed 7,434 crimes, including 361 violations in banking
and crediting, and 184 violations in the sphere of foreign economic activity.
There is evidence that the members of these gangs were involved in 112 murders
and 530 armed robberies. According to V. Skribets, organised crime is becoming
more influential due to the accumulated financial resources and connections in
the government bodies. Organised criminal groups try to establish control over
commercial banks, foreign economic activity, exportation of goods and raw ma-
terials, and privatisation of state property [5].

The transition period with its economic reforms brought about new types of
economic crimes and mechanisms, new methods of planning illegal transactions
and taking advantage of corruption. Criminal conduct is particularly common in
the sphere of finance because it is very difficult to exercise legal control over fi-
nancial transactions.

This is demonstrated by the dynamic growth in financial crimes. Over the last
years, their number has tripled to 9,000 crimes of which 4,100 occur in the sphere
of banking. For comparison, corresponding figures from preceding years:

Year 1995 1996 1997 1998 1999

Number of financial crimes 362 533 5400 7800 8200

In 2000, 6,200 banking violations were investigated and charges were
brought against 1,500 persons. The growing number of offences in this sphere
results in bigger damages to the country’s economy amounting to 75% of losses
in the sphere of finance.

There is no doubt that shadow economy is a crucial factor contributing to the
growth of organised crime. According to the Ukrainian Ministry of Statistics and



some expert assessments, shadow economy amounts to 40 percent of the gross
domestic product. In one way or another, the entire population of Ukraine is in-
volved in the shadow economy. The forms of this involvement vary from getting
payment in cash in so-called “envelopes” to tax evasion, corruption, etc. Accord-
ing to some estimates, capital kept abroad amounts to $15-20 billion /6]. Thus,
organised crime is closely related to the shadow economy, which emerges and
flourishes due to the loopholes in legislation, and to the merger of criminal world
and different branches of government with the purpose of gaining power and
profit [7].

The shadow economy in modern Ukraine has been shaped over the past two
decades on the basis of two main components: corrupt representatives of state
power and matured criminal “businessmen”. The share of criminalised business
clans is constantly increasing [8].

Corruption plays a very special role in the reproduction of crime. In Ukraine,
the level of corruption is so high that foreign experts place it among the most cor-
rupt states in the world. Corruption of the law enforcement bodies and of the ju-
diciary system presents the biggest threat to society. In 1997, the Institute of Eco-
nomic Development at the World Bank investigated corruption among Ukrai-
nian judges. According to this research, more than 20 percent of the citizens
whose cases had been tried in the Courts of first instance (District Courts) had
bribed judges either by cash or commodities. More than 30 percent of the respon-
dents complained about unjustified delays and 15 percent about inappropriate
behaviour of the judges [9].

According to a research conducted in Odessa in 2003, 80% of the 400 respon-
dents believed that corruption flourishes among the judges and the staff of the
law enforcement bodies, such as militia, the prosecutor’s office, taxation agency
and the National Security service. 68% knew cases of corruption in the local
courts, 63% in administrative courts, and 56% in the Court of Appeal. 47% of the
respondents were certain that the judges of the Supreme Court are also corrupt.

The interrelationship between organised crime and corruption has become a
cliché. Corruption of the law enforcement officers is one of the means with
which they are forced to co-operate with the criminal world. To a great extent,
corruption is caused by low salaries, which do not ensure a decent lifestyle for
the law enforcers.

Assessment of the current situation of corruption leads to the conclusion that
corruption is an integral part of Ukrainian society and an independent system of
social relations. At the same time it is closely linked with other spheres of social
relations. There is an intricate system of corrupt relationships on different levels
of government and law enforcement, making corruption a constituent element of
the whole system.

Due to huge investments of funds, corruption is capable of reproduction. Peo-
ple view corruption as an independent source of income that is much higher than
the official salary. Corruption has become one of the strongest elements of the
shadow economy, inseparable from legitimate economy. There are justified
opinions that at the moment, the state is not interested in eliminating corruption
because it could lead to social, economic and political crisis.
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One of the crucial issues is to identify the causes of such rapid growth of or-
ganised crime and corruption in Ukraine. In the author’s opinion it is the result of
several factors.

The rapid growth of organised crime in Ukraine was largely affected by the
destabilisation of state power as a result of the collapse of the USSR. Political,
economic and legal reforms led to social instability, and the criminally-minded
part of the population took advantage of this situation. The unjustified redistribu-
tion of national income, abusive privatisation, deceit of the population due to fi-
nancial fraud and other similar activities led to the unprecedented growth in the
criminal potential used for the expansion of criminal activity and its influence in
society.

The participants of the Round table, dedicated to the prevention of economic
crime, came to the conclusion that the causes of economic crime and its growth
include ineffective management, shortcomings in the new laws and narrowing of
governmental control over economic activities [/0].

Itis widely known that the USSR was an authoritarian state based on Commu-
nistideology. From the official standpoint, there was no criminality in the Soviet
state. In order to conceal the actual situation, the communist party did not publish
official crime statistics. Yet during the years of Soviet power at least 80—90 mil-
lion people served sentences in prison or exile. They acquired certain criminal
experience, which they passed on to the next generation. In the Soviet Union,
there were basically two categories of crime: common criminal offences, such as
murder, theft, armed robbery, etc) and political crimes, such espionage, treason,
etc. Naturally the first category was the prevailing one. Low living standards led
to the emergence of specific criminal groups with their own jargon and criminal
traditions. After the collapse of the Soviet Union, Ukrainian nouveau riches pri-
vatised properties and accumulated huge fortunes with fraudulent transactions
on the security market. Very soon the public discovered that the capital and prop-
erties had been captured by the former communist party and Comsomol bosses
who had been in power when the Soviet Union collapsed. They had held auctions
and carried out the privatisation according to an old familiar custom: power out-
weighs the law.

Organised crime emerged in Ukraine and in other post-Soviet states due to the
merger of political and economic opportunities of the former party and
Comsomol apparatchiks with recidivist criminals, known today as the Godfa-
thers. This relationship which might at first seem strange, is actually quite natu-
ral and logical, and based on a common style of management where violence,
suppression, deceit and fear are the key factors.

As their fortunes accumulated, the new capitalists realised the need to protect
and increase their property acquired through crime. They tried to penetrate into
the private sector and government in order to acquire political influence and af-
fect decision-making on the highest level. At the same time they were keen on
expanding illegal business that would enable them to gain maximum profit in
minimum time. As it was a dangerous occupation, they had to think about their
personal security. To meet these objectives they started forming criminal organi-



sations, similar to the gangs of some Western countries. Thus, as strange as it
might seem, the communist ideology was easily replaced by a criminal one, and
the former party leaders eagerly entered into co-operation with the criminal
world.

Presently large criminal organisations and small gangs possess whole arse-
nals of firearms and explosive substances. With weapons the criminals are able
to demonstrate to the public their real strength and power [71]. In 1997, the law
enforcement bodies confiscated 892 pistols, 205 automatic guns, 1,090 units of
custom-made pistols, 613 carabines, 960 sports guns, 430.3 kg of explosive sub-
stances, 835 grenades, and 298.5 thousand cartridges. Statistics on intentional
murder with the use of firearms demonstrate the following dynamics:

Year 1993 1994 1995 1996 1997
Number of intentional murders
with the use of firearms 194 296 254 300 300

Analysts of the Ministry of the Interior have noted that modern criminal or-
ganisations utilise a mixed type of economic and violent crime, combining meth-
ods of criminal business with violent methods of terror against business rivals,
legitimate businessmen and officials [72].

Criminal terror as a feature of organised crime is essential for the reproduction
and self-determination of crime.

Criminal leaders often act as arbitrators who solve both disputes of the crimi-
nal world and ordinary business disputes. Thus they have become an important
part of economic and political life, and decision-making instruments on the level
of national and local governments. By using terrorist methods the criminals
force government officials and businessmen to undertake actions for their bene-
fit. The impunity of criminal leaders and gang members creates an impression of
the unlimited power of the Mafia. It inspires respect among some parts of the
population, particularly the young, and under certain circumstances they may be
willing to join up.

We believe that the path the organised crime in Ukraine has chosen is particu-
larly dangerous for society. The merger of the former communist party apparat-
chiks and the new criminal leaders makes it easier for organised crime to pene-
trate into all spheres of public life. The interrelation of legal and criminal busi-
ness creates a basis and source of reproduction for organised crime. Criminal tra-
ditions and sub-culture have a strong influence also on the cultural sphere.

The mass media and modern show business facilitate the matter by propagat-
ing violence, terror and force. All these factors change the traditional moral val-
ues and attitudes.

Hundreds of domestic and imported movies show that violence is the main
tool for managing peoples’ behaviour. Films portray criminal leaders and ordi-
nary gangsters as attractive characters worthy of the spectator’s sympathy (a
vivid example being the “Brigade” TV serial). The Internet and numerous vio-
lent computer games make matters worse. Young people get used to violence and
start to believe that it is an acceptable method to solve problems.
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The mass media lavishes the public with information about terrorist acts, “res-
onance” crimes, murders, mercenary killings, robberies, etc. Attitude studies

show that criminal news are among the most popular topics in newspapers and on
TV.

Using the method of content analysis the author of the present paper studied
about 500 publications on legal topics in several central and local newspapers.
The author discovered that about 80 percent of these publications deal with
crime. A vast majority of articles (58 percent) describe in detail serious violent
crimes, such as terrorist acts, gangster attacks, extremely violent murders, rapes,
torture, racket, etc. The press and TV indulge in the description of crime and the
victims’ sufferings. Numerous publications about serial killers are often based
on interviews with the criminals, their friends and relatives. Each resonant crime
is reproduced in numerous editions and cycles of TV programmes, etc. The pub-
lic gets an impression that such crimes are very common and widespread. The
image of criminals, created by the media, is often far from reality. Some crimi-
nals are misjudged by the audience due to the “nimbus effect”. The people attrib-
ute qualities to criminals which they do not possess in real life.

Hence we are actually dealing with two types of crime: the actual crime exist-
ing in reality, and the informational crime reproduced by the mass media
(“infocrime”). Our perceptions and ideas about crime are shaped by both reality
and media depiction. It is evident that these two phenomena are not identical in
form or content: in real life profitable non-violent crimes and fraud predominate
(more than 60 percent), but in infocrime, the share of serious violent crimes is ap-
proximately 70 percent.

Both the reality and the mass media have added to a specific social and psy-
chological atmosphere in society, characterised by such attitudes and ideas that
contribute to the neutralisation and justification of criminal behaviour.

The comprehensive approach to crime as a type of social practice will shift the
focus from “combating” crime to bringing positive changes to this behaviour. It
is hardly possible to “combat” the entire population. Moreover, the enemies in
this fight have similar moral values and psychology, and often change place with
each other. However, the notion of social and anti-social behaviour gives us hope
that the level of crime and the number of people involved in criminal activity can
be reduced. In this respect the only alternative is to increase financial motivation.
Itis vitally important to create conditions under which criminal activity will not
be profitable. This can be achieved by introducing corporate criminal liability
and other measures.

Presently, Ukraine does not have a comprehensive public policy for combat-
ing organised crime on different levels. To elaborate such a policy it would be
necessary to work out a state policy concept against crime in general, and mea-
sures against organised crime should be an integral part of such comprehensive
strategies. The policy should be based on the realisation that organised crime is a
complex social phenomenon, capable of self-determination and reproduction.
The primary goal of such a policy should be public security as an essential ele-
ment of national security. However, it is quite obvious that such objectives are



not achievable without political will to reform the judicial system, the law-en-
forcement bodies and the system of government.

On the other hand, the government should undertake the responsibility to pro-
vide employment for those who change their anti-social attitudes and stop of-
fending. In this respect the past experience of the Soviet Union and international
practices can be useful. Itinvolves governmental funding for new enterprises and
new jobs (Japan, Sweden, etc.). The growth in crime during the transition period
in Ukraine shows that the state should maintain some control over national econ-
omy. There is no doubt that eventually Ukraine, a new independent state will be-
come stronger. To resist crime, the government will elaborate and implement
sound state policy, based on moral values and ideology and adequate financial
support.
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Contemporary Russian Corruption

Yakov Gilinskiy,
Sociological Institute, St. Petersburg, Russia

All social reality is precarious.
All societies are constructions
in the face of chaos.

P. Berger, T. Luckmann

Do ut facias'.

What is corruption?

There are too many definitions of corruption (Friedrich, 1972; Heidenheimer,
Johnston, Le Vine, 1989; Meny, 1996; Nye, 1967; Palmier, 1985; Rose-
Ackerman, 1978; Wewer, 1994; and others). Perhaps the shortest (and the most
precise) of them is: “the abuse of public power for private profit” (/Joseph
Senturia/ see: Wewer, 1994: 481). The UN offers an analogous definition (Reso-
lution 34/169 of the UN General Assembly, 12.17.1979).

There are too many forms (manifestations) of corruption: bribery, favourit-
ism, nepotism, protectionism, lobbying, illegal distribution and redistribution of
public resources and funds, theft of treasury, illegal privatisation, illegal financ-
ing of political structures, extortion, allowance of favourable credit (contracts),
buying votes, the famous Russian “blar” (different services for relatives, friends,
acquaintances /Ledeneva, 1998/), etc.

There are three main sociological models of corruption: “nomenclative” (in-
fringement of official norms for the sake of private relations), “market” (business
activities for maximisation of income) and “public interest” (corrupt practices as
threat to public interest).

Heidenheimer distinguishes “routine” (presents, bribery) and “aggravating”
corruption (extortion and organised crime relations); and “white” (when public
opinion does not regard corrupt action as reprehensible), “grey” (when there is
no public consensus) and “black” (general disapproval of corrupt action) corrup-
tion (Heidenheimer, Johnston, Le Vine, 1989).

Corruption is a complicated social phenomenon. It is intertwined with the re-
lations of economic exchange (brokers). It is a type (manifestation) of venality
just as marriage swindling or prostitution (the venality of spirit or body...), and it
exists in societies of commodity and pecuniary circulation.

1
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Corruption is a social construction (Berger, Luckmann, 1967). Society deter-
mines (“‘constructs”) what, where, when, and under which conditions is consid-
ered as “corruption”, “crime”, “prostitution” and so forth. How is corruption
constructed? This process includes numerous bribes of different State employ-
ees; the consciousness of these facts as social phenomenon, as corruption, as so-
cial problem; the criminalisation of some forms of corruption (for example, brib-
ery, extortion, theft of treasury, etc.), and so on.

Corruption is a social institution (Kuznetchov, 2000; Timofeev, 2000). It is a
part, an element of the system of management and government; it consists of
some elements, ways, methods, means of the process of managing and govern-
ing. It is a pity, but it is a fact. Corruption is a social institution because:

¢ Corruption carries out certain social functions: simplifying administrative re-
lations; accelerating administrative decisions; consolidating and restructur-
ing relations between social classes, strata; adding to economic development
by decreasing government regulation; optimising economy when there is a
deficit of resources; etc. (Leff, 1964; Scott, 1972; and others).

¢ The process of corruption involves actions of certain persons: bribe-takers,
bribers, mediators. They are in “patron—client” relationship with each other.
They play certain social roles.

® There are certain rules (norms), and participants know them.

¢ Certain slang and symbols exist.

® There are certain fixed prices (‘“tariffs”). In Russia, some of these prices have
been made public by the press. The newspaper “Signal” (1996, N1) published
tariffs for the illegal services of GAI—State Transport Inspection; the news-
paper “Vash Tain’y Sovetnik” (“Your Secret Counselor”) tariffs for “free” ed-
ucation in different universities of St. Petersburg (including faculties of law
and Police Academy...). Perhaps the most interesting data were published in
the book “Corruption and Combat Corruption” (2000: 62-63): there are fixed
prices for bribery when obstructing an investigation (bringing an action) in
criminal cases - $1,000-10,000; for substitution of arrest for obligation to give
a written statement agreeing not to leave a place—$20,000-25,000; for re-
ducing punishment—3$5,000-15,000; for “ignorance” in customs infringe-
ment—3$10,000-20,000 or 20-25% of customs duty. Moreover there are data
on tariffs for bribing high State officials: the head of Duma’s (Russian parlia-
ment) committee—3$30,000, assistant of the deputy—3$4,000-5,000, a pre-
sentation of law project—3$250,000 (Sungurov, 2000: 41). These prices are
undoubtedly subject to inflation adjustment, and will, therefore, rise.

Brief summary of Russian corruption

It is a pity, but corruption is a Russian tradition (see: Kabanov, 1995;
Kirpitchnikov, 1997). “Legal” corruption began already in the IX—X centuries,
when an institute called “kormlenie” (‘“nourishment”, “feeding”) was formed.
The Russian head of State (prince, tsar) sent his representative to a province
without salary, but for “kormlenie”: the people of the province were to provide
for the representative, who had a lot of power. Local people started to bring
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“presents” for favourable decisions. The institute was officially abolished in
1556, but the habit of bribing survived (and still does...).

Later “kormlenie” was transformed to “lichoimstvo” (bribe with infringe-
ment of law) and “mzdoimstvo” (bribe without infringement of law), which in
turn were (in ca. XV century) replaced by “vzjatotchnitchestvo” (taking a bribe,
corruption). The first law to stipulate a punishment for judges who took bribes
was “Sudebnik” (Law for Court, “sud” = court) of 1497. In the 16" century,
“Vymogatel’stvo” (extortion) was acknowledged as a form of corruption. Cor-
ruption turned into an epidemic in Russia in the XVIII century. The Tsar (em-
peror) Peter I (“Peter the Great”, 1672—1725) was very concerned of mass cor-
ruption, and attempted to restrict it even by the death penalty (Edicts 23 August
1713, 24 December 1714, 5 February 1724), but in vain. Even his best friend,
Prince Men’shikov, was corrupt! All future legislation (1845, 1866, 1916) in-
cluded statutes on the different forms of corruption. But “Corruption is immor-
tal!”... Or as P. Berlin wrote about Russia: “Taking bribes is indissolubly inter-
laced with the whole system and political life”” (Berlin, 1910: 48).

The Soviet State fought corruption, too (also by death penalty since 1922), but
nothing worked. Itis known that corruption existed even during Stalin’s totalitar-
ian regime, although in complete secrecy. In the 1960s and 1970s, the leaders of
the Communist Party and the Soviet State (the so-called “nomenclature”) and
Soviet bureaucrats were absolutely corrupt.

How widespread is Russian corruption?
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There is corruption in all countries. It is a world-wide problem. But the dimen-
sions of corruption vary. In Russia, corruption is common in all organs of power
and establishments. The Corruption Perception Index 2002 (published by Trans-
parency International) for Russia is 2.7; it is on the 74" place among 102 coun-
tries (least corruption: Finland, Index—9.7, most corruption: Bangladesh, In-
dex—1.2).

The damage caused by corruption is estimated at $20-25 milliard per year.
Every year $15-25 milliard of Russian capital is exported abroad. Between
1988-1999, the corresponding figure was $300-350 milliard in all (Corruption
and Combat Corruption: Role of Civil Society, 2000: 18-21; 72-73).

Every day Russian and foreign mass media reveal more facts about Russian
corruption and corrupt activities. Every day Russian newspapers and journals
publish names of people who have taken bribes, and describe the amounts of
money or types of services exchanged, but the authorities do not react. In July
2003 (N49), “New newspaper” published the price of education in St. Peters-
burg’s universities: from $2500 to $4000. In December 2002 (N93), it cited a
booklet of Duma’s deputy Professor G. Kostin, where prices for buying off the
highest State officials were stipulated: head of department of the Supreme Court
of Justice—$400,000; deputy of head of Moscow’s Arbitration Tribunal—$1.3
million; deputy of Ministry of Power Engineering—$10 million. The newspaper
hoped to get some reaction from state officials (excuse, refutation, inquiry) but
got nothing! Most of the highest officials enjoy inviolability de jure (deputies,
judges, etc) or de facto.



Konstantinov’s “Corrupt Petersburg” contains a great number of facts about
corruption (Konstantinov, 1997). The USA Congress report “Russia’s Road to
Corruption” (September, 2000) is interesting, too.

There are extensive corruption networks including ministries, police, FSB
(former KGB) (Satarov, 2002; Sungurov, 2000: 72-82). Corruption in contem-
porary Russia is an element of the political system, a mechanism of the political
regime. There are two levels of corruption: “lower” (“face-to-face”) and
“higher” (corruption networks). The study of Fond INDEM (head Dr. G.
Satarov, former assistant of ex-president Boris Yeltsin) shows that there are ex-
tensive corruption networks in the Ministry of Internal Affairs, the Federal Ser-
vice of Security, and the State Committee of Customs Service. The Military
Government is also very corrupt. Each corruption network contains three struc-
tures: commercial or financial, state officials and “group of defence”—police,
FSB, prosecutors office (Satarov, 2000: 8).

On the “lower” level, an average bribe (for policeman, doctor, teacher and so
on) ranges from $20-$120 to $1000-$5000 (Arguments and facts, 2002:4) per
occasion. The dimensions of bribes on corruption networks are greater. There is
also an other system for calculating the bribe, “otkat” (“recoil”, “delivery”, “re-
turn”): the official gets 3—10% (Satarov, 2000: 8) or 40-60% of the sum of an
agreement (New Newspaper, 2003: 12).

Corruption paralyses all positive, creative activities. It is virtually impossible
to develop production, market economy or social reforms when everything de-
pends on corrupt officials. Corruption of police, the prosecutor’s office and
judges is particularly dangerous. “Corruption of judges is one of the most power-
ful corruption markets in Russia... Corruption of judges penetrates the different
corruption networks at different levels of power” (Satarov, 2003). Arbitration
courts are particularly corrupt.

The Center of Deviantology (Sociology of Deviance and Social Control) of
the St. Petersburg Sociological Institute of Russian Academy of Sciences (head
Prof. Y. Gilinskiy) studies organised crime and corruption in Russia, especially
in St. Petersburg. Our respondents (informants) have commented as follows on
the contemporary situation: “The average businessman is extremely involved in
crime... One has to bribe for everything... one cannot deal with taxation inspec-
tion without a bribe... A bribe is an inevitability in the sphere of business...Tax
inspection is highly corrupt”. One has to bribe when registering a business, when
renting premises from state bodies, when acquiring licenses for their utilisation,
when obtaining low-interest bank credits, when reporting to tax inspectors,
when completing customs formalities, etc. The “tariff” for fire inspection is
higher than for sanitary inspection, but lower than what is paid to the custom
house. .. However, business people are not the only ones who suffer from corrup-
tion. Everybody must offer bribes, in educational institutions, in medical institu-
tions, in different administrations, in the police, and so on.

There are various forms of taking bribes. One of our respondents (interviewer
Dr. Y. Kostjukovsky) mentioned an interesting method: “I can invite somebody
to the casino and he will win. He can win as much as [ want. This situation is pure
and perfect—no bribes, no corruption. The person is lucky, no problems”.
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Official data on bribes and corruption are presented in Table 1. But corruption,
including taking bribes, is a very latent phenomenon. Official, registered data
portray the results of police action rather than the reality: Firstly, these figures are
only “adrop in the ocean”. Secondly, the number of registered crimes (bribes) is
two times higher than the number of revealed persons, and the number of re-
vealed persons two times higher than the number of convicted persons (Table 2).
Thirdly, these revealed and convicted persons are “small fish”, including work-
ers, students, the unemployed (Table 3). Furthermore, the rates of “corrupt
crimes” (bribes, embezzlement, appropriation) in 1999 were the following:
Moscow 11.8, St. Petersburg 11.2, Komi Republic 78.7, Kurgansky region 75.6,
Kostromskaja region 70.9 (Luneev, 2000). This is a sheer impossibility: corrup-
tion in Moscow and St. Petersburg is far greater than in other Russian regions.

Corruption is a “normal” way of solving different problems in contemporary
Russia. Results from various questionnaire studies provide interesting informa-
tion. For example, although 56% of our respondents (St. Petersburg, 1993) re-
garded corruption as a negative phenomenon, 45% of them were ready to take or
give bribes (Afanasjev, Gilinskiy, 1995: 94). 37% of respondents (Russian repre-
sentative interrogation, 1999) had witnessed (participated in) corrupt activities
(of business people 65%); 50% had given “presents” to medical institutions (of
business people 62%) (Kljamkin, Timofeev, 2000: 11,14). In a survey examining
the regional elites of Russia’s Northwest, 94.4% of the respondents confirmed
that “corruption and taking bribes are widespread in Russia” (Duka, 2001: 162).

LE RT3

It is known that there is “white”, “grey” and “black” corruption (Heiden-
heimer, Johnston, Le Vine, 1989). Russian corruption is becoming more and
more “white”, because the tolerance of corruption is growing. It is a shame that
young Russians have learnt in childhood, at school and university (including the
faculty of law) that in Russia, anything can be bought and sold.

Old Russian tradition (and ethics!) of corruption is reflected in local proverbs
and sayings: “Let’s put a candle in front of God, let’s put a sack (with a present in
it—Y.G.) in front of a judge”, “Hands exist in order to take”, “What you do for
me, [ do for you”, and so on (see: Kuznetchov, 2000: 67). Russian ethics tolerate
bribery. It is a custom, habit—a way to “thank” for “a service”.

What are the causes of contemporary corruption in Russia? There are count-
less factors (“‘causes”), but I believe the following to be the primary ones:
¢ Old Russian traditions;
® The corrupt “nomenclature” of the former Soviet system has maintained its

position and power, and brought its corrupt habits to the “new” system;

e The privatisation by the “nomenclature” created an economic basis for cor-
ruption;
e Powerful Russian organised crime uses bribery as its main means of defence;

* Since the highest strata of power are corrupt, itis clear that lower and ordinary
officials will take bribes, too (or as a Russian proverb puts it: “a fish starts to
rot from its head”).

1 think corruption is the most serious problem in Russia, because all other prob-
lems remain unsolved when anything can be bought and sold.



Is it possible to fight corruption in Russia?

I think it is impossible (as it is impossible in any country). Corruption is an eter-
nal social problem. It is impossible “to gain victory over corruption” in Russia,
or the world.

In today’s Russia, legal reaction to corruption poses a very complicated prob-
lem. On one hand, the Criminal Code of the Russian Federation (CC RF) stipu-
lates stern punishments: for taking a bribe a maximum of 12 years of imprison-
ment (Art. 290, CC RF), for giving or offering a bribe up to 8 years of imprison-
ment (Art. 291, CC RF), for abuse of power up to 8 years of imprisonment (Art.
285 CC RF) and so forth. On the other hand, a “Law of Corruption” has not yet
been passed (although it has been prepared for a number of years), and in prac-
tice, convictions of high officials are rare.

There are no real organisational mechanisms for counteracting corruption,
but too many institutions which “combat corruption”: the prosecutor’s office,
FSB (former KGB), the Ministry of Internal Affairs (MVD), different commis-
sions and committees.

In reality, any attempts to reduce the scale of corruption must be made step by
step. Itis along and hard process involving social, political, economic and juridi-
cal means (not only juridical!). I believe that the primary means are:
® A drastic reduction of the plenary powers of bureaucrats.
® A drastic reduction of the right of bureaucrats to “regulate” economics, edu-

cation, science, medicine and so on.
® Decreasing the number of bureaucrats (in 1990s, there were 15 million bu-

reaucrats in Russia; in 1991, the “State machinery” employed 715,900 offi-
cials and in 1993, already 926,600; in 1996, the personnel of the Ministry of

Internal Affairs—MVD—comprised 1.5 million people, or 1,200 per

100,000 population, which is more than in any other country /Corruption and

Combat Corruption, 2000: 29; Newman, 1999: 124/).
¢ Increasing the independence of businesses and citizens.

* Increasing the independence and prestige of courts (judges).

¢ Developing civil society.

* Increasing the salary of officials.

¢ Forming corresponding social consciousness (by Mass Media, by actual at-
tempts to fight corruption, etc).

* Forming political will to decrease corruption; etc.

Unfortunately, I think this is impossible in contemporary Russia. Police and
prosecutor’s office are very corrupt (Corruption and combat corruption, 2000:
86-112), as are all strata of power. “We can talk about a new model of govern-
ment, where the corruption of the government staff is a way of maintaining
power. Corruption... is a part of commanding policy” (Brovkin, 2000: 70). Who
will fight corruption? That is the question!
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Table 1. Bribery in Russia (1986-2002)

Year Registered cases Rate (per 100,000 population of
16-year-olds or older)
1986 6 562 5.9
1987 4155 3.8
1988 2 462 2.2
1989 2195 2.0
1990 2 691 2.4
1991 2534 2.3
1992 3331 2.9
1993 4 497 3.9
1994 4921 43
1995 4 889 43
1996 5453 4.8
1997 5608 4.9
1998 5804 5.0
1999 6 871 5.9
2000 7047 6.0
2001 7909 6.8
2002 7 311 5.1

Source: Crime and Delinquency in the USSR (1991: 83,84); Crime and Delinquency (1995: 116, 121);
Crime and Delinquency (2002: 117, 122);

Table 2. Some data on bribery in Russia (1987-2001)

Year Registered cases Revealed persons Convictions
1987 4155 2 836 2008
1988 2 462 1994 812
1989 2195 1306 451
1990 2 691 1510 649
1991 2534 1266 612
1992 3331 1537 686
1993 4 497 2279 843
1994 4921 2727 1114
1995 4 889 2342 1071
1996 5453 2 692 1243
1997 5608 2320 1381
1998 5804 2 803 1314
1999 6 823 2 921 1515
2000 7 047 3 481 1529
2001 7909 3696 2 084

Source: Crime and Delinquency (1992: 97, 146); Crime and Delinquency (1995: 117, 154);
Crime and Delinquency (2002: 118, 171)
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Table 3. Bribery: Data on revealed persons in Russia, % (1987-2001)

1987 | 1988 | 1989 | 1990 | 1991 | 1992 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001

Total 100 100 100 100 100 100 100 100 100 100 100 100 100 100 100
Gender:
—male 58.7 | 487 | 59.7 | 69.0 | 663 | 701 | 752 | 773 | 775 | 774 | 73.7 | 754 | 701 | 742 | 734
—female 413 | 513 | 403 | 31.0 | 337 | 299 | 248 | 227 | 225 | 226 | 263 | 246 | 299 | 258 | 26.6
Age:
-16-17 0.3 0.4 01 0.0 0.2 0.2 0.3 0.1 * * * * * * *
-18-29 178 | 193 | 205 | 254 | 19.6 | 286 | 27.2 | 307 | 29.8 | 288 | 271 | 264 8.9 26.9 | 26.2
—30 or older 819 | 803 | 794 | 746 | 802 | 712 | 722 | 692 | 702 | 712 | 729 | 734 | 91.0 | 731 | 729
Social status: 332 | 384 | 377 | 379 | 340 | 338 | 164 | 185 | 193 | 213 | 13.7 | 150 | 13.2 | 141 16.8
— workers
— employees 583 | 50.8 | 51.2 | 50.0 | 53.9 | 51.3 | 439 | 464 | 50.9 | 488 | 463 | 486 | 50.7 | 46.8 | 43.2
— farmers 1.7 1.8 1.8 1.2 0.6 1.1 1.5 1.4 0.2 0.3 0.6 0.5 0.5 0.4 0.6
— students 0.7 1.4 0.6 2.9 0.7 0.2 2.2 0.3 0.5 0.6 1.7 0.8 1.3 2.7 4.0
— without work 1.7 2.0 3.1 3.0 3.9 6.5 6.8 36 | 126 | 131 142 | 129 9.8 139 | 1541

or study place

(unemployed)
* No data

Source: Crime and Delinquency (1992: 97); Crime and Delinquency (1995: 117); Crime and Delinquency (2002: 118).
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Human Trafficking: Concepft, Classification,
and Questions of Legislative Regulation

Georgi Glonti,
Transnational Crime and Corruption Center, Georgia

Human Trafficking has become a global business bringing huge profits to organ-

ised criminal syndicates. Studies show that the overall annual profit in this sector

is 5-7 billion dollars, in some years 9.5 billion dollars. An increasing number of
criminal communities are moving from drug trafficking to human trafficking
and trade, which is characterised by high profits, small expenditures and mini-
mal risk of punishment. It is also worth noting that the exploitation of people is
often long-term, and unlike drug trafficking, it does not require preparation, pro-
cessing and realisation of the initial goods.

The reasons for the growth of trafficking are the following:

* On one hand, the liberal legislation of many advanced countries does not en-
force a strict policy against slave labour, especially in sex and porno busi-
nesses. They fear that stricter policies would harm the economy and the
growth of tourism, and hence decrease tax revenues.

* Onthe other hand, economic reasons and poor living conditions result in mass
emigration. Some countries cannot ensure appropriate conditions for their cit-
izens or control demographic processes.

The said circumstances guarantee the satisfaction of the modern slave market,
reflected in a balance of demand and supply of illegal human resources.

The situation in Georgia

After the breakdown of the USSR, negative political, economic and demo-
graphic processes have led to a complete social disorganisation, economic col-
lapse, ethnic conflicts and civil wars, and have radically changed the public life
in the Republic.

Numerous researches have shown that the annual “Human Trafficking” cases
for sexual exploitation in the countries of the Central Caucasus involve more
than 10,000-15,000 people. As for the quantity of cases concerning other forms
of exploitation of human beings (trafficking in migrants for sweatshops, domes-
tic or agricultural labour, and other forms of involuntary servitude), there are no
accurate statistical data available.'

1
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The fall of the “iron curtain” and removal of barriers between the East and the
West freed the people of the USSR from totalitarianism, but the social changes
occurring in the countries of the former Soviet Union gave rise to a whole new set
of difficulties: interethnic conflicts, unemployment and other economic prob-
lems, increased illegal migration, terrorism, organised crime and corruption.
Criminal groups took advantage of the situation and became more involved in
drug dealing and prostitution. Human trafficking, a new crime in the former So-
viet Union, also grew into a highly attractive and lucrative business. In the Soviet
era, borders were tightly controlled and movement limited. Therefore, human
trafficking, or transporting people across borders for financial gain, did not occur
before 1991. When the Soviet Union collapsed, law enforcement agencies and
border control troops were unprepared for the massive migration flows and the
rise in criminality that quickly took root. New criminal structures created ex-
panding transnational networks for prostitution and exporting young people
abroad for various forms of labour exploitation.

The author’s research has shown that in Georgia, negative tendencies in the
migratory processes emerged at the beginning of the 1990s. This marked the be-
ginning of organised commercial export of people with the purpose of exploita-
tion, i.e. so-called “human trafficking” or “white slavery”. Trafficking has be-
come a very lucrative business in Georgia, involving both professional criminals
and high-level state officials.

As the analysis of the data from the Ministry of Internal Affairs has shown,
Georgian criminal clans, headed by the so-called “Thieves-in-Law™?, are ac-
tively expanding their transnational connections, participating in the organisa-
tion of the trafficking throughout the former Soviet Union, especially in Russia
and Ukraine.’ They are striving for gaining more influence in other countries as
well, the richest western states in particular. Recently, a whole network of crimi-
nal organisations has established a foothold in USA and some other countries.
The said organisation is involved in trafficking from Georgia, and consists of
some recent Georgian immigrants as well as professional criminals. Organisa-
tions interact with criminal groups of the former USSR, creating a so-called
transnational network of trafficking that recruits, transports and exploits people
for the purpose of obtaining material profit. According to a non-governmental
agency, in recent years, more than 160 cases of sexual exploitation of Georgian
women have been reported in Western Europe, Israel and USA.* According to
expert data, more than 5,000 Georgian women have been forced into prostitution
through the trafficking network, and even more people have been subjected to
exploitation as cheap manpower or victims of deception.’
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We can name the main reasons for trafficking in Georgia:

Political destabilisation and massive migration of population
from Georgia

Migration processes have occurred in waves in several stages:

1. In the beginning of the 1990s, emigration of the Russian population began.
Since then more than 200,000 citizens have left for permanent residence in
Russia. Within a few years, Georgia lost a significant part of its technical and
qualified labour force traditionally belonging to the Russian Diaspora.

2. In1992-1993, ethnic conflicts in South Ossetia and Abkhazia led to internal
migratory processes. As a result, more than 300,000 people were forced to
leave their homes and become refugees in various regions of Georgia.

3. From 1995 to the present, economic crisis, unemployment, and the resulting
migration have affected not only national minorities, but also ethnic Geor-
gians.

According to the census data from 1987 to 2003, the population of Georgia has
reduced from 5.6 million to 4.3 million.® The number of inhabitants has thus de-
creased by 1.3 million or nearly 25%, but if parameters of natural population
growth are taken into account, the reduction is close to 30%. Researchers un-
equivocally regard this as a demographic disaster. It is worth noting that demo-
graphic losses have to a great extent concerned the young, able-bodied popula-
tion which can emigrate and adjust to other countries.

Poverty

UN data on Georgia shows that between 1990 and 1995, the standard of living
decreased to almost one-seventh: from 2,250 dollars per capita per year to 370
dollars.” As a result, in 2002, about 80% of the population lived below the pov-
erty line, making less than the living wage of approximately 50 dollars a month.

Prostitution

In Georgia, especially in Tbilisi and the cities near the Turkish border, prostitu-
tion has quickly developed into a form of organised criminal business. The num-
ber of brothels has increased, and there is also a significant number of street pros-
titutes. These facts are indirectly confirmed by data on the growth of venereal
diseases: from 1990 to 1997, the number of venereal diseases nearly quintupled.

According to Interpol data, in 1997, 98 Georgian citizens were detained for
prostitution by the Turkish police, and 4 by the Greek police. According to the
Institute of legal reforms, up to 5,000 Georgians are engaged in this activity in
the specified countries.

6
7

72

Materials of State Statistical Department, Tbilisi, Georgia 2003
UN Report Committee of the elimination of discrimination against women, Georgia, 55. 10/030/1998.



Children’s homelessness

Neglected and homeless children have turned out to be the primary victims of the
situation. Many have become street children, spending most of their time on the
streets and earning money by begging and stealing. A private voluntary organisa-
tion, Child and Environment, noted a dramatic rise in homeless children follow-
ing the collapse of the Soviet Union. It estimates that there are now more than
2,500 street children in Tbilisi due to the inability of orphanages and other social
service institutions to provide with adequate care. Many homeless children sur-
vive by turning to criminal activity, narcotics, and prostitution.® In 1997, internal
affairs agencies registered 50 underage girls found guilty of prostitution.’

Imperfection of legal mechanisms in protecting victims of trafficking.

Georgian legislation needs complex anti-trafficking laws which should include:
1. The organisational basis for fighting trafficking (list of organisations re-
sponsible for combating trafficking; rights and responsibilities)
2. The legal basis
— amendments and changes to Criminal, criminal-procedural, civil and ad-
ministrative Codes and the legislation on the control of immigration, nec-
essary for preventing and fighting human trafficking.
— Special instructions for Georgian Consular services abroad on rendering
assistance to the victims of “human trafficking”
— harmonisation of Georgian legislation with international standards
3. Measures of rehabilitation. The organisation of special centres providing as-
sistance to victims
4. Preventive measures: plans how to work with the potential victims of human
trafficking, how to decrease professional prostitution, vagrancy and drug ad-
diction in the country
5. Measures for international co-operation with receiving (recipient) countries
6. Sources of financing anti-trafficking law and prevention programmes

The high level of illegal migration and trafficking has drawn sharp criticism
against Georgian government from many international organisations and local
NGOs. However, up to the middle of 2003, authorities did not pay due attention
to these phenomena and failed to carry out the necessary legal reforms.

Itis particularly regrettable that the Parliament of Georgia has not yet ratified
the United Nations Convention against transnational organised crime, signed by
the Minister of Justice of Georgia in Palermo, Italy, on 15 December 2000.

The situation has triggered negative consequences: In the report on human
trafficking prepared for the U.S. Congress in June 2003, Georgia was categor-
ised as a “Tier 3” country under the provisions of the U.S. government’s Traf-
ficking Victims Protection Act of 20007, i.e. as a country that fails to meet the

8  US Dept of State, Country Reports on Human Rights Practices — 2000, February 2001, citing Child and Environment
report
9  UN CEDAW/C/GEO/1 March 1998 http://www.un.org/womenwatch/daw/cedaw/cedaw?21/georgia.htm
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minimum standards of combating human trafficking.'” In the previous report of
2002, Georgia was among “Tier 2” countries. The bases for categorising are not
very clear, because in many countries, especially those of the former Soviet Un-
ion, the conditions of trafficking are the same or even worse.

The U.S. Congress has threatened to take severe measures against the coun-
tries that do not fight trafficking, and to deny governmental credits and grants.
This would cause serious problems for Georgia, because about 1/4 of its budget
comes from the U.S. (over the past 10 years, US financial support has amounted
to more than 1 billion). US sanctions would undoubtedly result in a collapse of
Georgian economy and in political destabilisation. The threat has, however, pro-
vided an effective stimulus for Georgian authorities to improve the situation with
trafficking. It forced the Parliament of Georgia to show activity and hastily ratify
several anti-trafficking laws, including additions and amendments to criminal
and criminal-procedural codes.

After the said changes, the U.S. Congress decided to reverse its decision, and
on 11 June 2003, Georgia was returned to “Tier 2”."!

Unfortunately, it seems that changes to anti-trafficking laws that are made un-
der the pressure of the international community are not enough to promote fun-
damental improvements in the situation.

Criminal Characteristics of Trafficking in Georgia

Research has shown that it is possible to name three basic stages of trafficking

from Georgia:

1. Recruitment of the victim;

2. Transit of the victim (crossing international borders);

3. Exploitation (illegal use of the physical abilities of a person with the purpose
of gaining profit).

The first two stages of trafficking are carried out in Georgian territory, while ex-
ploitation usually occurs in some third country, beyond the jurisdiction of Geor-

gia.

1. Recruitment

It is a fact that a majority of Georgians aspire to go abroad. They do so on their
own initiative and voluntarily, driven by the difficult economic situation in the
country. However, the realisation of the plan is often difficult, because western
consulates impose restrictive visa policies to reduce the number of illegal labour
migrants. People then turn to agents, middlemen or agencies who are specialised
in getting visas, and who promise to solve the problem. Such individuals and

10  Trafficking in Persons Report, June 2003 US - www.state.gov/g/tip/rls/tiprpt/2003/
11 United States Recognizes Georgia’s Progress against Human Trafficking Public Affair Section / Embassy of US in
Georgia http://georgia.usembassy.gov/releases/Sept11_03.htm
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agencies actively advertise their services in mass media, but also resort to more
veiled forms of labour recruitment.
The criminal activity starts with the registration of travel documents.
According to IOM International, a majority of the victims of trafficking
(84.5%) request help from travel agents and visa brokers to depart from the coun-
try, and pay directly for the intermediary services. 13% of the victims refrain
from saying how they obtained visas, and only 2.5% receive visas without
go-betweens.?
On the grounds of the kinds of services offered we can distinguish different
types of agencies:
1. agencies providing legal tourist visas, insurances and other required travel
documents.
2. agencies providing legal visas and organising illegal jobs abroad.
agencies providing false documents or organising illegal entry to a country.
4. agencies specialised in trafficking young women and providing travel docu-
ments, transportation, and employment abroad.
5. agencies specialised in frauds, promising to provide travel documents and
highly paid work abroad, but not fulfilling their obligations.

b

As research has shown, there are no firms in Georgia which would have the right
and possibility to organise legal employment for citizens abroad, which would
meet all the necessary requirements, and would have a universal (uniform, stan-
dard, approved by state) form of contract with the client.

A majority of the illegitimate firms have a “roof”’, meaning that they are con-
trolled by organised crime. The organisations, especially those that provide cli-
ents with legal documents, have close contacts with officials, sometimes with the
highest echelons of power. For example, there is evidence that governmental del-
egations have been used to smuggle people abroad.

A more widespread method of smuggling people is to give them so-called ar-
tistic or sports visas, and to include them in a well-known arts group, ensemble or
sports team that frequently travels abroad. In some cases, officials have connived
to form fictitious groups for the sole purpose of obtaining legal visas. Such
frauds are usually executed by highly organised groups of criminals, controlled
by “thieves in the law” or other criminal authorities. The cost of such services
varies from $1,500 to $10,000 depending on the country of destination.

Some agencies are specialised in smuggling people to specific countries, such
as Greece. The standard price—$1,500. The Bulgarian/Greek border, the
so-called “green corridor”, is usually crossed with the assistance of local smug-
glers.!?

Some agencies and individuals are specialised in manufacturing false pass-
ports and other documents. Normally the following procedure is used: criminals
acquire a passport of a person who has a valid visa for a western country, and re-

International Organization for Migration (IOM), 2001 report on trafficking titled “Hardship Abroad or Hunger at

International Organization for Migration (IOM), 2001 report on trafficking entitled “Hardship Abroad or Hunger at
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place the photo in the passport with that of another person. Such falsification is
easily feasible since the photographs in Georgian passports issued for travelling
abroad are not affixed by seal or other means of protection. As aresult of this neg-
ligence, hundreds or even thousands of people have migrated illegally. It is also
quite common that passport service officers help people who have been refused a
visa to acquire a new passport with a different surname.

In my opinion, there is no clear-cut distinction between human trafficking and
other forms of illegal migration from Georgia. Frequently the same firms are en-
gaged in the organisation of trafficking and illegal migration, using the same
methods of recruitment and transportation, and the same intermediaries for get-
ting visas.

However, the victims of trafficking are somewhat different from other illegal
migrants:

Victims of trafficking are more often women.

Victims of trafficking are usually younger than other migrants.

Victims of trafficking are more often unmarried, divorced or live alone.
Victims of trafficking more often have no prior experience of staying abroad.
Victims of trafficking more willingly entrust themselves to dishonest mid-
dlemen.

Victims of trafficking more often come from rural areas.

Victims of trafficking more often have a lower level of education, and are
less familiar with their rights.

SR PN
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Practice has shown that middlemen tend to give preference to the organisation of
trafficking in women over illegal migration, because it is more profitable.
There are different ways of recruiting girls with the purpose of involving them

in sex business:

1. Recruiters contact professional prostitutes working in brothels, and suggest
they continue their business abroad.

2. Recruiters invite girls to work as models, waitresses, dancers or maids, and
then voluntarily or violently engage them in prostitution.

3. Recruiters blackmail girls who owe to commercial organisations or private
persons, and force them to be engaged in prostitution to pay their debts.

4. Recruiters addict girls to drugs, take them abroad and then force them to be
engaged in prostitution in exchange for drugs.

The commission per girl is $2,000-5,000 depending on her age and physical ap-
pearance.

2. Transit

A majority of illegal migrants go to the country of destination in the company of
other migrants. In 61% of the cases, the group is accompanied by its “enlister” or
an assistant to the agent.

Transit is carried out in different ways, depending on the legality of the mi-
grants’ transportation. Studies show that approximately 72% of the migrants



cross the border legally and by using an optimum means of transport in terms of
cost and time. In other cases, the migrants are treated as “contraband”.

Firms that are specialised in smuggling people organise the manufacturing of
false documents, develop complex routes of transit, and have close ties with in-
ternational organised crime.

For example, in 2001, a criminal group recruited five Georgians (women) to
work in the USA, took them first to Russia, where they were given Russian inter-
national passports, then moved them to the port of Kaliningrad, and onward to
the USA by ship. Not one of the five women would have received American visa
through official channels, and one of them had already been deported from the
country.'

In recent years the amount of illicit human smuggling organised by travel
agencies has increased in Georgia. This owes to the fact that many consulates
have tightened their visa requirements, but also to the increasing number of
Georgians who have become personae non grata in different countries for differ-
ent offences.

One of the most popular illicit routes runs from Georgia via Turkey and Bul-
garia to Greece. Usually Georgian migrant groups use Bulgarian smugglers to
get across the Bulgarian-Greek border, also known as the “green corridor”. In
2001 a tragic incident occurred when four Georgians were found frozen to death
at the mountains after attempting to cross the border in winter.

The international ties of traffickers are impressive, and over the last five years
new routes of trafficking have been established, including:

* Georgia—Turkey—Bulgaria—Macedonia—Greece
* Georgia-Latvia—Poland—Germany

* Georgia—Czech Republic—Germany

* Georgia—Russia—Mexico—the USA"

Sometimes air routes from Europe to Central American countries are used. The
flights transit through the USA (Miami), where migrants disembark the plane
and stay illegally in the country.

In 2001, a group of Georgian citizens travelled via Armenia and Amsterdam
to Panama, and from there to Mexico. When they tried to enter the USA, they
were, however, apprehended by customs authorities and returned to Mexico with
no means.

In practice, many illegal migrants manage to reach the desired country safely
through the ramified network of transnational organised crime to which Geor-
gian criminal organisations also belong. Trade in people has become such a lu-
crative business that criminal organisations take pains to perfect the chain from
recruitment and transportation to safe exploitation of potential slaves in host
countries.
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15

Information collected by NGO “FCRS”
Researches carried out by the Institute of Legal Reform Tbilisi 2002

77



3. Exploitation

A majority of migrants who become victims of trafficking are employed abroad
through intermediary travel companies and agencies which operate legally in
Georgia.

Usually migrants are accompanied by traffickers all the way to their final des-
tination, i.e. place of work. Transit routes to the USA and Greece are especially
closely monitored since traffickers tend to have close connections to Georgian
Diasporas and emigrants.

As arule, conditions which migrants meet in the country of destination do not
correspond to the promises given by the travel agency in Georgia.

Research has shown that trafficking from Georgia is carried out for the pur-
pose of:
acquiring slave labour
sexual exploitation (prostitution and porno business)
adoption (trade in minors)
trafficking in organs (obtaining transplants).
using women as substitute mothers '°

NS
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Figure 1. Types of exploitation to which Georgian victims of trafficking have been
subjected.

As the Figure 1 above indicates, most Georgian victims of exploitation
(approx. 90% of all cases) are engaged in slave or forced labour. The second larg-
est group (8—10%) is formed by victims of sexual exploitation including porno
business. Although a majority of them are engaged in regular prostitution, some
are periodically exposed to sexual exploitation in their primary work of serving,

16

78

Glonti G. — Trafficking in Georgia Tbilisi, 2003 newspaper “Criminal Chronic”



cleaning, waiting tables, etc. Over the last few years there have been some re-
ported cases of child trafficking, and one case of using a woman as a substitute
mother.

Itis worth noting that not all Georgians who go abroad to earn a living fall into
the hands of criminals and are exposed to slave-like exploitation. Many of our
fellow citizens find well-paid (especially by Georgian standards) work in the Eu-
ropean Community or North America as maids, nurses, cooks, construction
workers, unskilled workers, seasonal workers, etc. They are even able to help
their families and relatives in Georgia. However, if the job, any kind of job, has
been obtained illegally, our compatriots abroad are regarded as offenders, and
cannot usually expect to be protected by labour and basic human rights. They can
be left to do dirty and harmful work for employers who disregard safety precau-
tions and responsibility in case of an occupational accident or even death. Practi-
cally none of the Georgian workers have a medical insurance policy or means to
get by in case of a trauma or illness.

Any illegal work abroad is, therefore, coupled with major, and frequently un-
justified, risks.

In spite of the fact that sexual exploitation constitutes only 1/10 of all traffick-
ing cases, as a phenomenon, it is regarded as the most scandalous and unaccept-
able by the international community.

As the pie chart (Figure 2) shows, about 69% of sexual exploitation falls into
the category of regular professional prostitution, while 22% of the victims are
exposed to periodic sexual exploitation. Strip dancing is significantly more rare
(7%), probably owing to the fact that dancers must have special skills and certain
type of physical appearance. Only 2% of the victims are engaged in porno busi-

Sexual exploitation of Georgian victims of trafficking

[ regular prostitution

Il periodic sexual
exploitation

[ strip dancing

[ porno business

Figure 2. Types of sexual exploitation.
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ness. Porno business is particularly difficult to measure and prevent also in Geor-
giasince it spreads through the Internet, as well as the film and photo industry.

Studies show that about 60% of the young women working illegally abroad in
sectors not connected with prostitution, have been subjected to sexual violence
or serious harassment by their employers.

As far as trafficking in organs is concerned, scandalous stories connected to
this phenomenon are frequently published in the press. On the other hand, repre-
sentatives of law enforcement bodies claim that no such cases have been re-
corded in Georgia. However, V. Tsurkanu, Minister of Internal Affairs of the Re-
public of Moldova, has stated that certain organised Georgian groups participate
in the international trade of human organs. In his opinion, there is an established
international network through which healthy young Moldavian men (as a rule
unemployed or earning minimum wage) between the ages of twenty-five and
thirty, sell their organs either voluntarily or by force. The said network allegedly
operates in the following way: Donors are recruited (mostly from the poor
Southern Moldova) and transported to Istanbul by minibuses. There they are
monitored for a week, and if their health is in order, they are taken to Georgia. In
Tbilisi, they are usually accommodated in a hotel called “Ajara”. After addi-
tional medical inspection they are operated in a nearby hospital. From Tbilisi, the
donors return home to Moldova USD 3,000 richer, while their kidneys go to Tur-
key. The organs, kidneys in particular, are later sold in Germany for USD 30,000.
The Ministry of Internal Affairs of Georgia has conducted an official investiga-
tion into this matter, but found no proof of the existence of such a network. !’

Although we do not know whether this information is true or not, we do know
that there are well-equipped clinics in Tbilisi where the removal and preserva-
tion of human organs would be technically possible.

A majority of the crimes connected with trafficking in Georgia, especially
those of a sexual nature, are marked by high latency, i.e. victims seldom report
them to law enforcement bodies. It is hardly surprising that victims refuse to de-
scribe how they worked abroad as prostitutes and had sexual contacts with a
number of men every day. In Georgia, latency in all sexual crimes is common,
more than 95%. This means that of every 100 crimes of sexual violence, only five
are reported.

It is also worth mentioning that even if the victim of trafficking decides to
come forward, lack of appropriate experience and legislative tools prevents the
police and the Public Prosecutor’s Office from providing qualified help.

In conclusion, I would like to express my opinion: the problem of human traf-
ficking cannot be solved with a single campaign in a single country. Combating
this negative phenomenon should become a part of international policy, con-
structed on a complex programme including organisational, legislative, adminis-
trative, financial, scientific, propagandistic and other measures.
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Social Co-ordinates of the Use of and
Experimentation with Drugs among
Young People in the European Part of
Russio—the Example of Tatarstan

Yuri Komlev,
Kazan Law Institute of the Ministry of Internal Affairs, Russia

The use of illegal drugs by some Russian youths has become a relatively wide-
spread and statistically stable phenomenon. The social co-ordinates of the use of
and experimentation with narcotic substances among young people in the Euro-
pean part of Russia can be assessed by the results of a research carried out in
Tatarstan under the supervision of the author of the present article. Tatarstan and
the other regions of the Volga-Basin (Ulyanovsk, Samara areas) are situated on a
drug trafficking route from Central Asia to the central part of Russia and to West-
ern Europe. The use of and experimentation with narcotic substances among
young people was studied with a formalised interview method at homes and in
the streets in November 2002. The sample of 1,100 units of analysis adequately
represents the youth community between the ages 14 to 29. The sample is char-
acterised by the following values: sex—52.2 per cent men and 47.8 per cent
women; age—41.3 per cent in age group 14—19-year-olds; 23.6 per cent in age
group 20-23-year-olds; 35 per cent 24-29-year-olds; ethnicity—50 per cent
Tatars, 45.6 per cent Russian, and 4.7 per cent representatives of other ethnic
groups. The methods of respondent selection and research technique have been
described in detail in earlier literature (Komlev 2003, 28-33). The present article
is devoted to the description and comparison of levels, degree of activity, and
other social parameters of the use of and experimentation with narcotic sub-
stances among young people in Tatarstan, also typical of other areas of Russia.
According to the study, the level of drug experiences among young people (all
forms of experiences) in the region is 25.6 per cent. This number characterises
the external diameter of a ‘drug funnel’. More detailed study reveals that 19.3 per
cent of respondents have used drugs once or several times. 1.6 per cent have been
actively using drugs earlier, but have stopped. At present, 4.7 per cent of the
youth are using drugs actively and on a regular basis, including hard drugs. This
population of active drug addicts represents the internal diameter of the youth
‘drug funnel’, and can form a reliable empirical basis for an estimation of the
quantity of drug addicts among young people between 14 and 29 years of age.
The regional centre, Kazan, shows a general level of youth drug use of 25.8
per cent. 19.0 per cent of young Kazanians have experimented with drugs once or
several times. 1.6 per cent have been using drugs actively earlier, but stopped. At
present, 5.2 per cent of the youth are active drug addicts. The situation in other
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cities is more complicated. As the received data show, the general rate of drug use
there is 28.1 per cent. 21.5 per cent of urban youth have experimented with drugs
once or several times. 1.7 per cent of young men have used drugs actively earlier,
but stopped. At the moment, 4.8 per cent of respondents are actively using drugs,
including hard drugs.

The level of drug use in rural areas is considerably lower at 19.8 per cent.
There, 14.9 per cent of respondents have experimented with drugs at least once.
1.2 per cent of rural youths have been actively using drugs earlier, but stopped. At
the moment, 3.7 per cent of respondents are using drugs actively, including hard
drugs.

A comparison of the Tatarstan data with the results of Keselman’s research of
Samara area reveals many similarities. For example, the vox pop survey shows
that in Samara, the general level of drug use among urban youths is 30 per cent
(same as in Tatarstan).

What s surprising is the uneven distribution of youth drug use in the urban en-
vironment. The research data show that the general drug use level in
Naberezhnye Chelny, the second largest city of Tatarstan, is 27.3 per cent, and
thus higher than in Kazan. The highest level of general drug use in Tatarstan is
registered in Bugulma, where 58.7 percent of all youths have used drugs in one
way or the other. Most have experimented with cannabinoids once or several
times instead of using drugs systematically. The situation in this small city in the
southeast of Tatarstan results from its proximity to the borders of three large re-
gions (Bashkiria, Samara area, and Orenburg area), where one of the drug traffic
routes runs. According to research data, this city is also distinguished by a rela-
tively high crime rate and corruption of law enforcement bodies. As a result,
there is not enough formal and informal social control to prevent the expansion
of drug use.

The research data show that of those who have tried drugs at least once, 76.1
per cent are young people. The Samara area data show that 97.1 per cent of drug
users used cannabinoids (Keselman 1998, 45).

The situation among the young is characterised by a spread of ‘light’ drugs,
which are more available due to their low price. Young people as a rule do not
consider ‘grass’ to be a drug, and do not define themselves as drug addicts. The
notion that marijuana is not dangerous, and that one can easily stop using it at
will is widespread among the youth. Law enforcement agencies counteract
mainly the expansion of heroin and other ‘hard’ drugs, and underestimate the
danger of cannabinoid proliferation.

All other drugs are much less known by the youth. 14 per cent of respondents
with drug use experience have tested various opiates, 5.8 per cent heroin, 3.7 per
cent ‘poppy straw’ (an opiate derivative), and 2.9 per cent opium. In the Samara
area, the rate of opium and opiates users among all drug users is considerably
higher at 21.8 per cent (Keselman 1998, 45). Only 1.4 per cent of Tatarstan
youths have tested cocaine and coca derivatives. 9.8 per cent of respondents with
drug use experience have used phenylalkylamines (amphetamine, metamphe-
tamine, methadone, ephedrine, ‘ecstasy’, and other central nervous system sti-
mulators). The most popular of these substances is amphetamine. Its use is re-
ported by 4.7 per cent of respondents with drug use experience. In addition, some



have experienced the euphoria effect by inhaling acetone fumes, ‘Moment’ glue
(universal glue made of acetone) or different aerosols. This is reported by 4.7 per
cent of respondents. Barbiturates and hallucinogens are not widespread in the re-
gion.

Drug use among the young is clearly gender-, socio-professional status- and
age-dependent: The general drug use level among young males below the age of
30 is 37 per cent, but considerably lower among young females—13.1 per cent.
The Samara data show somewhat higher levels of drug use among the latter
(males—34 per cent, females—16.6 per cent). A similar pattern has also been
observed by other Russian researchers (Gilinsky and Afanasiev 1993, 78).

According to the 2002 census data, the Tatarstan youth community is bi-eth-
nic, with approximately an equal number of Tatars and Russians. Tatars domi-
nate in rural areas and small towns. The youth community also includes other
ethnic groups: chuvash, mari, udmurt, as well as representatives of other ethnic
regions of Russia. The present research was conducted by dividing the young
into three groups: Russians, Tatars, and other. It was found that curves of drug
use activity distribution are identical, but the levels of drug use differ. The gen-
eral drug use level among Tatars is 23.9 per cent (3.9 per cent active drug users).
Russian youth show a somewhat higher drug use level—25.7 per cent (5.3 per
cent active users). The research indicates that the situation in large cities where
there are no noticeable ethnic-cultural differences between Tatars and Russians
(same language, similar values, identical forms of recreation, same interests) is
characterised by equal drug use levels, e.g. in Kazan they are practically the
same. What is surprising is the dynamics of drug use among the other ethnic
groups. Calculations show that these youth are more involved in drug use, the
general level being 39.3 per cent. This phenomenon needs more profound re-
search.

Our attention was drawn to the relatively high proportion of young males
among drug users (27.3 per cent), and also to the frequency of their drug use (7.3
per cent active users). Another important observation is that males in both rural
and urban areas have approximately identical drug use levels regardless of their
ethnic background. The situation in Tatarstan indicates a masculinisation of
youth drug use that is typical also of the other regions in central Russia.

Drug use is not generally typical for females from rural areas. This may be
caused by the ethnic-confessional specific features of young Tatar females
which in rural areas prevail over females of other ethnic origins. Provincial Tatar
females are more oriented towards the norms of traditionally male-oriented be-
haviour.

Atage 20-21, the involvement in drug use slightly increases to the rate of 30
per cent. This figure is the highest in the Samara region—38 per cent (Keselman
1998, 50). This group also uses more drugs than the others, since 10 per cent of
its drug users use drugs actively. In the age group of 22-23-year-olds, the general
level of drug use reaches its maximum—33.3 per cent. This group shows a lesser
number of active drug users (3.8 per cent) and an increasing number of those who
refer to drug use at an earlier period of life (4.5 per cent). In sum, the general drug
use level increases rapidly between the ages 14 to 23.
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Analysis of gender and age features can lead us to the conclusion that young
men between 14 and 16 years of age, irrespectively of their family status and
other characteristics, belong to the group with the highest risk of contact with
narcotic substances. According to the received data, the level of the use of and
experimentation with narcotic substances among 16—17-year-olds is twice that
of 14-15-year-olds, and continues to increase.

The survey shows that the socially disadvantaged, often unemployed, demon-
strate rather a high level of drug use. Most of them are people whose social and
professional position is weak, and who are perceived as outsiders by the general
public. 35.5 per cent of the jobless youth are addicted to drugs. 10.5 per cent of
them are active drug users.

The involvement in drug use is high also among the students of vocational
schools (35.5 per cent) and the working-class youth engaged in manual labour
(34.1 per cent). However, these two groups differ in the rate of active drug users
(4 per cent and 7.2 per cent respectively). The situation among college students is
not much better: 31.1 per cent of them are involved in drug use, 8.1 per cent ac-
tively. The general drug use level in this category in Kazan is extremely high,
reaching 44.5 per cent. The working and studying youth rank high in the level of
criminalisation, too. Young people are responsible for most registered offences
which also adds to the increase in the number of drug distributors and users.

The use of and experimentation with narcotic substances is also rather wide-
spread in universities. 29 per cent of university students are involved in drug use,
and 8.3 per cent are active users. Young qualified professionals and ‘white collar’
workers also show high levels of involvement in drug use (26.8 and 21 per cent
respectively).

The survey data show that school students have a relatively low drug use level
(9.7 per cent) because they are only in the beginning of their drug addiction route.

The survey data show that the use of and experimentation with narcotic sub-
stances is widespread in many social groups of Russian society. It would be quite
logical to think that the higher the level of education (and culture), the lower the
level of drug use. In practice the correlation between these two factors is not so
simple, and depends on the indirect influence of many other socio-cultural and
socio-structural indices. According to the Samara area survey data, ‘educational
type influence on the level of use of and experimentation with narcotic sub-
stances can be characterized as weak and contradictory’ (Keselman 1998, 56).
The Tatarstan survey shows that there is some correlation between education and
the use of and experimentation with narcotic substances, but that it is very spe-
cific, and can be observed only at the level of definite socio-territorial communi-
ties. The level of the use of and experimentation with narcotic substances is the
highest among the youth with only secondary education (30.7 per cent, with 7.9
per cent active drug users). They are over 17 years old and have graduated from a
secondary school. The youth graduated from or attending a university show a
drug use level of 26.7 per cent (with 3.7 per cent active drug users).

The first possible conclusion is that people with no higher education are more
involved in drug use than those who have graduated from or are presently study-
ing in a university. However, analysis of the Kazan city data makes it possible to
draw an opposite conclusion.



Young Kazanians with higher education show a drug use level of 34.9 per cent
(with 7 per cent active users). For those whose educational level is lower, the
same figure is 29.3 per cent (8.6 per cent active users). This phenomenon can per-
haps be understood by examining some social and socio-cultural factors that are
more dominant in the regional centre than in peripheral territories. In provincial
communities, the social and demographic structure and mentality are somewhat
different than in urban environments. Empirically defined differences can be ex-
plained by the influence of the following factors, including (1) relatively high
proportion of Kazanians under the age of 30 with higher education; (2) preva-
lence of ‘major’ drug use among well-to-do youth; (3) higher anonymity of drug
use and better availability; (4) growing prevalence of double standards among
the youth. Provincial and rural uneducated youths are to a lesser extent drug-ad-
dicted than their educated peers. This dependency provides a more general pic-
ture of drug use in the region.

One of the research objectives was to test the hypothesis about the correlation
between the general drug use level of the youth, and the average per capita family
income. It was discovered that these two factors are indeed interrelated, but not
as straightforwardly as it was assumed. Drugs are expensive in Russia, and avail-
able only for those whose economic status is high enough, or who can get money
illegally.

The received data show that the proportion of young people involved in drug
use grows with the increase in average per capita income and economic status of
families. Among those respondents whose average per capita family income is
less than 1,500 rubles (about $50 in 2000), the general drug use level is 23.7 per
cent (with 3.8 per cent active drug users). If the average per capita income ex-
ceeds 4,500 rubles ($150), the drug use level is 33-37 per cent (11 per cent active
drug users).

The higher economic status to some extent adds to drug usage. Although this
relation is very complex and mediated by other social factors, the milieu of
well-to-do young people shows many examples of the so-called ‘major’ drug us-
age.

The use of and experimentation with narcotic substances among young peo-
ple has rather complicated social co-ordinates. This is evident not only among
those young people whose social position is less favourable, but also in case of
economically advantaged families. However, the prevalence of drug-addiction is
higher among the socially disadvantaged youth than those from well-to-do fami-
lies.

Under the conditions of market economy, all employers need qualified pro-
fessionals, and sustainable future is guaranteed only to those who can be suc-
cessful in professional competition. The transition towards market economy has
changed the youth’s values, and stimulated their economic aspirations. Realisa-
tion of ambiguous plans and orientation towards economically successful life
strategies is not unproblematic for the majority of young people. This is mainly
caused by the fact that economic transformation processes have deprived many
youths of the available channels of vertical social mobility needed for the devel-
opment of socially favoured careers. Most professional activities are not profit-
able or attractive enough for the youth. Social experience of the disadvantaged
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parents has stopped being a guiding line for them. Their own choice of profes-
sion is very often unsuccessful. As a result they are faced with diminishing life
prospects, disappointment in life, lack of faith in their own vigour. Often such a
situation leads young people to the use of and experimentation with narcotic sub-
stances and illegal activities.

Failure of socialisation, broken families and the consequent lack of social
control are the main reasons for the increase in the use of and experimentation
with narcotic substances among young people. It is not surprising that the lowest
drug use level is registered in extended families (19.8 per cent). In single-parent
families (father or mother with children) the general drug use level does not ex-
ceed 30 per cent. The figure climbs to 35.7 per cent if children are brought up by
grandparents. If the youngster lives outside any kind of family structure, the drug
use level reaches its maximum—38.2 per cent. The disintegration of family
structure leads to decreasing parental influence and diminished ability to prevent
youth’s or teenagers’ drug use.

In conclusion, the social research of the use of and experimentation with nar-
cotic substances among young people in Tatarstan allowed the description of the
main social co-ordinates of the phenomenon typical of the central Russia. Its re-
sults prove that actual drug usage is approximately 11 times more common than
what official statistics indicate. The use of and experimentation with narcotic
substances spreads rather quickly but irregularly in the youth milieu affecting
those parts of society where socialisation and social control have weakened, em-
ployment is replaced by unemployment and crime, and where social conscious-
ness is experiencing a prolonged normative anomie and deprivation of values.
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Organized Crime and Smuggling Through
Abkhazia and South Ossetia

Alexander Kukhianidze,
American University’s Transnational Crime and
Corruption Center (TraCCC), Georgia Office

General Description of the Situation

Georgia is located in the Caucasus on the eastern coast of the Black Sea. The
length of its total land border is 1,461 km, and the coastline—310 km. Its border
countries are: Russia in the North (723 km), Azerbaijan in the East (322 km), Ar-
menia in the south-east (164 km), and Turkey in the south-west (252 km).! Due
to armed civil conflicts at the beginning of the 1990s, two of its secessionist re-
gions—Abkhazia and South Ossetia—are outside the jurisdiction of the Govern-
ment of Georgia, and parts of Georgian border are thus uncontrolled and trans-
parent. Both Abkhazia and South Ossetia border on Russia. The Abkhaz part of
the Georgian-Russian border is 197 km long, and its sea border 200 km. The
South Ossetian part of the Georgian border with Russia is only 66 km long (see
Map of Georgia below).?

Map of Georgia.
Smuggling Routes Through Abkhazia and South Ossetia

Roki
Tunnel

o Kutaisi o  Tskhinvali Akhmeta N\
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™\ Akfllkalaki Sadakhlo YR

Armenia Azerbaijan

1 Georgia. The World Factbook, August 1, 2003; http://www.odci.gov/cia/publications/factbook/geos/gg.html
2 Interview with representatives of State Border Guards of Georgia, October 2003.
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By 2003, contraband trade had become a severe problem in Georgia. Its cata-
strophic growth started in 1998, and in five years time it began to threaten the
very national security of the country. It stimulated corruption, creation of power-
ful criminal clans, and association of the criminal world with political groupings,
representatives of central, regional and local authorities, and law enforcement
structures of the country. It also led to the involvement of the poor part of the pop-
ulation in criminal activities.

The problem of contraband trade through Abkhazia and South Ossetia is
worsened by the fact that it is closely connected to the problem of separatism, un-
resolved armed conflicts, violence in these regions, and transparency of borders.

Asitis known, there were armed conflicts in South Ossetiain 1991-1992, and
in Abkhazia in 1992-1993. They led to heavy casualties (one thousand and ten
thousand lives respectively) on both sides. With Russia’s military support, sepa-
ratists of both regions won their wars, and declared de facto independence, while
remaining de jure part of Georgia. In Abkhazia, more than two hundred thousand
refugees and internally displaced persons (IDPs) (mostly of Georgian ethnicity)
have been expelled from their homes, and those who have stayed are living in
beggary and nakedness.’ Most refugees and IDPs living outside Abkhazia have it
even worse.

Self-proclaimed republics increased the concentration of weapons among the
population, especially in the criminal world.

Sanctions Against Secessionist Government of Abkhazia

Three years after the end of the war in Abkhazia, a decision taken by the Council

of the Heads of States of the Commonwealth of Independent Stateson M easures
for Settlement of the Conflict in Abkhaz ia,G eorgia (19 January, 1996), de-
clared, that:

“6. Confirming, that Abkhazia is an integral part of Georgia, the mem-

ber-states of the Commonwealth of Independent States, without consent of the

government of Georgia:

a) willnot exercise trade-economic, financial, transport or other operations
with the authorities of the Abkhaz side;

7. Member-states of the Commonwealth of Independent States will not permit

the functioning of representations of the authorities of neither the Abkhaz side

in their territories, nor the persons in a capacity of official representative of

those authorities.”

According to this statement, all import-export operations, which are not agreed
upon or approved by the Georgian government, are illegal and contraband trade.
This seriously hinders the ability of the secessionist government to develop offi-

3 UN: Abkhazia Within Georgia Still The Basis of Talks, Says Envoy. By Robert McMahon;
http://www.rferl.org/nca/features/2002/12/11122002222246.asp; Radio Free Europe / Radio Liberty, Inc.

4 Regional Conflicts in Georgia—the Autonomous Oblast of South Ossetia, the Autonomous Republic of
Abkhazia (1989-2002). The Collection of Political-Legal Acts. Tbilisi 2003, p.170.
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cial foreign economic relations. As a result, instead of respectable international
companies, shadow businesses with possible money laundering schemes have
established links with the territory of Abkhazia. In addition, Russian state and
private companies are often directly involved in business operations in
Abkhazia. This is in violation of the Russian government’s own obligations
based on the 19 January agreement. On November 7, 1997 Mr. Chernomyrdin,
the Russian Prime Minister, signed a Decree issued by the Government of the
Russian Federation on Importing of Citrus Fruits and Some O ther Agricul-
tural Products to the R ussian Federation, and on June 24, 1998 the State
Duma issued a Decree of the Federal Assembly of the Russian Federation on
N ormaliz ation of B order and Customs R egimes along the Abkhaortion
of the B o rder of the R ussian Federation. This marked a new strategy on the
part of the government of Russia, aiming at the economic integration of
Abkhazia into the Russian Federation. It consisted in the development of eco-
nomic relations with the secessionist regime, the introduction of a non-visa sys-
tem for the secessionist territories of Abkhazia and South Ossetia, granting Rus-
sian citizenship to population in the secessionist parts of Abkhazia and South
Ossetia, and opening a railway connection between Sochi and Sukhumi. All this
was done without consulting the Government of Georgia, which caused the ag-
gravation of Georgian-Russian relations, and gave an incentive to the secession-
ist government of Abkhazia to proclaim independence in 1999 after a referen-
dum on independence in which the Abkhazian exiles (mostly ethnically Geor-
gian) did not participate. Further negotiations with the government of Georgia on
the political status of Abkhazia were effectively blocked.

The Impact of Sanctions

Some Western experts argue that any sanction imposed on the secessionist gov-
ernment of Abkhazia contribute to the development of smuggling. Such sanc-
tions only help the local authorities in Abkhazia to make money, and hurt the
population. On the one hand, due to these sanctions, various political-criminal
groups are able to make illegal trade and profit, and on the other hand, such sanc-
tions help the regime in Abkhazia increase its power and legitimacy as a result of
the “Georgian blockade.”

Sanctions have created an extremely favourable setting for smuggling
through Abkhazia, especially when there are almost no relations and agreements
between the secessionist Abkhaz government and the Government of Georgia,
or the Abkhaz government in exile. Poverty and personal relations between eth-
nic Abkhazians and Georgians, who wish to establish economic relations and
improve their lives, have led many of them to pursue the only means of co-opera-
tion left by their governments—participation in the smuggling network. It is the
only way of survival. This has created a broad social base for the smuggling net-
work, which stretches far beyond the border of the demilitarisation zone in Gali

5 Interview with Western representative of an international organization working in Abkhazia and based in Thbilisi.
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and Zugdidi districts from Gagra to Tbilisi. People who live in Gagra and
Sukhumi often visit the biggest market in Tbilisi-Lilo—another trans-shipment
point of smuggled goods which mostly come from Azerbaijan, and take them to
Abkhazia for sale. In turn, ethnic Georgians visit Abkhazia for commercial pur-
poses.

Uncontrolled territories as crime zones

The current situation demonstrates that the conflicts in Abkhazia and South
Ossetia are not simply in deadlock. They have gradually transformed into crime
zones that nobody is able to fully control—not the Government of Georgia, the
Abkhaz and South Ossetian governments, or the international community.

On the one hand, Georgian authorities declare that they cannot establish Bor-
der Guard and Customs Service checkpoints on the Inguri River and the Roki
tunnel because secessionists would immediately interpret it as an attempt to es-
tablish a new border. The border remains open for smuggling into Georgia and
for the movement of criminal groups from one side of the conflict zone to an-
other.

On the other hand, de facto governments in Sukhumi and Tskhinvali are not
able to control their territories and prevent activities of the different (Abkhaz and
Georgian) crime groups. Frequent assassinations and kidnappings have become
usual practice in these regions.

As in many other conflict situations, the criminal world always fills the vac-
uum in official and legal relations. Crime groups are flexible and quickly-built
criminal networks that are often international, and which bring in representatives
from both sides of the conflict. The examination of the situation in Abkhazia and
South Ossetia confirms this general trend, and any observer can easily see how
successfully the Georgian, Abkhaz, and Ossetian crime groups and law enforce-
ment bodies co-operate in smuggling through secessionist territories.

In Abkhazia, crime groups operate in Gali and Kodori Gorge, and in Zugdidi
district of Samegrelo, while in South Ossetia—mostly in Tskhinvali and Gori
districts. They collaborate with each other regardless of their ethnic origins and
political orientation. They have different, sometimes paradoxical partnerships
with other crime groups, law enforcement bodies and governmental structures
(or individual government officials) in other parts of Abkhazia and Georgia. If
one link of this “smuggling chain” is broken, the whole chain falls apart. Goods,
which flow from Russia, Turkey or any other country through the territory of
Abkhazia to Georgia, or in the opposite direction, are protected through a system
of bribes, mutual sharing and “roofs” of influential government officials outside
and inside Abkhazia.® The main actors (law enforcement bodies, crime groups,
and Russian peacekeepers) in the Gali, Zugdidi, Tskhinvali, and Gori districts,
along with the co-operative groups or individuals, compose a smuggling net-
work which successfully operates and expands its influence, involving more and
more poor people in contraband trade.

6
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There are many questions, which arise in such circumstances. How dangerous
is the criminal situation and smuggling for the population living on both sides of
the Inguri river, and for the international community? What kind of impact does
it have on the economic, political and military situation? What forms of contra-
band trade and mechanisms exist, and which are the dominant contraband
goods? Which political actors benefit from the situation, and—most impor-
tantly—are there any possible solutions to the problem?

Routes and Types of smuggling: potential and real threats

During the Soviet period, Georgia was adjacent to NATO (Turkey), and armed
troops with sophisticated weapons—including strategic and tactical nuclear
weapons—were maintained on the entire Georgian territory. After the Soviet
collapse and the withdrawal of nuclear weapons and a major part of these troops,
there have been 197 discoveries of radioactive materials abandoned by Russian
troops on Georgian territory. They include both weak and strong sources of radi-
ation.” Experts have concluded that the international community is exposed to
real danger if such radioactive materials are smuggled abroad, making it possible
to use “dirty bombs” in potential terrorist attacks against the West and Russia.
Uncontrolled territories are the best places for smuggling such materials.®

The smuggling of nuclear materials through the territory of Abkhazia is areal
possibility, but smuggling in weapons and drugs is already a reality. The scale of
illegal trade in weapons dropped dramatically after the end of military action in
1993, but demand from criminal groups inside and outside the region has contin-
ued to stimulate supply.

In 1997, the criminal police department in Moscow discovered an extensive
crime network which for two years had supplied illegal weapons (pistols, ma-
chine guns, grenades, and grenade-guns) from Abkhazia to organised crime
groups in Moscow.’

In the summer of 2002, a Russian criminal leader, Artur Liudkov (nick-
name—Iasha Astrakhanskyi) and Mchelidze, a major in the Georgian Ministry
of State Security, were arrested by Georgian law enforcement representatives for
transporting anti-tank rocket launchers (“Fagot”), hollow-charge shells and
other weapons. They claimed that they had been bought in South Ossetia from
Russian peacekeepers. There were strong suspicions that these weapons were in-
tended to be transported from South Ossetia to Chechen separatists in the Pankisi
Gorge. David Shengelia, leader of a Georgian partisan group, the “Forest
Brothers,” declared that he had asked for these weapons to defend the Georgian
population in the Gali district of Abkhazia. Despite a significant controversy, the
investigation was unsuccessful. Arthur Liudkov insisted that he was just an “ac-
cidental traveller” in the Land Cruiser carrying the weapons, and was released

7 George Kolbin, Environmental Aspects of Former Soviet Military Sites in Georgia. NATO CCMS Workshop on
Reuse and Cleaning of Former Military Sites, Bishkek, May 27-29 2002.

8  Ken Stier. Missing Radioactive Generators in Georgia Raise “Dirty Bomb” Concerns. 6/28/02,
http://www.eurasianet.org

9  Alexander Strogin. Banditam privezli iz Abkhazii tselyi arsenal. Kommersant-daily, Moscow, September 30, 1997.
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after three month’s detention. The Land Cruiser belonged to a well-known pro-
fessional criminal called Shakro Kalashov. In April 2003, Liudkov was killed in

Moscow under suspicious circumstances'’.

Until a political resolution to the conflict in Abkhazia and South Ossetia is
reached, local crime groups and their political allies will have an ongoing excuse
for illicit trade in weapons under the pretext of either “struggle against separat-
ists” or “struggle against terrorist groups.” Assassinations, kidnappings, taking
hostages, and abuse of human rights will also continue.

Another form of smuggling through Abkhazia and South Ossetia is the illicit
trade in drugs. Smuggling in either direction, i.e. to or from Georgia, manifests
itself in a variety of ways. Much depends on who is smuggling, where it takes
place, on the type of drug, and how much is being transported. Some narcotics
are grown for domestic consumption. Any country in decline, with a very high
unemployment rate and deep poverty among young people, usually faces explo-
sion in drug consumption. Some smuggling routes cross the North Caucasus
through mountain passes or across the Psou or Inguri rivers. Marijuana and hash-
ish are produced locally, while such drugs as cocaine and heroin are imported
from Turkey for transit either to Russia, or by Turkish boats to Spain and other
European countries. New drug routes are concentrated around major drug traf-
ficking centres such as Sukhumi, a major seaport, and Gudauta, a former Russian
military base.!! Russian army and navy, which use the airdrome and port in
Gudauta, are useful conduits for drugs. Russian air force can easily transport
drugs from Central Asia to the Gudauta airdrome. After that, the drug route con-
tinues to Europe. Neither the Abkhaz nor Georgian customs officers or law en-
forcement bodies are allowed to check Russian military cargoes.'? Other parts of
Georgia are also used for trafficking in drugs, especially South Ossetia and the
Pankisi Gorge. The latter has decreased in influence due to the introduction of
the Train and Equip programme and anti-terrorist operations there. It has be-
come too risky for drug smugglers to use the Pankisi Gorge.

Abkhazia has become one of the routes for trafficking local and Russian
women to Turkey. Usually they are transported by Turkish boats in groups of
5-6.13 There are also recorded cases of people being smuggled in the opposite di-
rection, i.e. from Turkey to Abkhazia. For example, the Georgian Coast Guard
once stopped a boat carrying 4 persons who had escaped from a coal mine in
Tkvarcheli district of Abkhazia. Turkish smugglers had promised them
well-paid jobs in Russian coal mines, but had transported them to Abkhazia in-
stead, where they had been forced to work in poor conditions with no pay. After a
month they had escaped. The Kutaisi City Court investigated the case.'*

All of the above-mentioned types of smuggling are illegal anywhere in the
world, including Abkhazia. Unfortunately, the political resistance in the region

Gangstera rasstreliali za svias s lesnymi bratiami? Newspaper Moskovskyi Komsomolets, April 22, 2003.
Georgian sources claim there is still a Russian military presence there.
Interview with officers of the Department of Intelligence of Georgia.

Ibid.

Based on materials from the Department of the Border Guard of Georgia.



creates uncontrolled zones that jeopardise the security of the international com-
munity, and leaves few chances for a successful struggle against them.

There are also other types of smuggling through Abkhazia and South Ossetia
which are economically damaging for Georgia.

Smuggled goods are mainly imported from Russia, while most exported
goods go to Turkey. There are also other countries, from or to which smuggling
takes place—notably Ukraine, Rumania, Bulgaria, Italy, and Spain. Most active
are the private boats and ships under the Turkish flag—approximately 40 vessels
in all—which handle up to 80 percent of all maritime smuggling, and up to 60
percent of all smuggling through Abkhazia. Every day 3—4 ships participate in
smuggling to and from Sukhumi and Ochamchire, while smaller boats operate to
and from Pitsunda and other towns. Most boats carry timber directed above all to
the Spanish shadow market. State-of-the-art equipment situated in Abkhazia
manufacture parquets that are then exported by Turkish boats to Spain. Expen-
sive timber, such as box-tree, is used, which was not allowed in the Soviet period.
Timber smuggling is one of the main sources of income for the Abkhaz seces-
sionist government and local clans.'> According to Abkhazian sources, in 2002
the production value of the Abkhazian timber industry was $1,723 million, of
which logs constituted 82 percent.!®

Another smuggled commodity is fuel. Its extent depends on world prices, but
there is not enough reliable information and no reliable statistics to give exact es-
timates. For example, according to Georgian sources, the total population of
Abkhazia is currently approximately 170,000, while secessionist sources claim
that the correct figure is 320,000. This makes it difficult to calculate the average
level of fuel consumption in Abkhazia. However, it is generally believed that
there is a very small quantity of diesel fuel and gasoline imported to Georgia
through Abkhazia—mostly for local consumption in the Samegrelo region,
sometimes to Kutaisi and other regions of western Georgia. Smuggling from
Azerbaijan and South Ossetia, however, is more significant. Of these,
Azerbaijan is the primary source, because there is no railroad or sea connection
from South Ossetia. Smuggling between Russia (North Ossetia) and South
Ossetia is limited in wintertime because traffic for heavy trucks is difficult due to
snowfalls and slippery roads in the mountains.

Changes in the taxation system of Georgia after 1998 aggravated the local
business environment, and the difference between world prices and fixed Rus-
sian fuel prices on the domestic market increased after 1999. The resulting eco-
nomic conditions boosted fuel smuggling through Abkhazia and South Ossetia.
In 1998, world prices were very low and smuggling not so profitable. The follow-
ing year prices started to climb, and with them smuggling from Russia.

Nowadays Russians can no longer compete with Azerbaijan fuel. Although
the Azeri fuel is poor in quality, it is cheap and close to the Georgian market. Rail
transport is cheaper and allows larger quantities than transportation from Russia.
In addition, psychologically, the business climate between Azeris and Georgians

15 This information is based on interviews with officers of the Department of Border Guard, Department of Intelligence,
and Ministry of State Security of Georgia.
16 Source: UA REGNUM, http://www.abhazia.com/news/.
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is better—Georgian—Russian relations are extremely tense whereas there are
friendly relations between the two South Caucasian countries that share similar
geopolitical goals. Even if the railway through Abkhazia is opened, hostile
post-conflict relations and the high level of crime in the region will complicate
commerce. '’

Cigarettes are smuggled mostly from Russia (“Donskoi Tabak) and Turkey
(“Parliament” etc.). Earlier “Vice Roy” was the most commonly smuggled ciga-
rette through Abkhazia, but when a Georgian tobacco factory started to manufac-
ture “Vice Roy” in Thilisi, its smuggling practically stopped. There are two fac-
tories in Gudauta and Sukhumi which produce low-quality “Marlboro” ciga-
rettes. Some are smuggled to Turkey, a small quantity to Russia, and the rest to
Georgia. The de facto authorities in Abkhazia have an excise license (issued in
Russia) for domestic trade, but it is not valid in any foreign country.

The exportation of non-ferrous and ferrous scrap metal through Abkhazia
peaked in 1999 (40,000 tons of non-ferrous metal, and 32 tons of ferrous metal),
after which the activity largely exhausted. One of the smuggling routes ran from
Zugdidi through the Gali district to ports in Abkhazia.

Coal from Tkvarcheli in Abkhazia is imported mostly to Turkey. Some for-
eign firms have even signed agreements for coal supply with the de facto govern-
ment of Abkhazia. There are plans to produce up to 100,000 tons of Abkhazian
coal per year. Today, three to four freight cars arrive daily from Tkvarcheli to
Abkhazian ports.

Some foreign companies have also signed agreements with the de facto gov-
ernment in Abkhazia for fishing rights. The boats which participate in illegal
fishing in Abkhazian waters are mostly Turkish. Both the secessionist Abkhaz
authorities and the Georgian Border Guards have made some arrests.!® The
Georgian border Guard started regular coastal patrolling in 1999, and has since
then apprehended 42 boats engaged in some type of smuggling."

There is also seasonal trade in hazelnuts and citrus fruits from the Zugdidi and
Gali districts to Russia or Turkey. These products, together with smuggling in
cigarettes, scrap metal, timber, and fuel are the main activities connected with
criminal disagreements, assassinations, kidnappings, and the taking of hostages.

Who benefits from unresolved conflicts?
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Despite the extremely violent environment related to smuggling through
Abkhazia, its negative impact on the Georgian economy is insignificant in com-
parison to the volume of smuggling through the Red Bridge (from Azerbaijan),
the port of Poti (Black Sea), the Autonomous Republic of Ajara (from Turkey
and the Black Sea), Kazbegi (from Russia) and Akhaltsikhe (from Turkey). Ac-
cording to expert assessments, of the total volume of smuggling to and from

Interview with Vano Nakaidze, Energy Committee Chairman, Member of the Board of Directors, American Chamber
of Commerce in Georgia.

COTpyIHUKH TIPOKYpATypbl SKOJIOTHYECKOTO Hajazopa KoHpuckoBanmu 300 kr. xamOanel u 130 xr. Oemyru.
http://www.abhazia.com/news/.

Information is based on materials submitted by the Department of the Border Guard of Georgia.


http://www.abhazia.com/news/

Georgia, smuggling through Abkhazia and South Ossetia constitute 15-20 %, of
which Abkhazia’s share is perhaps only 3-5 %.%

It is of much more importance that the smuggling networks in Abkhazia in-
crease the crime rate, create corrupt economic interests among powerful political
groups, and contribute to the existing political status quo. Groups in power bene-
fit from the situation both financially and politically. Smuggling and frozen con-
flicts are the two pillars which help political clans inside and outside Abkhazia to
control material and coercive resources, limit democracy, and maintain political
power for an indefinite time. There have been no elections for the head of the
Government-of-Abkhazia-in-Exile for over ten years. In the meantime, the se-
cessionist President of Abkhazia has held Soviet-type elections, receiving a fan-
tastic 98 percent of the votes in the absence of rival candidates. While the leaders
are hostile to each other, their grassroots level supporters and state organisations
successfully co-operate through smuggling networks. Sometimes the situation is
tensed by political orders from patrons, but the rest of the time people are occu-
pied with making money by co-operation. It is not surprising that many people in
Georgia wonder if the “Forest Brothers” are partisans or smugglers. There are
similar concerns about the secession-supporting Abkhazian paramilitary de-
tachments which frequently organise “cleansings” against Georgians in the Gali
district but then continue their co-operation with Georgian smugglers.?!

The government of Georgia has also benefited from the existing status quo.
The constitution of Georgia does not regulate the administrative-territorial divi-
sions within Georgia until the conflict in Abkhazia is concluded and the final sta-
tus of Abkhazia determined. Instead of holding democratic elections for regional
governments, governors and local government administrators, the President of
Georgia appoints them, justifying these undemocratic measures by pleading to
concerns about aggression from the separatist regimes. Gerrymandering and the
interference of local and regional authorities in presidential, parliamentary and
local elections has become an integral part of the electoral process in Georgia.

The limitation of democratic freedoms, especially at the grassroots level,
leads to the formation of political clans which dispose of public property in their
own interests and keep their citizens in abject poverty. They use militant ideolo-
gies, and corrupt coercive and criminal structures to keep citizens terrorised (for
example, through a permanent irrational fear of war) or fill their minds with re-
vengeful thoughts. Ordinary ethnic Abkhazians and Georgians are manipulated
and victimised by these clans. Any democratic change is a serious threat to the
power of the ruling groups. Democratic change can initiate conflict resolution
and facilitate the transformation of smuggling activities into legal businesses.
The deep political crisis of November 2003, and the consequent changes in polit-
ical power give some hope that the situation in Georgia will eventually improve.

Georgian law enforcement bodies benefit from smuggling. Administrative
enforcement is not effective in the current disastrous economic situation. Ac-
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Interviews with experts of the American Chamber of Commerce in Georgia and officers from the Ministry of State

Security.

The last time such “cleansing” took place was in the second part of May with the participation of 500 gunmen from
the so-called “spetsnaz”. http://www.abkhazya.org/server/-docs/news/.
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cording to statistics from the Ministry of Internal Affairs of Georgia (the Depart-
ment of Struggle Against Corruption and Economic Crimes), in 2000, there were
22 recorded cases of customs violation, in 2001: 23 cases, in 2002: 35 cases, and
in the first quarter of 2003: 17 cases. In comparison to the volume of contraband
trade, and the thousands of transport units which every day cross the borders of
Georgia, this is a drop in the ocean. In the Samegrelo region, which borders
Abkhazia, the corresponding figures are: 2000—0; 2001—0; 2002—2;
2003—12.%2 The General Prosecutor’s Office very seldom conducts thorough in-
vestigations, and even if it does, only few cases are prosecuted.? In effort to jus-
tify the situation, high-ranking officials from law enforcement bodies say that
since Abkhazia and South Ossetia de jure are Georgian territories, they cannot
find legal evidence of smuggling from abroad because Georgian smugglers usu-
ally buy their goods from Abkhazian or Ossetian smugglers on territories which
are Georgian, but outside Georgian control. Decree of the President of Georgia
No. 434 permits law enforcement organisations to monitor transportation of
goods inside Georgia, but in practice, rampant corruption foils any such efforts.
Given the current situation, combating the problem of smuggling by administra-
tive methods is almost futile. The monthly salary of law enforcement officials is
only $25-50, but by taking bribes up to $100 per truck, they can increase their
monthly income up to $1,000-5,000. In 2002, “Rustavi-2”, an independent
Georgian television programme investigated the connection between smuggling
and the corruption of the customs and law enforcement agencies. Video records
proved that administrative corruption is one of the main reasons for the failure to
control smuggling.

There is also a broad social base for the smuggling networks: they involve
many poor people and give them a chance to survive. Attempts by the “Extraor-
dinary Legion” (an agency of the Georgian Ministry of Finance) to confiscate
contraband cigarettes in Tbilisi from street vendors and kiosks caused massive
protests and clashes.?* In the present situation of continual political tension and
very little support for the government of Georgia, authorities are not willing to
use radical administrative methods and interfere in the operations of local clans
in conflict zones, where smuggling has become one of the main sources of in-
come. Despite its general destructive impact on attempts on conflict resolution,
smuggling may, however, have one positive outcome: unlike Abkhazia, where a
strong, hostile post-conflict atmosphere still prevails, the Ergneti contraband
market in South Ossetia has played a positive role in creating economic co-oper-
ation between Ossetians and Georgians despite their participation in smuggling.
This co-operation has resulted in hundreds of new jobs, and given parts of the lo-
cal population a chance to survive. “Ossetians are smarter than Abkhazians,”
said one expert from the American Chamber of Commerce in Georgia, “because
they understood to use the Roki tunnel to fulfil their economic goals, and now
both Georgians and Ossetians can freely go to Tbilisi and Tskhinvali, have din-
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Interview with Michael Machavariani, the former Minister of Tax Revenues of Georgia.

“Extraordinary Legion” is an armed unit which was specially created for combating smuggling. It is subordinated to
the Ministry of Finance of Georgia.



ner in restaurants there, and more or less safely return to their homes. It is diffi-
cult even to imagine the same in any part of Abkhazia”.*> Any attempt to elimi-
nate the market through administrative measures may cause a new conflict, and
is pointless, because other markets will be created elsewhere.

Conclusions

The negative impact of smuggling through Abkhazia and South Ossetia on the
Georgian economy is insignificant in comparison to the volume of smuggling
through other parts of Georgia.

It is of much more importance that the smuggling networks in Abkhazia and
South Ossetia increase the crime rate, create corrupt economic interests among
powerful political groups, and contribute to the existing political status quo and
“frozen conflicts”.

The main reasons for smuggling through Abkhazia and South Ossetia are not
transparent borders or secessionism, but institutional weakness and corruption
in law enforcement bodies, and the absence of initiative among previous leaders
of the supreme executive branch of the Government of Georgia to change the sit-
uation in the country.

Sanctions against Abkhazia only contribute to the development of smuggling
and shadow businesses on its territory.

Recommendations

What to do in the current situation? In theory, there are several possible ways to
solve the problem of smuggling through Abkhazia and South Ossetia:

Sanctions against the secessionist regime in Abkhazia should be lifted regard-
less of the conditions the Georgian side has thus far insisted on. This would re-
duce the level of mistrust towards Georgians among ordinary Abkhazians, and
deprive Abkhaz secessionists of the possibility to use the sanctions for fuelling
anti-Georgian ethnic hostility.

Attempts to forcefully destroy contraband markets may cause a renewal of
armed conflicts or even social disorder in Georgia.

Ineffective Steps

Legal enforcement (1) against socially vulnerable people is dangerous in the cur-
rent tense political situation in Georgia.

Legal enforcement (2) against local secessionist clans in conflict zones, where
smuggling has become one of the main sources of income, is impossible due to
danger of renewal of conflicts.
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Interview with experts from the American Chamber of Commerce in Georgia.
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Effective Steps

Legal enforcement (3) against Georgian wholesale smugglers;
Legal enforcement (4) against corrupt law enforcement and government offi-
cials.

Most Effective Steps

Under the current conditions of tense relations with Russia and the “frozen con-
flicts” in Abkhazia and South Ossetia, economic incentives would offer the most
appropriate and effective unilateral means for Georgia to minimise the level of
smuggling through Abkhazia and other territories. Smuggling can most effec-
tively be prevented by either economic measures or strong state and border con-
trol, but due to the uncontrolled borders in Abkhazia and South Ossetia, the latter
is not at present a viable option for Georgia.

Economic steps could effectively minimise smuggling. It is necessary to ra-
tionalise the wage level of border officials, and to co-ordinate excise and other
tax policy with neighbouring countries. Borders are porous, and they can always
be used for smuggling if there are no economic incentives to promote the control
of smuggling.

According to Mr. Michael Machavariani, former Minister of Tax Revenues,
Georgia’s current tax rates are the highest when compared to all its four neigh-
bouring countries, i.e. Russia, Azerbaijan, Armenia and Turkey, with the excep-
tion of taxes on oil products where Armenia’s taxes are higher. This makes smug-
¢gling from neighbouring countries a profitable business.

Acting legislation, such as the Tax Code and Law on Consumer’s Goods, in
fact promotes smuggling. Georgian legislation has created an environment
where legal businesses cannot function and are squeezed out of the market.
Smuggled goods cost less than those that have been legally taxed and imported.
Legal importation makes no sense in such an inequitable competitive environ-
ment. Legal businessmen either switch to illegal operations or stay out of the
market.

In most areas of trade, Western democracies have a much more effective con-
trol of smuggling than countries such as Georgia. In countries like Georgia, au-
thorities know about the ongoing smuggling and often punish only those who fail
to co-operate with corrupt officials. Usually those punished are petty individual
smugglers.?

Additional measures that could also improve the situation would be to opti-
mise the socio-economic conditions of the customs employees and to modernise
customs infrastructure by, for example, implementing a programme for the com-
puterisation of customs offices.
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Reform of the Border Guard from military unit info Border Police

The old philosophy of border control sees it as a defence of the State border-
line—the Soviet type “Iron Curtain” defence. New philosophy regards it as an
instance that controls borders of the whole territory of Georgia, including re-
gions neighbouring to Abkhazia and South Ossetia. Mobile Border Patrol in the
regions of Samegrelo and Shida Kartli would be a significant step towards more
effective control of smuggling through transparent borders in Abkhazia and
South Ossetia even in conditions of unresolved conflicts.

Main Problem

Before November 2003, authorities headed by Eduard Shevardnadze, the Presi-
dent of Georgia, demonstrated a lack of initiative and will to institute any of these
steps in an effective manner.

Example:

Pressure of the International Monetary Fund and anti-smuggling campaign in
Georgia in August 2003.

Fair elections of new Parliament and President of Georgia, and
political leaders in Abkhazia and South Ossetia

Democratic change poses a serious threat to the power of the ruling groups both
in Georgia and in its secessionist zones. It can initiate conflict resolution and fa-
cilitate the transformation of smuggling activities into legal businesses.

There are expectations among the Georgian public that the newly elected
President of Georgia, Chairman of the Parliament, and State Minister will essen-
tially improve the situation in 2004.

Long term perspective

Political resolution of the conflicts, and comprehensive co-operation among all
interested parties. This would require the resolution of many highly complex
problems such as: the relations between Russia and Western countries concern-
ing the Caucasus region; relations between Georgia and Russia; relations be-
tween the Government of Georgia and the secessionist governments in Abkhazia
and South Ossetia; relations between the government of Abkhazia-in-exile and
the secessionist government of Abkhazia; and (most importantly) relations be-
tween ordinary ethnic Abkhazians, Ossetians, and Georgians through diplomacy
and civic initiatives.

Despite the fact that the current “frozen” situation greatly diminishes the pos-
sibility that problems of smuggling and crime can be solved through political
agreements and co-operation, they are in a key position if results are to be
achieved.
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Reassessment of the existing strategy on conflict resolution is necessary for
breaking the deadlock.

Existing strategy:

Conlflicting sides and mediators try to define political status of secessionist terri-
tories, but Georgian, Abkhaz, and Ossetian politicians are hostages of the exist-
ing situation. They are not able to satisfy each other’s political claims connected
to the definition of the political status. For example, if the president of Georgia
agrees to recognise the independence of Abkhazia, he or she will immediately be
impeached. The same happens if the de facto president of Abkhazia agrees to re-
cognise Abkhazia as part of Georgia.

Result:
Both conflicts are in a deadlock with little prospect of resolution in the foresee-
able future.

Proposed strategy:

1. Postponing the definition of political status to the indefinite future (probably
to the future generation of politicians)—conflicting sides should announce a
moratorium which means that secessionist governments would not declare
independence while the Government of Georgia would not declare that
Abkhazia and South Ossetia are parts of Georgia, until a formal procedure of
unification with the European Union is topical. This will take several de-
cades;

2. Following the strategy of Europeanisation. Both Abkhaz and Georgian poli-
ticians have already declared Europeanisation as their objective, and this is
significant when a new strategy of conflict resolution is implemented. The
European Union could elaborate a special programme of standardisation for
further integration (as one of the means of conflict resolution) of those terri-
tories which have territorial disputes but wish to join the EU in future.
Europeanisation is understood here as a long term process of meeting EU
standards, which in the long run may lead to a formal procedure of unifica-
tion with the EU, provided that there are grounds to expect that future politi-
cians from all conflicting sides will be able to reach a compromise solution
to resolve the conflict.

Expected results:

1. Based on European norms, immediate initiation of the processes of stand-
ardising legislation, customs and tax policy in Abkhazia and South Ossetia
as well as in Georgia as a whole. Immediate elimination of any sanctions
against secessionist regime in Abkhazia, and initiation of a repatriation of
IDPs and refugees in Abkhazia, South Ossetia, and other regions of Georgia.
Development of democracy and market economy within the context of poli-
cies aiming at eventual integration with the EU;



Defined political status by the time of formal procedure of unification with
the European Union (either as one territory or two territories). New genera-
tions of Abkhaz, Ossetian, and Georgian politicians will define how they
want to join the EU—as separate territories or as one territory. If today Geor-
gian, Abkhaz, and Ossetian politicians are hostages of the situation, it is ex-
pected that by the formal unification with the EU (which definitely will take
several decades) new generations of politicians will act in a better political,
economic, and social environment—favourable to compromises and con-
sensus on the definition of the political status of Abkhazia and South
Ossetia. Itis expected that the incentive of joining the EU will play a positive
role in resolving this dispute.
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Criminal Networks and Trust.
On the importance of expectations of
loyal behaviour in criminal relafions

Kl aus von Lampe and Per Ole Johansen,
Freie Universitd t B erlin, Germany, and University of Oslo, Norway

It has become a truism to say that what holds organised crime together are bonds
of trust. At the same time there is no clear understanding of the meaning of trust
in the context of organised crime and how it affects the emergence and continued
existence of criminal structures. And there is only little if any empirical research
which specifically explores the presence or absence of trust in criminal relations.

The purpose of this paper is, first of all, to provide a tentative conceptuali-
sation of trust in the context of organised crime. Starting with a brief review on
the general sociological literature on trust we propose a typology of different
types of trust in criminal relations, and, drawing from our own research on two il-
legal markets, the alcohol black market in Norway (Johansen 1994; 1998; forth-
coming) and the cigarette black market in Germany (von Lampe 2002; 2003b),
we present some anecdotal evidence on the empirical importance of trust when
establishing and maintaining criminal relations. Finally, we consider constella-
tions of criminal co-operation where trust is violated or absent in the first place.

With our discussion we try to emphasise that in the analysis of organised
crime, different types of trust and different consequences of the violation of trust
need to be taken into consideration, not to mention the possibility that there are
criminal relations which are not based on trust at all.

Trust and Organised Crime
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The issue of trust has been growing in popularity in the sociological and eco-
nomic literature over the past 25 years. Trust has variously been identified as a
prerequisite for economic development, as a necessary component of civil soci-
ety or, more generally, of the continued operation of any social order (Fukuyama
1995; Gambetta 1988; Huemer 1998; Laucken 2001; Luhmann 1979; Misztal
1996; Seligman 1997). In a similar vein, the notion of trust is used in the organ-
ised crime literature to explain the willingness and capability of “organised crim-
inals” to co-operate. Here, the need for trust appears to be even more pressing.
On the one hand, many of the institutional safeguards designed to compensate
for the consequences of deceit and betrayal, such as courts and insurance, are un-
available for illegal actors. On the other hand, with the threat of law enforcement



intervention and criminal sanctions, the consequences of disloyal behaviour are
far greater than those to be expected in the legal sphere of society. Accordingly,
trust is treated as an essential feature of organised crime, and organised crime, in
turn, is placed in an inherent relationship with bonding ties of kinship, ethnicity,
or ritual kinship within mafia-like fraternal organisations (Black et al. 2001: 58;
Bovenkerk 1998: 122; von Lampe 1999: 220-1; 2001; Lupsha 1983: 65, 1986:
33-4; Paoli 2002: 84; Pearson and Hobbs 2001: 27-32; Reuter 1983: 116).

This conventional view has not remained unchallenged. Organised crime, it
has been argued, is better characterised by a lack of trust (van Duyne et al. 2001:
99, 127), as people who tend towards criminality are unlikely, in the words of
Gottfredson and Hirschi (1990: 213), “to be reliable, trustworthy, or co-opera-
tive”. Even life in the Mafia, as Diego Gambetta (1996: 152) has stressed, is
fraught with uncertainty, distrust, suspicion, paranoid anxiety and misunder-
standing.

Conceptualisations of Trust

Trust has to do with how people cope with risk and uncertainty in interactions
with others (Fukuyama 1995; Gambetta 1988; Huemer 1998; Laucken 2001;
Misztal 1996; Seligman 1997). Trust implies reliance on another person’s integ-
rity in the absence of sufficient means to control this other person’s behaviour.

There are at least two dimensions along which conceptualisations of trust
vary. One dimension refers to the level of rationality or irrationality when a trust-
ing person decides to trust. The other dimension, ranging from micro to macro
level, refers to diverging views on the allocation of trust in society. In the spec-
trum from rationality to irrationality, trust takes up a space somewhere between
purely rational calculation of probabilities and irrational blind faith (Coleman
1990: 99; Giddens 1990: 33). The micro-macro dimension ranges from trust
placed in individuals to trust in abstract systems where individuals are recog-
nised only as agents who perform certain institutionally prescribed roles
(Misztal 1996: 72; Seligman 1997: 18).

Our conceptualisation of trust is based on the notion that the most appropriate
frame of reference for discussing trust in the context of organised crime is a net-
work approach. We view trust as a property of dyadic relations that form the ba-
sic elements of criminal networks. In turn, we regard criminal networks, defined
as webs of criminally exploitable social ties, as “the least common denominator
of organised crime” (Mclllwain 1999: 304).

For reasons of simplicity we focus on dyadic relations between a trusting Per-
son P, the trustor, and a trusted other person O, the trustee (Fig. 1). We specifi-
cally focus on the perspective of the trusting person, leaving aside the question of
how the trusted person perceives and copes with the situation. Within this narrow
framework, we define trust as the expectation of P, under conditions of uncer-
tainty, that (1) O will not harm P, even though (2) O could harm P (see also Dunn
1988: 74; Gambetta 1988: 219).
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Uncertainty

Expectation
0 will not harm P even though O could

P 0
(Trustor) (Trustee)

Figure 1. Basic Trust Relation.

The quintessential situation in which trust is an issue is that of a cooperative
venture involving P and O. In this case trust means the expectation that O will
stick to implicit and explicit agreements and will protect the secrecy of the ven-
ture vis-a -vis other criminals, the public and of course the police.

But there are other constellations where the notion of trust may come into
play, even cases where O is a mere bystander who observes a criminal act com-
mitted by P. Here trust means P’s expectation that O will not interfere or alert oth-
ers, especially the police.

A Typology of Trust under Conditions of lllegality
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In the analysis of a given criminal relation, the first question to be addressed
would be: Is there trust at all? If not, the alternatives are either lack of trust or out-
right mistrust.

If there is trust, the crucial question becomes: On what basis does P expect O
to be trustworthy? We believe that this question is heuristically of tremendous
value because it opens the door to a systematic exploration of the myriad factors
that may contribute to the emergence and continued existence of criminal net-
works.

In order to systematise the various potential constellations, we go back to the
two dimensions of rationality-irrationality and micro-macro referred to above.
We propose a typology of trust under conditions of illegality that rests on a dis-
tinction of different bases on which P expects that O will be trustworthy. In es-
sence we define four categories of trust along the micro-macro dimension (indi-
vidualised trust, trust based on reputation, generalised trust, trust in abstract sys-
tems) and within each category we emphasise variations in the rationality of the
decision to trust. (Tab. 1).



Table 1. A Typology of Trust.

Level of Abstraction of Basis of Trust | Level of Rationality of Decision to Trust

rational <> irrational

Trust in Abstract Systems
Generalised Trust

Trust Based on Reputation
Individualised Trust

Micro — Macro

Individualised Trust

The first category involves individualised trust. The expectation of agreeable be-
haviour relates specifically to the trustee as an individual. The motivation for
trusting a particular individual can be rational. It may lie in previous observa-
tions of the trustee’s behaviour and dispositions (Misztal 1996: 76), or in expec-
tations of how the trustee will react to sanctions (Coleman 1990: 115). Or the
motivation to trust may be irrational, resting on affections the trustor feels for the
trustee (Gambetta 1998: 232; Huemer 1998: 121; Misztal 1996: 21).

Individualised trust can primarily be expected to emerge among criminal ac-
tors from continuous interaction in delinquent peer groups or in a prison setting,
where affectionate bonds and a sense of predictability may develop.

It needs to be taken into account that trust—and especially individualised
trust—can be mediated. In this case, P and O are connected through a chain in-
volving one or more intermediaries who advise P on O’s trustworthiness or even
vouch for it (Coleman 1990: 180-182).

Trust Based on Reputation

The second category pertains to trust based on reputation. Here P places trust in
O as a particular person but relies on publicly formed and held opinions about
this person’s trustworthiness (Dasgupta 1988: 54). Relying on reputation can be
irrational considering the weak basis reputations may have. On the other hand, a
reputation of trustworthiness can be a valuable asset that creates a strong incen-
tive to actually be trustworthy. Thus, speculating on this mechanism can be quite
rational.

Generalised Trust

The third category, generalised trust, comprises constellations in which trust is
linked to social groups rather than to a particular individual. The trustor P places
trust in the trustee O on the basis of the presumption that the trustee conforms to
some more general norms or patterns of behaviour, for example codes of mutual
support and non-cooperation with law enforcement that are internalised by
members of a deviant subculture or a mafia-like fraternal association.
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On a more mundane level, but perhaps with the most rational justification to it,
a trust producing a sense of predictability may arise in routine situations. Harold
Garfinkel (1963) has stressed the relevance of unspoken rules in daily life. This
may be valid for conditions of illegality as well.

Trust in Abstract Systems

The fourth category refers to trust that is placed in abstract systems that set and
maintain certain basic conditions. Of course, there are no direct counterparts in
the sphere of illegality to abstract systems in legal society like government, the
monetary system or the medical system (see Giddens 1990; Luhmann 1979;
1988). Still, where criminal groups manage to establish some level of control
over a territory or market, and to set and enforce certain rules, as for example the
Mafia in Palermo with regard to ordinary criminals (Gambetta 1993), then it can
be assumed that such a framework will influence the behaviour of criminal ac-
tors and thus contribute to a sense of predictability and the emergence of trust.

Trust Producing Social Settings

It should be noted that the four categories are not mutually exclusive. On the con-
trary, it can be expected that a given trust relation rests on different bases of trust,
and conversely, that there are social settings within which various trust building
factors take effect.

In the following section, we briefly discuss four of these settings (family, local
community, ethnic community and business) with reference to our empirical re-
search on the alcohol and cigarette black markets to further illustrate the catego-
ries we have defined in our typology and to provide some insight into the actual
relevance of different types of trust.

Family

According to conventional wisdom, there is a direct link between family and
trust. Anthony Giddens (1990: 101), for example, suggests that “kinspeople can
usually be relied upon to meet a range of obligations more or less regardless of
whether they feel personally sympathetic towards specific individuals in-
volved”. Trust in family members, it is argued, rests on familiarity and confor-
mity, i.e. on individualised trust growing out of continuous interaction, and on
generalised trust based on a sense of similarity and shared norms and values
(Misztal 1996: 39, 157, 171). However, the link between kinship ties and crimi-
nal relations may not be as straightforward. There is, first of all, the aspect of in-
ner family conflicts. Secondly, the question of “borrowed loyalty” arises: Itis not
clear under what circumstances relations with no illegal connotation, such as
kinship ties, can become the basis of trust for criminal co-operation.

In fact, our findings do not indicate a dominant role of family structures in the
black markets we study. Among alcohol smugglers in Norway, the most com-
mon kinship-based patterns of co-operation are father and son relations, some-
times on equal terms. One interviewed Norwegian bootlegger explained: “Dad,
who used to be a workingman, did start on his own in the 50s with tobacco and
fruits, mostly black. Later on he went on with booze, and asked me to drive. He



had no driver’s license. Here you see the coincidence of life.” In some instances,
bootleggers have been found to receive moral and logistical support from their
wives and families. Another Norwegian bootlegger recollected in an interview:
“My wife and I, we have always been together. I go nowhere or do nothing with-
out her. We did our first deals in the 50s—went to the loan shark with our wed-
ding rings to raise money for our first investment in cigarettes and booze... But
my son, by the way, is a doctor.” In other instances, family ties have turned out to
be a source of risk when abused wives and disgruntled relatives have volunteered
information to the authorities.

Local Community

Local communities and other homogeneous face-to-face groups, like family, can
be expected to produce trust through familiarity and conformity (Giddens 1990:
101; Luhmann 1988: 94).

In the case of the illegal alcohol market in Norway, close-knit rural communi-
ties appear to be a more significant trust factor than the immediate family. In
these communities, moonshining is widespread, and disloyal behaviour would
be directed not only against a business partner but against the entire community.
Similar mechanisms could be observed in the context of legal associations such
as athletic clubs. One informant reported that his soccer coach used to sell liquor
to his team on a regular basis. Another informant recalled: “We used to buy
booze from a guy who was a member of our athletic club. Nobody grassed on
him. That would be unthinkable”

Under such conditions, we hypothesise, family ties, to the extent they are
criminally relevant at all, provide no added value.

Ethnicity

Ethnicity, probably more than anything else, has been assumed to provide a basis
of trust for organised criminals (see Bovenkerk 1998). And indeed, the link be-
tween ethnicity and trust is fairly easy to establish where close-knit ethnic com-
munities exist, because here the same notion of trust created by familiarity and
conformity would seem to apply as in the case of family and local community.
Moreover, marginalisation and discrimination tend to increase internal cohesion
while self-chosen isolation may block alternatives.

Where intra-ethnic relations are not embedded in close-knit communities,
however, the link between ethnicity and trust is less clear. What would have to be
assumed is that a sense of similarity is generally present in the interaction be-
tween people of the same ethnic background, and that their behaviour will there-
fore be predicted with greater confidence (Hardin, quoted in Misztal 1996: 134).

In our research we have found a significant difference in the importance of
ethnicity between the bootleg liquor market in Norway and the cigarette black
market in Germany. In Norway, members of ethnic minorities play a marginal
role at best in the black market. In contrast, in the cigarette black market in Ger-
many, the procurement and wholesale levels tend to be occupied by Polish smug-
glers and dealers whereas the street sale is dominated by the Vietnamese. It ap-
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pears that illegal entrepreneurs can operate within their respective ethnic net-
works with ease and without fear of being reported to the authorities.

The most striking aspect of the dominating role of certain ethnic groups in the
cigarette black market is not, however, that they facilitate criminal co-operation,
but that there is an apparent ease with which the ethnic cleavages between these
groups are bridged, namely in the relation between Polish whole-sale suppliers
and Vietnamese dealers, and between Vietnamese dealers and German customers.

This is remarkable because in legal business, ethnic and language barriers are
generally believed to hamper the establishment and maintenance of business
contacts due to the great potential of misunderstanding and conflict when mem-
bers with different languages, cultural backgrounds and belief systems meet
(Good 1988: 45-46; Neubauer 1997).

Inthe illegal cigarette market in Germany (see Fig. 2) quite the opposite might
be true. From the available evidence it seems that Polish smugglers initially took
the risk of directly approaching potential Vietnamese customers without any
prior connection. The cigarettes were randomly solicited in front of housing pro-
jects known to be occupied by the Vietnamese. We can hypothesise that the
equivalent status of a foreigner, minimising the possibility of co-operation with
the authorities, provided sufficient grounds for co-operation.

The same may be true for the relation between German customers and Viet-
namese street vendors. But yet another trust building factor may be at work as
well: the routinisation of the street sale of contraband cigarettes. These ex-
changes are publicly repeated in the same fashion over and over again so that a
given customer will most likely not anticipate any deviation from this norm
when he or she approaches a vendor.

Wholesale Level
(predominantly Polish)

Ethnic Cleavage

Retail Level
(predominantly Vietnamese)

Ethnic Cleavage

Consumers
(predominantly German)

Figure 2. The Ethnic Factor in the Cigarette Black Market in Germany.



Legal Business

While ethnicity cannot be ruled out as a trust building factor, at least in the case of
the cigarette market in Germany, there is one social setting that appears to have a
much greater significance for the emergence of criminally relevant trust: legal
business.

The issue of criminogenic business cultures and criminal relations growing
out of business relations has been raised in the literature on white-collar crime
(see e.g. Coleman 1987; 1989; Waring 1993), but it has received little attention
so far in the literature on criminal networks. Like the other settings, networks of
legal business relations and relations within a firm tend to be characterised by a
high level of cultural cohesion, patterns of repeated interaction, and transparency
through social and geographical proximity. In such an environment, trust can be
expected to be the result of a combination of factors like affectionate bonds, ob-
servations of personal conduct, reputation, and the reliance on shared norms and
values.

Our findings suggest that this kind of trust can facilitate criminal co-opera-
tion. Both bootlegging in Norway and the trafficking in untaxed cigarettes in
Germany are closely linked to legal business, namely the transportation sector.
In our research we have found criminal relations growing out of existing or previ-
ous employer/employee relations, relations between employees of the same
firm, and between independent business partners. One Norwegian alcohol
smuggler stated that when obtaining credit in the bootlegging business, he was
able to take advantage of the reputation he had gained as a legal entrepreneur
who pays his debts on time.

Violation of Trust

It is a matter of further research to explore how the different social arenas relate
to the emergence of trust relations and different levels of trust. What seems clear,
however, is that no basis of trust is strong enough to rule out the possibility of be-
trayal. That is why the analysis of trust would be incomplete without a look at the
consequences of a violation of trust. Our research suggests that the violation of
trust can have very different consequences.

No Consequences

In some instances, the violation of trust may not entail any consequences, for ex-
ample, because the trusting person remains unaware of the disloyalty. In one il-
lustrative case, the members of the network of one of the big-shots of Norway’s
bootleg business continued to cooperate despite poor results. They failed to real-
ise that the reason for their failures was that the big-shot himself occasionally in-
formed on accomplices to fend off criminal investigations directed against him.

In some instances no consequences will follow because the trusting person
has no motivation or resources for retribution. Several instances have been docu-
mented where participants of the bootleg business in Norway remained un-
touched although they had been known grasses for years.
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Responses

When the trusting person does react to disloyal behaviour, the response needs not
be drastic. Instead of using violence, the cooperation may be continued on a
lower level. Overall, neither the bootleg liquor market in Norway nor the illegal
cigarette market in Germany is marked by widespread violence.

Just as there are patterns of criminal co-operation that endure violations of
trust, we also find co-operative relations among criminals that either seem to lack
an initial basis of trust or appear to be characterised by outright mistrust.

At this point it must be stressed, however, that the presence or absence of trust
is a matter of the subjective perspective of the trusting person. Trust may exist
even though arational objective observer would feel that there is no sufficient ba-
sis. One has to take into account that decisions under uncertainty, such as the de-
cision to trust, are prone to be influenced by biases and misleading intuitions
(Tversky and Kahnemann 1982). Therefore, trust-based co-operation may occur
on a very precarious basis and without much of a past history (Gambetta 1988:
232; Good 1988: 45).

This may explain, for example, the on-the spot recruitments on the wholesale
level of the cigarette black market in Germany. In several cases, persons have
been recruited in the course of chance meetings in bars to transport considerable
amounts of contraband cigarettes (von Lampe 2003b). It can be hypothesised
that these encounters have been sufficient for both sides to form an opinion about
the other’s trustworthiness.

Co-operation Without a Basis of Trust
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These constellations notwithstanding, there seem to be instances where co-oper-
ation occurs without a basis of trust. Four types of cases in particular can be dis-
tinguished:

(1) Cases where trust is placed to explore the other’s trustworthiness, typically
beginning with an initial co-operative move on a low level of risk which is
gradually increased to develop individualised trust;

(2) Cases of adverse conditions where the trustor has no choice but to place trust
in another because not to trust would lead to greater harm (see Coleman
1990: 107-108; Gambetta 1988: 223-224; McCarthy et al. 1998: 174);

(3) Cases where the risks of co-operation are simply ignored, fatalistically ac-
cepted as a fact of life, or even welcomed to thrill gambler’s adventurous
mind (Adler 1985: 85).

(4) Cases where the risks of co-operation are minimised by functional alterna-
tives to trust in the form of precautionary measures such as anonymity and
segmentation.



Conclusion

In conclusion we would like to argue that trust is an empirically and theoretically
significant variable but it provides no exhaustive explanation for the emergence
and continued existence of criminal networks. To fully understand the impor-
tance of trust it is necessary to acknowledge its many forms and micro- and
macro-social contexts within which it is rooted. Kinship and ethnicity are just
some, and not necessarily the most important trust variables that need to be taken
into consideration. It may well be that criminal co-operation is not founded on
trust at all: empirical evidence suggests that under certain circumstances, crimi-
nal relations can exist in the absence of trust and even despite mistrust.

Analysing organised crime with regard to the presence or absence of trust
promises new insights from a combination of psychological and sociological
perspectives.

Numerous questions remain to be answered through future research, includ-
ing:

* how trust developed in legal contexts can be used for criminal purposes,

* to what extent the strength of trust-relations varies with different types of
trust,

¢ to what extent the need for trust in criminal relations varies with the hostility
of the environment and the general levels of trust in society.

It needs to be stressed that the illegal markets we are studying exist in relatively
non-hostile environments and in societies that are characterised as “high-trust cul-
tures” (Fukuyama 1995). It can be hypothesised that the picture is different in ille-
gal markets in hostile environments and/or embedded in “low-trust societies”.
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Trafficking in Women and Children
in Europe

Martti Lehti and Kauko Aromaaq,
National Research Institute of Legal Policy, and European Institute for
Crime Prevention and Control, aoffiliated with the United Nations, Finland

Concerning trafficking in women and children, Europe is divided into two parts:
the member countries of the European Union serve as a destination area, and
Eastern Central Europe, the Balkans and the CIS-countries as source and transit
areas. [llegal immigration as a whole has six main routes to and inside Europe: 1)
from Moscow through Lithuania, Poland and/or the Czech Republic to Germany
and Austria; 2) from Ukraine through Slovakia, Hungary, the Czech Republic
and/or Poland to Austria and Germany; 3) from the Middle East and Turkey to
Greece and Italy; 4) from North Africa to Spain and Italy; 5) from Turkey
through the Balkans to Italy and Austria, and 6) from South and Central America
to Portugal and Spain. These routes also serve as the main routes of trafficking in
human beings (NCIS UK, 34).

A. Trafficking in women and children for sexual exploitation
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1 Overview

In Europe, the trafficking in women and children is dominated by trafficking

connected with prostitution and other forms of sexual exploitation. A recent

study shows that more than 80 percent of the victims from south-eastern Europe

(one of the main source areas) end up as prostitutes, and about 10 percent as sup-

pliers of other erotic services. Approximately 10 to 30 percent of the victims are

under 18 years of age; mostly 15—18-year-old girls, but also younger children are

involved (Hajdinjak 2002, 51; Omelaniuk 2002).

Precise information on the volume and turnover of the crime is not available.

This is mainly due to the following:

1) The absence of comparable statistics on reported crimes, indictments and
court cases, as well as on the number of victims involved (on the whole, na-
tional statistics indicating the number of victims in reported crimes are avail-
able only in a few European countries);

2) The heterogeneous criminalisation of the crime of trafficking in women in
the national legislation of European countries;

3) The characteristics of trafficking (as organised transnational crime), which
result in a high dark figure and make trafficking hard to control and to pre-
vent,



4) The poor legal status of the victims in the legislation of the European coun-
tries, which makes them unwilling to report the crimes or to co-operate with
the authorities during investigation and court proceedings;

5) The heterogeneous use of the concept of trafficking in women in both inter-
national and national contexts.! This is partly due to the heterogeneous na-
tional legislation in Europe, and partly to the different ideological and moral
attitudes to prostitution. At its largest, trafficking in women is understood to
include all (international) female prostitution, and at most limited, only cer-
tain crimes against personal freedom criminalised in national legislation.

Hence the current extent of trafficking in women in Europe is subject to rough es-
timates, and in most cases it is unclear how these estimates have been reached.
Furthermore, due to some of the definitional grey areas involved, very accurate
estimates would be impossible to make even in theory.

As far as the whole continent is concerned, the Swedish NGO Kvinna till
kvinna estimates that every year approximately 500,000 women and children are
trafficked for sexual exploitation to the European Union member countries. Ac-
cording to the latest estimate of IOM, the volume of trafficking to the European
Union from and through the Balkans is 120,000 women and children a year, and
from the whole of Eastern Europe about 200,000 women and children. In addi-
tion to the trafficking directed at the European Union, trafficking in women and
children for sexual exploitation is common also to, in and between the countries
outside the EU, as well as from Europe to other continents (North America, the
Middle East, Japan and Southeast Asia). Estimates of the extent of this activity
are even more vague than those of trafficking to the EU, but the volume is proba-
bly smaller. According to the latest estimate by the US Drug Enforcement Ad-
ministration (DEA), the annual volume of all forms of trafficking in women and
children all over the world is 500,000 victims, of whom 200,000 go through the
Balkans. According to the US State Department, the corresponding figure is
700,000. All the above mentioned estimates must be considered as indicative
only, for there are no exact data (and, for definitional problems, it is doubtful if
such data will ever exist) on the actual volume of trafficking in women either in Eu-
rope or on other continents (Hajdinjak 2002, 51; Laczko etc. 2002, 4; Organised
crime situation report 2001, 41; fpmail.friends-partners.org; www.janes.com;
www l.umn.edu/humanrts/usdocs).

Itis, however, evident that in Europe, the volume of trafficking has increased
rapidly over the last ten years. Two plausible explanations are to be found:
Firstly, the demand for prostitution and other sexual services has increased in
Western Europe. Secondly, the former Socialist countries in Eastern Europe with
their current economic and social problems form a source area from which traf-

The term trafficking is used in this report as defined in the UN Palermo Protocol on Trafficking in 2000: “Trafficking
in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat
or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of position of
vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control
over another person, for the purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs.
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ficking in humans to Western Europe can be organised far more easily and more
economically than from the old source areas (Southeast Asia, West Africa and
Latin America). Estimates of the yearly turn-over of the crime vary from 100
million Euros to several billion euros (Hajdinjak 2002, 51; Organised crime situ-
ation report 2001, 41; fpmail.friends-partners.org).

The majority of the victims of trafficking come from Albania, Lithuania,
Moldavia, Romania, Russia and Ukraine. Of the victims of coerced prostitution
assisted by IOM over the last few years, about half have been Moldavians,
one-fourth Romanians, and one-tenth Ukrainians. Trafficking in women to Eu-
rope from other continents is most common in the Mediterranean countries and
in Western Europe. The main source areas are Southeast Asia (Thailand), Latin
America (Columbia, Brazil, and the Dominican Republic) and North and West
Africa (Morocco, Nigeria and Sierra Leone). According to Europol, the extent of
this trade has remained about the same over the last decade. The increase in the
total volume of trafficking in women in Europe thus originates from Eastern Eu-
rope (Organised crime situation report 2001, 41; fpmail.friends-partners.org).

2 The characteristics of trafficking in women and children for
prostitution in Europe

On average, the victims of trafficking for prostitution in Europe are not only from
the economically most depressed, and socially and politically most unstable ar-
eas of the continent, but also belong to the most disadvantaged social and ethnic
groups of those areas. They are usually also very young: teenagers, or in their
early twenties. When seeking better opportunities in life, they fall easy prey to
criminals promising good jobs and high wages abroad. For the criminals and or-
ganised crime groups, trafficking offers an opportunity to make very high profits
with minimal risk and low capital requirements.

Trafficking operations are usually carried out in co-operation by several, rela-
tively small local criminal groups. This makes the activity both flexible and diffi-
cult to prevent, since the elimination of one group does not usually affect the ac-
tivity of the whole network: the missing link will only be replaced by another
(NCIS UK, 34-36).

The relations between the groups are normally pure business relations, and
each groups can act in several networks simultaneously. The women are trans-
ported either directly to the ultimate destination country, and engaged in prostitu-
tion after arrival, or they are moved in stages, in which case they are exploited at
each stage. The first method is common in trafficking from the Baltic countries and
Russia to Western Europe, and the co-operation between the recruiters, transport-
ers and exploiters is usually close. The latter method, on the other hand, is fre-
quently used in the trafficking through and from the Balkans; the co-operation net-
works are loose and change from operation to operation (NCIS UK, 34-36).

The victims are recruited in the source countries through newspaper and
Internet advertisements, by individual recruiters (often female), or by front agen-
cies offering legal or illegal employment opportunities in the EU member coun-
tries as, for example, maids, nannies, waitresses, models, striptease-dancers or
cleaning women. Some of the women are recruited knowingly into prostitution,



but even in their case the conditions of their employment often differ from what
has been agreed. In the actual trafficking, the recent trend, at least in the Baltic
countries, has been towards personal recruiting instead of general advertising. In
some countries, women are also recruited by abduction; from Albania and
Kosovo, there are even reports on families selling their daughters to traffickers
(Hajdinjak 2002, 51; NCIS UK, 35; Sipaviciene 2002, 14).

Destination Countries
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[ Destination, Transit, Source 7
(] other (20)
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Oncerecruited, the victims are controlled during the transport and in the desti-
nation countries by a variety of means, but violence (implied and actual) is com-
mon and ever-present. There are more and more reported cases of extreme forms
of coercion, assaults, rapes and even homicides. Especially the trafficking from
and through the Balkans is reported to be exceptionally violent by nature, and the
invasion of the Balkan groups on the West European prostitution market has had
a brutalising effect on the working methods also outside the Balkans. A common
trend of the last few years has been the increasing use of forced addiction of
women to hard drugs, which ties the victims to the traffickers in a very effective
manner. This method is especially popular among those traffickers who are also
involved in the drug trade, and in Finland, for example, where foreign prostitu-
tion is mainly mobile, prostitutes are regularly used as drug smugglers/couriers
and dealers. In most European countries, the groups trafficking women are usu-
ally also involved in other forms of trafficking and smuggling (Laczko etc. 2002,
15; Lehti & Aromaa 2002, 87-92; NCIS UK, 35, 38-39).

The traffickers also exploit the economic, social and cultural vulnerabilities
of the victims. Debt is one of the most common means of control. The women
usually agree to pay their travelling and recruiting expenses from the future earn-
ings. This debt is passed from one trafficker to the next until it ends up in the
hands of the exploiter in the destination country. Together with the inflated hous-
ing and living expenses charged from the victims, the debt soon becomes impos-
sible to handle. The earnings of the victims are then directed at the pockets of the
exploiters, and the women become totally dependent on their abusers because
they have no financial means to escape. It is also normal to confiscate the pass-
ports and other identity documents of the victims, and to threaten them with local
authorities, deportation and detention. The effectiveness of the threats is in-
creased by the fact that they are often at least partly real: in most European coun-
tries, it is almost impossible for the victims to avoid immediate deportation, and
that effectively prevents the women from approaching the authorities even in the
most aggravated cases of abuse (NCIS UK, 36).

B. Other forms of trafficking in women and children
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As mentioned above, presently 80-90 percent of the trafficking in women and
children in and to Europe is serving organised prostitution and other forms of
sexual exploitation. As far as the other forms of trafficking in human beings is
concerned, the lack of information, and the confusion of concepts are even
greater than in the case of trafficking for sexual exploitation (Forced Labour
2002; Omelaniuk 2002).

Trafficking in women and children for forced or slave labour seems to be
fairly rare in the EU member countries, even if the recruiting of employees for,
for example, hotel and catering business and of domestic servants and nannies
from the Balkans and the Baltic countries sometimes meets the criteria. In sev-
eral European countries, the staff of a few African and Asian embassies have
caused problems by trafficking domestic servants from their home countries to
work for their employees in conditions resembling slave labour. Trafficking for
industrial work is found in Italy, for example, where 30,000 foreign children



(mostly from China) are estimated to work in small-scale clothing and other in-
dustry in conditions similar to slave labour. In Greece, some 3,000 children,
mostly Albanians, are estimated to work in corresponding conditions as window
cleaners and in other similar occupations. On a larger scale, children are traf-
ficked and made to work for organised crime in begging rings, or as pickpockets
and thieves. This practice is exercised in the whole of Europe; the victims usually
come from Eastern Europe, and the proportion of Roma is considerable
(www.globalmarch.org).

The evidence of trafficking connected with the international trade in human
organs is almost non-existent in Europe. It is true that in Russia, for example,
there are rumours and allegations of kidnapping street and orphanage children
for this purpose. However, the only known case is from the year 2000, when a
Muscovite grandmother sold her grandchild for 90,000 USD to police officers,
acting as traffickers, to be used in organ trade. Since the events of this case were
triggered by a trap laid by undercover police, its value as evidence is questionable.
As far as is known, other cases with concrete evidence of this kind of trade have not
been reported from Europe in the last few years (www.globalmarch.org).

Apart from trafficking for prostitution, the most important forms of traffick-
ing in humans in Europe are at present the illegal trade of children for adoption,
and the trafficking in workers for the shadow labour market existing between the
legal market and slave labour.

The source areas of trafficking in children for illegal adoption to Western Eu-
rope are the Eastern European countries and the third world countries. In addi-
tion, children are trafficked from Eastern Europe to industrial countries outside
Europe, especially to North America. There are no estimates available on the ex-
tent of the trade (www.globalmarch.org).

Trafficking in workers for the shadow labour market serves mainly the re-
cruiting of seasonal labour force for agriculture. In addition, there is demand for
such labour force in the construction industry and other business sectors where
large numbers of unskilled workers are employed, the turnover of labour is high,
and the official control weak. The destination for grey labour in Europe are the
EU member countries, whereas the Balkans and the Eastern European countries
serve as source areas. Workforce is smuggled into the European Union also from
outside Europe, especially from North Africa as well as East and South Asia; one
of the primary individual source countries is China. If the smuggled employees
are minors, this kind of activity must always be regarded as trafficking. The
Palermo Protocol on Trafficking states quite explicitly that the recruitment,
transportation, transfer, harbouring or receipt of a child for the purpose of exploi-
tation is to be considered as trafficking in persons, regardless of whether coer-
cion and deception are involved. In the case of adults, it is somewhat more diffi-
cult to determine if the terms of recruitment, employment and working meet the
criteria of trafficking in humans. When compared with the legal labour market,
the terms and conditions employed on the shadow market are generally consider-
ably worse, and various malpractices are common. On the other hand, the work-
ers usually know this already when they are recruited and make the contract with
the traffickers more or less voluntarily; it seems that in many cases, the immi-
grants rather tolerate working conditions that resemble forced labour, than the
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impoverished freedom in their home countries. In spite of this, there can be no
justification for any forms of forced labour, and both the governments and civil
society groups should show more political will in order to tackle the problem.
The majority of the grey labour force smuggled into Europe are men; women are
mostly recruited to the hotel and catering sector, or work as domestic servants.
There are no estimates available on the volume of the trade (Forced Labour 2002,
5; Plant 2002).

C. Prevention, crime control, and witness protection legislation
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The main reason behind the rapid increase in trafficking in women and children
in Europe after the collapse of the Iron Curtain at the beginning of the 1990s is
the deep difference in the standard of living between the Western European
countries and the former Socialist countries. It is not a coincidence that four of
the most important source countries for the trafficking (Albania, Moldavia, Ro-
mania and Ukraine) are also the poorest countries in the continent, one (Lithua-
nia) is the poorest country in the Baltic Sea area, and that in Russia (sixth most
important source country), there are large areas where the standard of living is
exceptionally low and the social problems enormous. Thus, it is improbable that
any fundamental positive changes in the situation can be achieved before the in-
ternal differences in the standards of living have been levelled down throughout
the continent. The point is illustrated by the recent development in Poland, Hun-
gary and the Czech Republic, where the positive social and economic develop-
ment has significantly and rapidly reduced trafficking.

The most effective means to improve the situation and to prevent trafficking is
to support and facilitate the social and economic development in the Eastern Eu-
ropean countries. In this respect, the enlargement of the European Union can be
expected to produce significant positive results. However, the most problematic
countries will be disregarded at least in the first phase of the enlargement, and es-
pecially Moldavia and Ukraine have been left to play second fiddle in EU-East-
ern European relations.

In the actual crime control policies concerning trafficking in women, the most
crucial questions are presently:

1) creating extensive and reliable systems for collecting comparative data on
the whole continent;

2) criminalising the trafficking in women in all European countries with
relatively uniform criteria and sanctions;

3) developing and increasing the co-operation in crime prevention both
internationally and between the European countries;

4) improving the status and rights of the victims in the legislation of the
European countries, and

5) creating efficient witness protection legislation and programmes applicable
to the victims of trafficking.

For the time being, there is no reliable, comparative information available on the
extent of trafficking in women in Europe, or on the numbers and the nationalities
of the victims; not even concerning the reported and prosecuted crimes. In order



to improve the situation, the European countries should invest in gathering na-
tional statistics on reported trafficking crimes which would employ relatively
uniform criteria and comparable standards. In addition to the relevant authori-
ties, important sources of information are NGOs that assist and provide support
for prostitutes and the victims of trafficking. Means should also be created in or-
der to make an efficient and extensive collection of their information possible in
each country as well as all over the continent. Mere statistics would, however,
produce only indicative information at best. In order to obtain better knowledge
of the situation, and to create a basis for more efficient data collection systems, it
is of utmost importance to increase basic research concerning trafficking and or-
ganised prostitution in Europe and in each European country. Much valuable
knowledge has already been produced within the STOP and STOP II pro-
grammes, the [OM research projects, and some national research programmes.
The need for additional research is, however, urgent.

The legislation concerning trafficking in women is still fairly heterogeneous in
the European countries, but in recent years, harmonisation in regard to the criteria
of the crime, sanctions, and the status and rights of the victims has been achieved.
Activities of the Council of Europe (COE), the Organisation on Security and
Co-operation in Europe (OSCE), and the European Union have been crucial.

Several conventions of the Council of Europe are relevant to combating traf-
ficking in women (for example, the Conventions on Human Rights; on Laun-
dering, Search, Seizure and Confiscation of the Proceeds from Crime; on the
Compensation of Victims of Violent Crimes; and on Extradition). However, so
far all the special COE regulations concerning the trafficking in women are mere
recommendations. The most important of these is the R (2000) 11 (Recommen-
dation on Action against Trafficking in Human Beings for the purpose of Sexual
Exploitation) which proposes that:

1) trafficking should be made a special offence;

2) courts of law should have the right to seize assets belonging to convicted traf-
fickers, and

3) victims of trafficking should receive help and protection; governments
should set up agreements to facilitate the victims’ return to their native coun-
tries if they so wish, and victims should be granted, if necessary, temporary
residence status on humanitarian grounds.

Other relevant COE recommendations include: R (91) 11, R (96) 8, R (97) 13,R
(80) 10,R (85) 11 and R (87) 21. Their objective, at least indirectly, is to harmo-
nise the legislation of the member countries, and to improve the legal status of the
victims of trafficking.

According to the 2002 data, in 28 of the 52 European countries and other de
facto independent jurisdictional areas, the trafficking in women is criminalised
as a separate crime, and in at least three others an amendment for this purpose is
being drafted. Not a single European country has at the moment specific legisla-
tive witness protection programmes designated specifically for the victims of
trafficking. Of the EU member countries, Belgium, Denmark, Finland, France,
Luxembourg and Sweden do not have any formal witness protection
programmes; in the remaining member countries, witness protection for victims
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of trafficking is provided on the basis of either general legislative witness protec-
tion provisions or non-legislative protection programmes, and the entry criteria
are by default so strict that they are not attainable by standard victims of traffick-
ing. Of the Central and Eastern European countries, at least the Czech Republic
and Hungary have general witness protection programmes applicable to the vic-
tims of trafficking (Holmes & Berta 2002).

As mentioned, there currently is no special European Convention on traffick-
ing. There is, however, a convention under discussion which aims at a binding
regulation concerning the legal status and protection of the victims of trafficking
in humans. The convention would focus specifically on minors, and include an
efficient monitoring system (CM (2002) 129; Trafficking in Women, 42).

The Organisation for Security and Co-operation in Europe is a regional or-
ganisation, and another source of non-binding regulations on trafficking. The
OSCE and especially its Office for Democratic Institutions and Human Rights
(ODIHR) have become increasingly involved in the issue over the last ten years.
In 1999, the OSCE Parliamentary Assembly adopted a Resolution on Traf-
ficking in Women and Children, in which the member countries were called
upon to make sure that they have the necessary legislation and enforcement
mechanisms to punish traffickers. Country reports requested from the member
countries presently form the most extensive source of information on the extent
of trafficking, and on the existing legislation concerning trafficking in the Euro-
pean countries (Trafficking in Women, 42-43).

The European Union legislation concerning trafficking in women and chil-
dren is variable and constantly developing. The three most important pieces of
special legislation with regard to combating trafficking in women and children
are the Council framework decision on combating trafficking in human beings
(2002/629/JAI), the proposed Council framework decision on combating the
sexual exploitation of children and child pornography, and the proposed Council
directive on the short-term residence permit issued to victims of action to facili-
tate illegal immigration or trafficking in human beings who co-operate with the
competent authorities (COM (2002) 71). The framework decision on combating
trafficking in human beings obligates the member countries to ensure that traf-
ficking in humans for forced labour as well as for sexual exploitation are
criminalised, as are the instigation, aiding, abetting and attempt of such activity.
The decision also includes stipulations on the maximum penalty (six years of im-
prisonment) and on aggravating circumstances. The criminal liability of corpo-
rate actors is addressed, as well as issues of jurisdiction and co-operation be-
tween the member states. The proposed framework decision on combating the
sexual exploitation of children is intrinsically linked with trafficking in children
because at the moment, prostitution and other forms of sexual exploitation domi-
nate trafficking in children in Europe. The proposed decision defines a child as a
person under 18 years of age.

The proposed directive on short-term residence permits includes regulations
on the conditions and procedures for issuing short-term residence permits for
victims of trafficking in human beings. The objective is that the victims who in



the course of a certain reflection period consent to assist the authorities in the in-
vestigation and prosecution of the crime, would on certain conditions have the
right to a temporary residence permit in the EU member countries. At request,
the permit could be renewed according to the needs of the investigation and the
court proceedings, but it could not be renewed after the proceedings have been
concluded. The conditions for the permit are strict, and the whole procedure is al-
ways dependent on the victim’s willingness to co-operate. Nonetheless, the di-
rective would improve the present situation in which the victims are as a rule de-
ported from most EU member countries (similarly to the other European coun-
tries) immediately and without exception. If the changes brought about by the di-
rective are able to make the victims more co-operative towards the investigation
and prosecution of the crimes, there are hopes that the clearance and conviction
rates will improve, which in turn would have a significant invigorating effect on
the prevention of trafficking. This is not, however, self-evident, for even if the
stipulations of the directive are implemented, the factual position of the victims
still remains rather insecure.

At present, the day-to-day protection and support of the victims of trafficking
in Europe depend mostly on the activity of various NGOs. The European Union
has supported and supports their work within the STOP, STOP II and Daphne
programmes. However, the main responsibility as well as the financing of the ac-
tivity are shouldered by voluntary citizens’ organisations and volunteer workers.

At the moment, only the Netherlands, Belgium, Spain, Italy and the Czech
Republic have promulgated special witness protection legislation applicable to
the victims of trafficking. In some countries, such legislation is under prepara-
tion. All of the above mentioned laws are relatively new, and there is not yet
much experience on how they work in practice. They all include the possibility of
issuing temporary residence permits for victims of trafficking; in Belgium and
the Netherlands, the consent of the victim to co-operate in the investigation and
prosecution is required, in Italy all victims have similar rights whether they
co-operate or not. In Spain, the stipulations of the general witness protection law
apply also to the victims of trafficking. Presently, only Italy and Spain offer the
victims actual, active police protection that continues also after the court pro-
ceedings have ended (by establishing a new identity, for example), but even here
the right for this kind of protection is to a large extent only theoretical. It is ques-
tionable how effectively the victims’ willingness to co-operate with the authori-
ties (which is crucial to combating trafficking in humans) can be improved by
granting mere temporary residence permits; on the other hand, a great many Eu-
ropean countries do not presently have any kind of efficient witness protection
programmes, and the population in many countries is so small that it would be
virtually impossible to create such programmes without some kind of common
programme covering the whole of Europe (Pearson 2001, 10-13).

Since trafficking in humans is a transnational crime, it is necessary to have ef-
fective international police co-operation to combat and prevent it. In Europe, the
co-operation is both bilateral and international (Europol). In addition to the ev-
eryday co-operation, several large-scale special operations have been conducted
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in the last few years, usually with good results. For example, during the Sun-
flower operation in 2002, more than 80 suspects were arrested in an operation
carried out by the Europol and nine national police forces (news.bbc.co.uk).

The routes of trafficking in Europe are so manifold, and the organisation of
the crime so flexible that it is not possible to close all the routes and eliminate all
the trafficking networks. It is more practicable to concentrate the crime preven-
tion efforts and combating operations on the main source countries and the most
important junctions of the trafficking routes. When the Eastern Central Euro-
pean countries join the European Union, the possibilities to control the transit
trafficking carried out via them will improve significantly; but there is still a need
for a more efficient police and intelligence co-operation both inside the EU, and
in particular between the EU member countries and the non-members. It is also
crucial for the effective prevention of trafficking in women and children to con-
tinue and invigorate the combat against corruption in border controls, police
forces, and on all levels of government which is rampant not only in many source
countries but also in many of the main destination countries of trafficking in Eu-
rope, both inside and outside the European Union (NCIS UK, 34-36).

D. Conclusions
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Exact information about the volume, characteristics and organisation of traffick-
ing in women and children in Europe is still so scarce, and most of the
programmes and legislative changes aimed at combating the crime so new that it
is hard to say how they work in every-day crime prevention, and what practises of
countering are the best and most effective. On the whole, it seems that the mea-
sures taken should be many and varied, comprised of legislative measures, police
operations as well as different awareness campaigns, support programmes and
media actions.

In several European countries, the implementation of even the basic legisla-
tive and other recommendations of the COE, OSCE, EU and UN concerning traf-
ficking in women and children is still deficient. Thus, the most urgent short-term
task in Europe should be the adoption and implementation of compatible and ap-
propriate legislation concerning the crimes of trafficking, as well as the develop-
ing and strengthening of effective protection and assistance mechanisms for vic-
tims of trafficking in all European countries. This should be combined with the
strengthening of socio-economic support programmes and awareness-raising
activities in both the source and the destination countries. The urgent need to col-
lect and exchange comparative information on trafficking throughout the conti-
nent, and to allocate sufficient funds to monitor trafficking, create databases and
carry out further research on this issue should also be underlined.

In the long run, the best and most effective way to prevent trafficking is to sup-
port and facilitate the general social and economic development in the Eastern
European and third world countries.
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* To access information on a specific country, replace the word COUNTRY in the URL with the name of that country.
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Pa3ButHe MekHalIMOHAIbHOM SKOHOMUKH

U yIJIyOJI€HUE HHTETPALMOHHBIX ITPOLIECCOB
KaK KpUMHUHOT€HHbIE (DAKTOPBI U ITYTH UX
MUHUMU3ALUU

Natalia Lopashenko,
Saratov Center for the Study of Organized Crime and Corruption, Russia

Jlonmamenko Haranbs AnekcanipoBHa,

1.10.H., mpoeccop, dupekrop CapatoBckoro LleHTpa 1o uccieoBaHuo
mpo0IeM OpraHU30BaHHON NPECTYIMHOCTH M KOPPYIILIHH,

npocgeccop CapaToBCckol TOCYIapCTBEHHON aKaJeMUH Mpasa,

wieH Poccuiickoil KpUMHHOJIOTHMUYECKOHN accolranum

1. ITocranoBKa poOIEMBEI.

OObeauHeHNE SKOHOMHK Pa3NUYHBIX TocyaapcTB EBporsl, ycunenne
MPOIECCOB HHTETPALIMU Ha TEPPUTOPUH MOCIICTHEH, KaK TMPaBUIIO,
OIICHUBACTCS B MUPE, B II€JIOM, TO3UTHBHO. Ho 3TH mporecchr,
3aTparuBarolnre J1000e ToCy1apcTBO, 00BEKTUBHO BIUSIOT U Ha BCE
npucyiue emy sieiicHusl. C BBICOKOH CTEIEHBIO BEPOSITHOCTH, TIOTOMY,
MOXHO HpOFHOSHpOBaTI) CyH_[eCTBOBaHI/Ie TOYHO TAKUX KE I/IHTeraL[I/IOHHI)IX
TEHJICHIUH BHYTPH MPECTYIMHOCTH PAa3HBIX CTPaH. B 4aCTHOCTH, 3TOT
MIPOTHO3 OTYACTH OIPABJIAJICS TIPH aHAIIN3E PE3yJIBTATOB MPOBEJICHHOTO HAMHU
COBMECTHOTO POCCUICKO-TPY3UHCKOTO UCCIIEAOBAHMS 110 KOHTpabaHe 1
NPUTPaHUYHO# Toproiae MeXHaIMOHATbHAS SKOHOMUKA U Pa3HbIE BHJIBI
OIarompUsITHON MHTETPAIMH BBICTYIIAIOT, TAKUM 00pa30M, B Ka4eCTBE
(haxTOpOB, MOPOKIAIOIINX TPAHCHAIIMOHATBHYIO IPECTYIHOCTD U €€ HOBBIC,
HE M3BECTHBIC paHee OTJCIbHBIM TOCYIapCTBAM, BUJIbI TIPECTYITHOCTH, T.C., B
KaueCTBE KPUMHUHOTCHHBIX (pakTOpoB. O4EBUAHO, HCKIIOUUTH TTOJHOCTHIO
MoJI00HOE KpaifHe HEraTUBHOE SIBJICHHE, - HEBO3MOXKHO, CIIE/IOBATEIILHO,
3aJladya COCTOUT B TOM, YTOOBI MUHHMH3HPOBATh ero. O00 BceM CKazaHHOM, a
TaK)Ke O HEKOTOPBIX BO3MOXKHBIX IMYTSIX YMEHBIIICHHUS MTOOOUHBIX CICICTBUI
MMO3UTHBHBIX TIPOIIECCOB MHTETPAIMH U TIOHIET PeYb HUXKE.

1 Hccnenoanune nposoauiock coBmectHo CapaTockuM LleHTpoM 110 Mcclie1oBaHMIO TPOOIIEM OpraHM30BaHHOM
npectynHoctu U koppynuuu (Poccus, TRACCC), co3nanHbIM 110 10r0BOpY Mexay CapaToBcKoit
roCyIapcTBEHHOI akageMue npaBa 1 AMepuKaHCKuM (BalMHITOHCKHM) yHUBEPCHTETOM, C MOTOOHBIM e
Towmucckum Lientpom (I'pysus) B anpene — cenrsiope 2003 r.

129



2. Pa3BuTHE MEXHAIIMOHATIBLHOW SKOHOMUKHU U yTITyOJIeHHe
MHTETPAIMOHHBIX MPOIECCOB — COBPEMEHHbBIE TO3UTUBHBIC peajiuu.

A. ITouemy 310 peanuun?

CoOCTBEHHO, 3TOT BONIPOC 0COOBIX apIYMEHTOB HE TpebyeT. BoT Tonbko
HEKOTOpble HanboJee 3pUMbIe CBUETEIbCTBA PA3BUTH MEKHALMOHATIBLHON
SKOHOMHKH ¥ HHTETPAlUH: 1) MIHPOKOE MPHUCYTCTBHE HHOCTPAHHOTO
KaluTaia B JII0OOM TOCYIapCcTBE MUPA, BHE 3aBUCUMOCTH OT TOTO, OTHOCHTCS
JIA OHO K Pa3BUTBIM WJIN PA3BUBAIOIIUMCH, B BUJC HHOCTPAHHBIX I/IHBGCTI/IHI/Iﬁ
B IMPOMBIIIIJICHHOCTD; Hpe}alI/IHTI/Iﬁ C UHOCTPAHHBIM KallUTaJIOM, U
MIPUHAJIEKALINX COOCTBEHHUKAM JIPYTUX TOCYAapCTB; U T.11.; 2) BBElIEHHUE
€IMHOM BaJIIOTHI IJIs1 Pa3HBIX TOCYAAPCTB (€BPO, WIN PyOiIb, KOTOPHIH, IO
MIPOTHO3aM, CTaHET EANHON BatoTol /it rocynapcets CHI, magmHast ¢
Pecny6muku Benapycs)’; 3) co3manne MeskayHapOIHBIX OpraHU3aluil s
peleHus cooOd1a pa3muvHbIX Tpo0sIeM (SIKOHOMUYECKUX, IKOTIOTHYECKHX,
npobiieM 6e30MacHOCTH, OOPBOBI C MPECTYIHOCTHIO, KYJIBTYPHBIX,
MEIUIMHCKUX, U JIp.); 4) yCTAaHOBJICHHUE TIOJHON IIPO3PAYHOCTH TPAHHUII,
BIUTOTB JIO MTOJTHOCTBIO OECHPEISITCTBEHHOTO W OE3BU30BOTO UX TIEPECCUCHUS
B OT/ICNBHBIX PETHOHAX (HAaIIpuMep, B TocyaapcTBax 3amaanoil EBpomnsr);

5) cTupaHue S3bIKOBBIX 0apbepoB (3HAHHUE AaHTIIMHCKOTO A3bIKA CTAHOBUTCS
MEXKIYHApOIHOW HOPMOH, PaBHO, KaK 3HAHUE PYCCKOTO — JUIS OOJBINON
teppuropun ctpad CHI'); 6) pa3BuTre TeIeKOMMYHUKAIIMOHHBIX CBSI3CH,
Bcemupnoii cetn UHTEpHET, Matoieii BEIUKOJICITHYIO BO3MOKHOCTh
MEKIYHApPOAHOTO OOIICHUS; U T.1.

Hpyroe neno — 4To 3aech NEPBUYHO: PA3BUTHE JIU IKOHOMHUKH, UIH
yIITyOJIeHNEe HHBIX — HEOKOHOMHUUECKUX — MporieccoB. OIHAKO pemIeHne dTOH
poOIIeMBI He BXOAUT B MOIO 33/1a4y; BIPOYEM, €Ba JIX B IIPUHITHIIC
BO3MOKEH OJJHO3HAUHBIA OTBET Ha ATOT BOIpoc. OH - U3 pa3psifia BEUHbIX.

b. Ilouemy 310 HenzoexHO?

CrpemIieHHEe pPa3IHYHbBIX TOCYAAPCTB K HHTETPAIIMN — IIPOLIECC HEM30SKHBII
U 3aKkoHOMepHbIi. ITpu 3TOM [U1s rocynapcTB ¢ pa3HbIM ypPOBHEM
HKOHOMUYECKOTO U IIOJIUTUYECKOIO Pa3BUTH IPUYMHBI 3TOTO CTPEMIICHUS, B

2 Cnenyer OTMETHTb, YTO IIPOLECCHI EPeX0a Ha €IUHYIO BAIIOTY YCHEIIHO PEIIAlOT AT ceOs KaK KUTEIU
MIPUTPaHIYHBIX PAHOHOB PA3JIMYHBIX FOCYApPCTB, TaK U JINIA, COBEPIIAIOIINE B 9TUX paifoHax
MEKTOCyIapCTBEHHBIC IPECTYILICHHs, HAalIpUMep, KOHTpabaHay. B mpolecce ynmoMsHyTOro BbILIe
POCCHICKO-TPY3HHCKOTO MCCIeI0BAHNS HAMH OBLIO YCTaHOBJICHO, YTO HA3BAHHBIC JINIA UCTIONB3YIOT BATIOTY
CHIA u Poccuu; Bamora ['py3un ycriexom He nosib3yeTcs. bosbiie Toro, BatoTa sBisteTcs IPHOPUTETHBIM
KOHTpabaHIHEIM ToBapoM. Tak, Hanpumep, B MapTe 2003 r. Ha TamoxenHOM octy MATIIT Autep, npu
OCYIIECTBICHUH TAMOXKEHHOTO KOHTpoJisi, Yy rp-ku Poccun 3., cnenoBasueid u3 Poccun B I'pysuto, U3bsATO
HE3a/IeKJIapUPOBAHHBIX IIMCBMEHHO M COKPBITBIX OT TAMOKEHHOTO KOHTpPOJIs B Genbe $ 6323 Ha cymmy 200422
py6ust u 224.000 py6uieit. Bo3oyskaeno yronosHoe geno o npusnakam 4. 1 c1. 188 YK (konrtpabanna), kotopoe
BIIOCIICACTBUH OBLIO MPEKPAIIECHO, IIOCKOIbKY BUHOBHAS IIEpeceKiIa OITyIo INHUIO TI0 HEOCTOPOXKHOCTIY. B
2002 r. Tam ke, IpU OCYILECTBIEHUH JIMYHOTIO I0CMOTpa, Yy rp-ku I'py3un M., cinenoasiueii u3 Poccun B I'pysuto,
M3BATO HE3aICKIAPUPOBAHHBIX MUCHBMEHHO U COKPBITHIX OT TaMOKeHHOTO KOHTpoust $ 10800 ma cymmy 343707
pyoueii. Bo3OysxneHo yronosHoe aerno mo npusnakaM 4. 1 cr. 188 YK. Beero sxe 3a nepuox 2000 — 4 mecsina 2003
T. Ha POCCUICKO-TPY3HHCKOM rpaHuiie (a0xa3ckuii yqacTok) Obu10 u3bsato 125,8 teicsu nomnapos CILIA.
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o011eM, COBIAAA0T, XOTS MOPSIOK MPUOPUTETOB, O€3YCIIOBHO, OTIUYAETCS.
Tax, 111 5KOHOMHUYECKH CHIIBHOTO, Pa3BUTOI0 rOCYIapcTBa, M0 MEpE €Ero
pa3BUTHS, BCE OCTPEE U OCTPEE BCTAET BOIPOC O PhIHKAX COBITA, HOCKOJIbKY
BO3MOKHOCTH COOCTBEHHOTO TOCYAapCTBa HCUepIaHbl. TOUHO Takke, U B
CBSI3M CO CKa3aHHBIM, 3HAYUTEIIHHO OTPaHUYNBAIOTCS OOBEKTHBHO
BO3MO)KHOCTH JJIs1 Pa3BUTHUS U YBEJINYEHUSI KalIUTAJIOB, KaK
rOCyJapCTBEHHBIX, TaK U YaCTHBIX. [103TOMY BBIXOJl HA MEKIOCYJapCTBEHHBII
YPOBEHB 3/1€Ch CTAHOBUTCS JKU3HECHHO HEOOXOAUMBIM.

st pa3BUBaIOIIMXCS TOCYIAPCTB, HAPOTUB, OT MPUXOJA B HUX
WHOCTPAHHOTO KalluTala B 3HAYUTEJIbHOM, a NHOT/IA — U B OIIPEIEISIOLIeH —
CTCTICHH 3aBUCHT MX BEDKUBAHUC M COXPAHCHHE ce0s KaK TOCYAapCTBa.

Pa3BuTne 3KOHOMHUKH, MEXK]Ty TeM, HEN30€KHO MTPUBOJIUT K IOXE
robanuzanuu. Y XOTST OHH TOTO, MITH HET, BCE TOCYAapCTBa OKAa3bIBAIOTCS
CyILIECTBYIOUIMMHU B HEM, a, CIIEZIOBATENBHO, OMATh-TAKH, BHE 3aBUCUMOCTH OT
WX YKEJTaHUsI, BBIHYKJICHBI )KUTh 10 HOBBIM IIPaBUIIaM, ISl TOTO, YTOOBI JKUTh.
[ToaToMy, cO BpeMeHEM BCTAaET BOIIPOC O MEKIOCYJapCTBEHHOM YIIPABIECHUH.
OH pemaeTcsi IOCTETIEHHO, ME/IJICHHBIMU IIaraMu, Ha9MHasi, HalpuMmep, ¢
JIOKaJIbHBIX MEKIOCYJapCTBEHHBIX OpraHU3aluil U MEXXIOCyIapCTBEHHBIX,
MEXKIyHAPOJHBIX COIVIAILIEHHI B OJJHOM, OTJIEIbHO B3STOH, 001acTH.

B. ITouemy 310 X0pomIO?

[Iponecc MexxrocynapCTBEHHOM, B TOM YHCIIE, SKOHOMUYECKOM, MHTErPAIluU —
9TO, KOHEYHO, TO3UTUBHBIN Tporecc. OueBUIHbIC TPEUMYIIIECTBA
WHTerpanuu: 1) ycuiieHue SKOHOMUYECKOTO Pa3BUTHS BCEX TOCYIapCTB,
BOBJICUEHHBIX ITOT MPOIIECC; 2) COOTBETCTBEHHO, MOBBIIICHUE YPOBHS JKU3HU
TOCYJIapCTB U HACENSIONINX €ro Tpak/iaH; 3) MOsIBICHHE BOZMOXKHOCTH,
peniaTh Te mMpoOIIeMBbI, KOTOPBIE HE TIOJ CHITY OJTHOMY, WJIH JaKe HECKOJIbKAM
rocynapcTBaM (HalpuMep, OCBOSHHUE KOCMHUYECKOTO MPOCTPAHCTBA, CO3IaHNE
HOBBIX IPOrpEeCCUBHBIX TeXHOHOFHﬁ, WJINA JICKAPCTB OT paHEC HENU3JICUUMbIX
0oJIe3Hel, IPeoI0JICHNE TTOCIICCTBUI SKOJIOTUUECKUX OCJICTBUH, U T.11.); 4)
MEXTyHAPOJHAS HHTETPAIUs TaeT MHOTO IIIAHCOB JUIsl TOTO, YTOOBI N30EkKaTh
10 CTIOPHBIM TTO3UIUSM HE TOJBKO OTKPBITOTO MPOTHBOCTOSHHUS, JIOKATHHBIX
Y MacTaOHBIX KOH(PIUKTOB, HO M BOIHBI, TAK HA3bIBAEMOM, «XOJOIHOI».
Bblpa6aTI>IBaIOTC$[ HaBbIKN MCXHAILIMOHAJIBHOI'O U MEXKIYHAPOAHOTO
KOMIIPOMHCCA; U T.JI.

3. O6opotHas cropoHa menanu. [lnarta 3a conmmxkeHue.

A. IToaBoaHbIe KAMHH: MaJIeHLKHE U 00JIbIINE.

K coxanenunro, He Bce Tak 0€30071a4H0, Kak X0TeJoch Obl. [103uTHBHOE M
HETaTUBHOE COCTABJISIFOT COOOM JMATICKTHUECKOE SIMHCTBO, H MPUCYTCTBYIOT
B KaxioM siBnieHnd. OO 3TOM, Ha prMepe CBOOOIbI U HECBOOO/IBI, MTUIIIET
H3BECTHBIN HE TOJIBKO B Poccuu, HO ¥ BO BCEM MHUPE POCCUMCKUN
kpumuHosior B.B. Jlynees: «CBoOo/1a HE MOXKET OBITH TO3UTUBHO
n30upaTenbHOr. byyun Hermpexoasiien I HHOCThIO YeIOBEUCCTRA, OHA
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MOXKET OJJMHAKOBO CIIY>KUTh HE TOJNBKO 100py. C HE MEHBIIMM yCIIEXOM OHa
MOXET OBITh HCIIOJIb30BAHA BO 3J10, B HAILIEM CIly4yae — JUIsl COBEPIICHUS
HpeCTYHJIeHPII;’I. I/I B 3TOM y3KOM IIOHMUMAHUWMU ... BIIOJIHE }IOHyCTI/IM BBIBO/I.
cB00OO/1a OoJIee KPUMUHOTEHHA, YeM HeCBO0O1a, €CITH TOJBKO HE TPHHUMATh
BO BHUMaHWE HAaKOMUTEIbHbBI KPUMUHOIEHHBII MPOLECC MOCIEIHEN. . ».

SIBnenne, TeM OoJiee, TAKOE CI0KHOE U 00LEMHOE, KaK MEKHAIIMOHAJILHAS
Y MEKXTOCYAapPCTBEHHAS] HHTETPAIINS, TOKE HE MOXKET OBITh BRIPAYKEHO OJTHOM
KpacKo#, U He MOXKET HECTH OJTHO TOJIbKO Onaro. [Ipu oOmied monoxuTeIbHON
XapaKTEePUCTUKE U, OE3YCIOBHO, MPOTPECCUBHBIX, PE3yAbTaTaxX, MHTETPALHS U
ASKOHOMUYECKOE Pa3BUTHE BIEKYT 32 COOOH MacCcy MOOOUYHBIX HETaTUBHBIX
MOCIICICTBUH, OTJIMYAONIMXCS PA3IMYHON CTETICHBIO BPEIOHOCHOCTH U
COBEPIIICHHO Pa3HBIM XapaKTEPOM.

[pesxne Bcero, 3TH MOCIENCTBHS HOCSAT SKOHOMHIECKYIO OKPACKY.
3noynoTpebiIeHne OJHIMH TOCYIapCTBaMH ITPEUMYIIECTBAMU CBOECTO
HKOHOMHUYECKOTO Pa3BUTHS, MM JAaXe IMPOCTO, HTHOPUPOBAHUE
HKOHOMUYECKOH c1a00CTU MEXTyHapOJHOrO MapTHEPA, IPUBOIAUT K TOMY,
YTO CHJIbHBIE SKOHOMHYECKH IOCYAPCTBA CTAHOBSITCSA €ILE CUIIBHEE, &
ciabbie — ere ciadbee. TakuM 00pa3om, BMECTO TOTO, YTOOBI ITOJTYYUTh
000I0/IHYIO TOMTB3Y OT COTPYIHMYESCTBA M HHTETPALINH, OJHU M3 YIACTHUKOB
HMHTErPallOHHOTO (B 3TOM CJIydae, B KaBBIUKAX) MPOIECCa OABEPratoTCs
paspyLIUTEIILHOMY HHOCTPAHHOMY BIUSHUIO, (JaKTUUECKHU, TOPAOOIICHUIO.
Pasymeercs, 3To — KpaifHsIsl CHTYaIHs, HO OHA, K BEJTHKOMY COXKaJCHUIO,
CYIIECTBYET, ¥ IPUMEPHI TIOOOHOTO Pojia JaeT U AEMOKpaTHIeCKast
Amepuka, 1 cTpemMsLasics K JeMokparnaHocT Poceust.

OT YKOHOMUKH — OZIMH IIIaT, WK JJaKe, MCHBIIE, 10 MOIUTHKH. Kpome
OITMCAHHOI'O BBIIIC HOpaGOH.[eHI/IH, TCHEPb YKE NOJIUMTUYICCKOTIO,
pa3BUBAIOLIETOCA TOCyIapcTBa 00Jiee CUIIbHBIM, MOSBISIOTCS BOBMOYKHOCTH,
MyTeM MEXIYHApOIHOW HHTETPalluH, HECKOJIBKIUM Pa3BUTBHIM TOCYapCTBaM
TUKTOBATH CBOIO BOJIO BCEM OCTAJBLHBIM TOCYIapCTBAM MHUPA, U B TOM YHUCIIE,
HaBS3BIBATH OMPEACICHHBIN MOUTUYCCKUNA PeKUM. JlyMato, HET Hy Kbl
00BSICHATB, UTO JaXke OJiarre HaMmepeHust (Hanmpumep, MPeBpaTHTh KaKoe-TO
TOCYapCcTBO M3 OIUIOTA 3712 B IEMOKPATUYECKOE) HE MOTYT ONPaBAaTh
HACWJIMS HaJl BOJEH MPOXKMBAIOLIMX B rocyaapcTse Jrofei. M onsatb-taku, s
TOBOPIO 37ech 0 Poccun (monutuka B Yeune) u 00 Amepuke,
BennkoOpuTanuu u Ipyrux CHIBHBIX TOCYIapCTBaX (TIOJINTHKA B OTHOIIICHUT
Orocnasuwm, u B oTHOIIEHUH Mpaka).

OTCIOIIa HarpanmBacTCsa eIII/IHCTBeHHI:Jﬁ BBIBO/I: TIpaBHJjIa UTPbI
(MeXTyHApOIHOM MHTErpalui) — CIIe HE CIOKUINCH, U HET JeHCTBEHHOTO
MexaHu3Ma (IpUMEHEHHe BOCHHOM CHJIbI, KOHEYHO, HE MOXKET ObITh OTHECEHO
K HEMY ), TapaHTUPOBATh UX COOJIOICHUE YIACTHUKAMHU.

Pazymeercs, B paMKax 3TOH CTaTbu BCE HETaTUBHBIC MIOCIEICTBUS
Pa3BUTHS MEXITYHAPOJHOH YKOHOMHUKH ¥ HHTETPAIIHOHHBIX MTPOIIECCOB HE
MOTYT OBITH Ha3BaHEI, 12 TO U HE SBISIETCS MOCH IeNbI0, O0oee Toro, aHaIu3

3 Cwm.: JlyneeB B.B. PeiHOUHAst SKOHOMHKA U 9KOHOMHUYECKAs MPeCTyNnHOCTh B Poccnn. — DxoHoMuveckast
npecrynnocts / [Tox pen. B.B. Jlyneesa, B.J. Bopucosa. — M.: FOpucts, 2002. — C. 15.
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OOJNBIINHCTBA 3TUX MOCIEICTBUN 1 MOUCK BBIXOAOB U3 HUX — IPEPOraTHBa
CIELMAIUCTOB — IIOJUTUKOB, COLUOJIOIOB, JKOHOMHCTOB, IOPUCTOB,
3aHMMAIONIMXCS MO3UTHBHBIM IIPABOM, U T.JI.

EcTb, 01HAKO, B YKMCJIC HErATUBHBIX MTOCIEACTBUAN TAKUE, KOTOPBIE MOTYT
JIOJDKHBI OBITH OLICHEHBI, B IEPBYIO 0Yepe/Ib, KpUMUHOIOTaMHU. Peds urer,
KOHEUHO K€, 0 IPECTYMHOCTU. W 31eCh NPUHIUNUANBHBI IBA MOMEHTa: 1)
MEKHALMOHAJIbHAsl D)KOHOMHUKA ¥ MEXTOCYJapCTBCHHA HHTETPaLUs
001a1al0T KPIMHUHOTEHHBIMH CBOHCTBAMHE: OHHU MPOIXYIUPYIOT
IIPECTYIHOCTb, IOPOXKAAIOT €€, IPUYEM, B TOM YHUCIIE, TAKUE €€ BUJBL,
KOTOpBIE PaHEe YeNIOBEUECTBY OBUTM HEM3BECTHBI, MIIH HEM3BECTHBI B CTOJb
KpYyIHOM MacIuTta0e; 2) MpecTymHOCTb Kak OTHOCHTEIBHO MacCOBOE U
IIPUCYILEE BCEM I'OCYIapCTBaM SIBIICHUE, TAKXKE [IOJBEPKEHA TEM [IEPEMEHAM,
KOTOPbIE IPOUCXOAAT HAa MEKHALUOHAILHOM YPOBHE; OHAa HEU30€KHO
CTPEMUTCS K MHTETPALUH.

b. KpumnHoreHHble CBOiiCTBA MEKHAIMOHAIbHON IKOHOMUKH U
HHTErpanum: no4yeMy OHH CYLIECTBYIOT U B YeM MPOSIBJISIIOTCS?

[Ipex e Bcero, ciaeayeT HATOMHUTD, YTO KPUMUHOTEHHBIMH CBOMCTBAMH
oOajaet Jr00as SKOHOMHKA, a phIHOUHAs — B 0ocod0eHHOCTH. B.B. JlyHees
CITpaBe/NTMBO OTMEYACT, YTO PHIHOYHASI 9KOHOMHUKA, KaK BCSIKOE CIIOKHOE
ABJIEHNE, «COIUAIBHO IPOTHBOPEUNBA, A CIIEI0BATENBHO, H KDUMHHOTEHHA .
Emy Broput nupekrop Cankr-IlerepOyprekoro Llentpa mo usydenuto
OpraHU30BaHHOW MPECTYNMHOCTH U Koppynuuu b.B. Bomxkenkun: «PeiHOuHas
9KOHOMHKA C e¢ OeCIOIa HON KOHKYPEHTHOW O0ph0Oi mouac 3a
BBDKHBaHUE, TTOTOHEH 32 MPUOBLILIO 1 CBEPXITPUOBLIBIO HEU30SKHO
MOPOKIAET MPECTYITHOCTE .

3apok1aronascs MeXHaIMOHAIbHAS 9KOHOMHKA, NI 9KOHOMHUKA B
YCIOBHSIX TNIOOAIM3AINHY, TOXKE, pa3yMeeTcs, He 0e3yIpeyHa B TOM
OTHOIIICHUH U HE MOXeT ObITh Oe3ynpeuna. Hun [lloep u Dupapro
Xoxcretnep (Yausepcutet Tennecu, HokcBumn) mumryT: «Poct MupoBoit
SKOHOMHUYECKON CUCTEMbI OTKPHIBAET HOBBIE BO3MOYKHOCTH JIJIsl COBEPIICHUS
npecryrieHui. [IpocToe MoOllIEeHHUYECTBO, OCHOBAHHOE HAa 3aBOCBAHUU
JIOBEPHUS KEPTBHI, HIIN KOMMEPUECKOE MOIIIECHHUYECTBO MOTYT IepeceKarhb
TpaHUIlbl TOCYAPCTB, Oaroaps MIMPOKOMY PaCTIPOCTPAHSHHUIO HOBBIX
cpencts cas3uy’. U nanee: «Toprosule CoralleHus, 3aKIi04aeMble MEKIy
Pa3TUYHBIMU TOCYAAPCTBAMU, TIOPOXKIAAIOT HOBBIE IPOU3BOJICTBEHHBIE U
TOPTOBBIC IPEANPUATHS, PACTYIIHA CBOOOTHBIN TTOTOK TOBAPOB U YCIIVT,
TaK’Ke OTKPHIBAIOT HOBbIE KPUMUHABHBIE BO3MOKHOCTH .

Cwm.: Jlynees B.B. PriHouHast 95KOHOMUKA M 5KOHOMHYECKas IPECTYIHOCTh B Poccuu. — DKoHOMHIYecKast
npectynHocts / [Tox pen. B.B. Jlyneesa, B.J. bopucosa. — M.: FOpucts, 2002. — C. 14.

Cwm.: Kpumunosorus / Tlox pen. a.10.H. B.H. bBypnakoga, n.10.H. H.M. Kponauesa. — CII6.: [Tutep, 2003. — C. 255.
Asrop rnassl — b.B. Bomkenkun.

Cwm.: Kpumunonorus / [lox pen. k. @. Ilemnu / [lep. ¢ anr. — CI16: TTutep, 2003. — C. 372. ABTops! riaBsl —Huin
Mogep u Suapro Xoxcreraep (Yuusepcuret Tennecu, Hokepuinn).

Tam xe. — C. 373.
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CrnenyeT UMETh B BUIY U TO, YTO MEXKTOCYJapCTBEHHbBIC HHTEIPALIUOHHBIC
MPOLIECCH! HE IPOCTO NOPOKAAIOT OTJEIbHbIC IPECTYILICHUS, OHU
BOCIIPOM3BOJSAT IIPECTYINHOCTb KaK HEKYI0 CUCTEMY KPMMMHAIbHbBIX
MAacCOBBIX SBJICHUH. TOYHO 00 ATOM MHUIIYT MUTEPCKHE KPUMUHOIOTH U
sxoHoMuUCTb! B.M. Eropiun u B.M. Konecnukos: «...Ecnu sxoHOMUu4ecku
COBPEMEHHOE PHIHOYHOE XO3SHCTBO U JI0Ka3as0 cBOO A(p(HhEeKTUBHOCTH, TO
KPUMMHOJIOTHYECKU OHO OCTAETCs KpaliHe ajJeKUM OT COBEPIIECHCTBA — EMY
U3HAYAJIbHO NIPUCYLIHM IPOTUBOPEUHS, IPEAONPENEIISAIOIINE HATUYHUE U
BOCTIPOM3BOACTBO SKOHOMUYECKOH NMPECTYIMHOCTH KaK MACIITaOHOTO
aCOIHMAJILHOTO SBJICHHUS .

B ocnosee KpumMuHnoz2eHHBIX CEOTICHIE MENCHAUUOHATBHBIX IKOHOMUKU
U uHmezpayuu aexcam, Hanpumep, cieoyloujue Ux NPU3HAKu u
XapaxkmepucmuKu:

1) KoHghnuxm unmepecos, u, npexicoe 6ce20, IKOHOMUHECKUX, YYACTNHUKOS
amux npoyeccos. Jlaxxe pu HATMYNH OOIIUX IeJeH TeTeTbHOCTH
COXpaHseTCsI, Ha MOH B3IJISA, BCET/A PSII MPOTHBOPEUHiA, OoJiee MM MeHee
BBIPXKCHHBIX: MEXKIY Pa3HbIMH YYaCTHUKAMU JICATEIBHOCTH; MEXIy OO0IIeH
LEJBIO U KOHKPETHBIM HHTEPECOM OTACIBHOTO YYaCTHUKA; MEWKIY
OKUIa€MBIMU PE3yJbTaTaMU JeSITeIbHOCTH U IPOTHO3UPYEMbIMH, HO
MOOOYHBIMH pe3yabTaraM, U T.1. CyIIeCTBYIOIINA KOHPINKT IPOBOIHPYET
YYaCTHUKOB OTHOUICHHH Ha IIOMCKH IyTEeH €T0 pa3perIeHus ¢ TOTydeHIEM,
pasyMeeTcsi, CBOCKOPBICTHOM BbITobl. OJIMH U3 KPUMHHAIBHBIX TPHUMEPOB
paspelieHus moJoOHOro KOH(GIUKTa MPUBOAAT yxKe yIoMUHaBIuecss Hun
[Toep u DHapro XoxcreTiep: «...CenbCKOX03sUCTBEHHBIC CyOCH NN B
EBporeiickom Coro3e ObLUTH TPHU3BaHBI 00ECIICUNTH Ka9eCTBO U TOCTATOTHOE
KOJIMYIECTBO MPOIYKIINH, & TAKKe CTAOMIBHBIC TOX0B! (epMepoB. OmHaKo Ha
MIPAKTUKE 3TO MPHUBEIIO K TOMY, YTO UCKAKCHUE TAHHBIX O KAYeCTBE,
MIPOUCXOKICHUH U HA3HAYCHUHU TOBapa CTaJ0 MPUOBLILHBIM MPEANPUATHEM.
B pamkax camoii pocToil cCXeMbI BUHOJEIBI UCIIONB3YIOT CYOCHUINH,
BBIITAYNBACMBIC JIJISI U3BSITUS H30BITKOB BHHA C PhIHKA. OHH 3aKyIaloT
JIEIIEBOE BHHO 32 pPy0Oe:KOoM, 0003HAYAIOT €T0 KaK CBOO MPOMYKIUIO 1
MONYYaroT CyOCHINU KaK 3a TO, TaK U 3a Jipyroe. KpumuHaabHbIE
BO3MOXKHOCTH OTKPBIBAIOTCS U JJIS TIOCTABIIMKOB MACA, C KOTOPBIX B3UMAETCS
MEHBIIHN HAJIOT, €CIIH OHU SKCIOPTUPYIOT MPOIYKIIHIO, a HE MPOJAOT ee Ha
BHYTpEHHEM phIHKE. OHUM POCUEPKOM TIepa Ha YIIaKOBOYHOM JIUCTE MsICO,
MIPOU3BEACHHOE U NIPOJJAHHOE BHYTPH CTPaHBI, KaK ObI epeceKacT TpaHuIly |
IPUHOCHT HE3aKOHHYIO IPUOBLILY . I1ocieIHIe CXeMBI CErOHS TIPEKPACHO
3HakoMbl U Poccum, u Apyrum rocynapctsaM. B xozne npoBeneHus
POCCHICKO-TPY3MHCKOTO UCCIICIOBAHISI HAMU OBLIIO YCTaHOBIICHO, HAIIPUMED,
gto 1st ieproa 1o 2000 T. 71t pOCCHUCKO-TPY3HHCKOW KOHTPaOaH bl ObLIO
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Cwm.: Kpumunonorus / ITox pen. k. @. Hlemmu / Ilep. ¢ anr. — CII16: ITntep, 2003. — C. 373. ABTtops! rinassl —Hun
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XapaKTepHO MCIOIb30BaHUE CIIOCO0A «TIeperoHa Bo3ayxay. B cooTBeTcTBUH ©
HUM, KOPPYMITHPOBAHHBIC paOOTHUKH TAMOKCHHBIX, IOTPAHUYHBIX U HHBIX
OPraHoOB, JICHCTBYS B CTOBOPE C MPECTYMHUKAMH, KETAIOIUMHU YHTH OT
HAJIOTOOOJIOKEHHUS, KITOMOTAJI» UM OPOPMHUTH JIOKYMEHTHI, SIKOOBI, HA BBIBO3
ToBapoB u3 Poccum, mmu, Hao60poT, Ha BBO3. Takum o0pazom,
JIOKYMEHTAIIbHO TIOATBEPIKAIICS JDKEIKCIIOPT UITH JDKEUMIIOPT TOBapa,
MTO3BOJISTIOIINH YXOAUTH OT HAJIOTOOOIOKeHUs TocynapeTa. OTHAKO, B CBS3H,
BO-TIEPBBIX, C YXKECTOUYCHHEM KOHTPOJIS 32 TIOAOOHBIMU ONEePALUAMU, H,
BO-BTOPBIX, OJIaroapst MOJIOKHUTEIEHBIM TEHICHIINSAM B HAJIOTOBOM
3akoHOzaTenbcTBe Poccuu, onmucanHbli crocod moTepsii B MOCIETHUE TOJIbI
CBOIO OBUTYIO aKTyallbHOCTh. OTHAKO, TPUBEICHHBIC BBIIIC CXEMBI,
JeMCTBUTENIBHO, OTHOCSTCS K YUCIY MPOCTEHIINX U 1aJIeKO HE UCUEPIIBIBAIOT
WCTIOJIB3YEMBIX JUISI COBEPIICHUS MPECTYIUICHUH, CTaBIINX BO3MOYKHBIMH,
TOJIBKO OJaromapst pa3BUTHIO MEKHAIMOHAIEHON SKOHOMHUKH U YTy OJICHHIO
MEXKIoCyAapCTBEHHON HHTErpallny;

2) npagogas neypecyiupo8anHoCms pazeueaiouelics MelcHayuoHa bHOU
9KOHOMUKU U UHBIX UHINEZPAYUOHHBIX npoyeccos. HeCOMHEHHO, UTO
Ha3BaHHBIC HOBbIE MO3UTHBHBIE MPOLIECCH TPEOYIOT HOPMATUBHOTO
PETYIUpPOBAHUS IO KAKUM-TO OOIIMM IpaBIIaM, IPH3HAHHBIM BCEMH 0€3
HCKJIIOUEHHs] YYaCTHUKaMU MEXyHApOIHBIX OTHOIIEHUH. Ha cerogus ux
HET;

3) pazuuya 8 3aK0OHO0AMENLHOM YPe2YIUPOBAHUL IKOHOMULECKUX, HALOLO0BbIX,
MAMOICEHHBIX U UHBIX NPABOGLIX NOZUMUEHBIX OMHOUWEHUL 8 PA3HBIX
20¢y0apcmeax, Y4acmHukax unmeepayuontvix npoyeccos. OTHU U TC Ke
OTHOIIICHHS TIO-Pa3HOMY, HHOTAA KapAWHAIBHO, PETYIUPYIOTCS B IIPaBe
TroCcydapCTB, YHaCTHUKOB MHTETPALIMOHHBIX U MEKHAIIMOHAJIBHBIX
HKOHOMHYECKHX IMporieccoB. OueBUIHEE BCETO YKa3aHHOE MTOJIOKEHHE
JEMOHCTPUPYET HAIOTOBOE 3aKOHOJATENbCTBO: CTABKH HAJIOTOB ObIBAIOT
MPUHIMITHAIBEHO Pa3MUIHBIMH, & HHOT/A HAJIOTOBOE 3aKOHOATEIECTBO
OJTHOTO FOCYAapCTBa MPeAyCMaTpUBaeT PsJl HAJIOTOBBIX NocaabneHuit u
JIBTOT, HEM3BECTHBIX JPyromy rocynapctsy. Camo cobol pasymeercs,
TOCYIapCTBO C MSTKOI HAJIOTOBOW CHCTEMOM 00Jiee MPUTITaTeIbHO, HEXKEIH
TO, B KOTOPOM YCTAHOBJICHBI CTPOIrvC HAJIOTOBbLIC HOPMBI. KpOMe TOTO,
BITOJTHE peasibHa He OUYeHb JOOPOCOBECTHAS UTPa KPYITHBIX YIACTHUKOB
MEKHAIMOHAIBHBIX YKOHOMUYECKUX OTHOLICHUN Ha pa3HUIIe
3aKOHOJATENbHBIX HOpM. Bepro ormeuaror H. [llosep u D. Xoxcretnep:
«Bragenpipl 1 MEHEIKEPhl KOPIOPALMK MOTYT IIPUTPO3HUTDH NIEPEBECTH CBOIO
KOMITaHUIO B CTPAHY C 60nee MSTKUM HOPMATUBHBIM KJIMMATOM, TEM CaMbIM
JUIINB CTPaHy, B KOTOPOH KOMITaHHSI PACIONIOKEHA B HACTOSIIECE BPEMs,
pabo4YMX MECT M HAJOTOBBIX MOCTYIUICHHUH. ... JKenanue nmpusiedb
MIPOMBIIIUICHHOCTD B CBOIO CTPaHY SIBISICTCS MOIIHON TTOOYIUTEITBHON
MPUYUHON TS Pa3BUTHsI GU3UUECKON U IPaBOBOU HHOPACTPYKTYPHI,
ONaronpusITHOM JUIS JAeSITeIbHOCTH Koprioparwii. Hanbomnee
MIPUBJICKATEIEHBIMU PECYPCAMH SIBISTIOTCS ACIICBBINA TPYI M MSTKHE
AIMUHUCTPATUBHO-3aKOHOAATCIbHBIC HOpMI)I»w. VkazanHas pasHuna B
3aKOHOAATCIHFHOM PEr'YJIHPOBAHUN YCHITUBACTCSI MHOTOKPATHO CIIe H
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ormeueHHBIM C.I1. ITTHHKUHOM HapacTaHHEM «IIPOTUBOPEUUI MEXKTY
[100aTBHBIM XapaKTEPOM ITPOM3BOICTBA U COXPAHSIIOITIMUCS
HAaIMOHAJIBHBIMH ()OPMAMH €T0 PETYINPOBAHNUS, B YACTHOCTH, HAJIOTOBBIM
3aKOHOJATENLCTBOMY

4) pasnuya 6 KpuMuUHAIU3AYUY U NEHATUZAYUY CIPAH — YUACMHUKOB
UHMe2payUuoHHbIX npoyeccos. JIpyruMu cioBaMH, yroJIOBHO-IIPABOBAS
TIOJIUTHKA PA3HBIX TOCYIAPCTB HE COBIIAACT, MHOTAA — IPUHIUIIHATIBHO.
Paznuna o6ycioBieHa CyIeCTBYOIUME PA3THUUSIMU B SKOHOMUUECKUX U
MOJIMTUYCCKUX CUCTEMAX, UICTOPUICCKUMU TpaJUuLUAMU, paanuei/'I B
MEHTAINUTETaX, 1 T.1. COOTBETCTBEHHO, OJHO U TO XK€ ACSHHE, Yalle —
HKOHOMHYECKOTO XapaKkTepa, B OHOM IrOCYIapCTBE MOKET CUUTATHCS
MPECTYIHBIM U BJIeYb CTPOrO€ HAKa3aHUE, B APYTOM — IPU3HABATHCS
MMPECTYNHBIM, HO HaKa3bIBaTbCA ropasgo MEHEE CTPOIro, B TPETHEM — OBITD
aJIMUHHUCTPATHBHBIM JICIIUKTOM, B UETBEPTOM — BOOOIIIE HE HAKA3hIBATHCS, a
TO U PacLEHUBATLCS KaK MO3UTUBHOE sABJICHUE. B KauecTBe mpuMepa MOXKHO
MPUBECTU CICKYJSIUIO, KOTOPpas A0 CUX ITOP NPECTYyIIHA 10
3aKOHONATENbCTBY PecrybOmuku benapych, 1 cauraeTcss HOpMO
HKOHOMHYECKOTO TTOBEICHNUS B PYTHX rocynapcTsax. KapannaisHo
MO-Pa3HOMY TAKKE OLICHUBAETCS U COBEPIICHUE HEKOTOPBIX BAIFOTHBIX
onepaum‘& rpaxJaHaMu WJIN YaCTHBIMU OpPTaHU3alUSAMHA PA3HBIX CTPAH.
PazHyto OIIeHKY AaI0T HE3aKOHHOMY MEPEMEIICHUIO TOBAPOB M MHBIX
[CHHOCTEH Yepe3 TaMOKEHHYIO H TOCYAAPCTBEHHYIO IPAHHILy POCCHUCKUHA U
IPY3MHCKHI YrOJIOBHBIE KOJICKCHI. B mocnennem, Harmpumep, OTCyTCTBYET
caMo MOHATHE KOHTPaOaHIBI (XOTS HE3aKOHHOE IIEpEMEIIICHIE TOBApOB,
pasymeeTcsi, Haka3yeMo); B POCCHICKOM OHO ecTh. [Ipumepsl momo0HOTO pona
MOXHO IIPOJOJIKATh 10 6eCKOHEUHOCTU. KoIb CKOPO OHM CYIIECTBYIOT, €CTh U
MMPUMEPLI 3JIOHAMEPEHHOI'O UCIIOJIb30BaHUA 3aKOHOAATCIIbHBIX
MEXTOCYIapCTBEHHBIX Koumn3uil. [IoaTOMy coBceM He CirydaifHbl BOTIPOCHI,
KOTOpbIMH 3a1aroTcs Te ke Hun Losep n Dunpro Xoxcremep: «... Kakue
3aKOHBI U HOPMBI CIIEAyeT MPUMEHSATH IIPU YCTAHOBIEHUH CTAaHAAPTOB
IIOBCACHHUA. . . MoOKeT 11 CUMTAThCS MPECTYNJICHUEM HAPYIICHUE
MEKIYHApPOAHBIX COTTIANICHHUH, €CITH OHO HE HapyIIaeT YTOJOBHOTO 3aKOHA
Bcex rocynapcets? Ecimu skoHOMHYECKAs AATEITLHOCTD IPOBOIUTCS B
CTpaHax ¢ HECOMMOCTABUMbIMHU 3daKOHAMH U HOpMaMH, B COOTBETCTBUU C
KaKUM CTaHAapTOM CIICAYCT ONPCACTIATL KPUMHUHAJIBHOEC HOBG)IGHI/IG? K
MIPOM3BOIUTEISIM HITH K IMIIOPTEPaM JOJDKHBI OTHOCHTHCSI HOPMBI
perynupyIoumx opranos? ...»"%

Pazymeercs, BbIlIe IEPEUUCIICHBI TOJIBKO CAMbIE OUEBUIHbIC TPHUYUHBI
KPUMUHOTEHHBIX CBOHCTB Pa3BUTHS MEKIYHAPOIHOU SKOHOMUKH U
HHTETPalMOHHBIX TporieccoB. Ha memne ux ropasmno Oombiie, Ipu STOM

10 Cwm.: Kpumunosnorust / Iox pen. [px. @. lemnu / Iep. ¢ anr. — CII6: ITutep, 2003. — C. 374. ABTOpBI II1aBbl —
Hun Ilosep u Duapro Xoxcretnep (Yuusepcuter TenHecu, HokeBuimn).

11 Cwm.: Poccust B hokyce KpuMHHANIBHO# riiobanu3annn. — Biagusocrtok, 2002. — C. 59. Arop riassr — C.I1.
I'nunkuna.

12 Cwm.: Kpumunomnorus / ITox pex. JIx. @. lenmu / Tlep. ¢ anr. — CII6: TTutep, 2003. — C. 374. ABTOpBI TJ1aBbI —
Huun losep u Duapro Xoxcretnep (Yuusepcuter Tennecu, HokeBumn).
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KOHKPETHOE OTKJIOHSIIOIIEECS TOBEJCHUE ONPECIISIOT O0BIYHO CPasy
HECKOJIbKO MPUYMH, BCTYMAIOIIUX MEXTy co00ii BO B3aumoneicTue. Ee Ha
BcemupHO#t KOH(pEpeHIMH TT0 OPraHU30BaHHOHN TPaHCHAIMOHATIBHOMN
MPECTYITHOCTH Ha ypoBHE MUHUCTPOB (Hearnons, Utanus, 21-23 HosOps 1994
I.), B CIIPABOYHOM JIOKYMEHTE K I1. 4 TIOBECTKHU JHS, ObUIN TIPUBEICHBI
(hakTOpBI Pa3BUTUS MUPOBON YKOHOMHUKH U MOJUTUKH, 00YCIIOBUBIINE
BO3HMKHOBEHHE TPAHCHAIIMOHAIBLHOW MPECTYITHOCTH:

YBEJIIMYCHHE B3aUMO3aBHUCHMOCTH TOCY/IapCTB;

(hopMupoBaHHEe MUPOBOTO PHIHKA, JIs1 KOTOPOTO XapaKTepHbI TECHBIE
KOHOMHUYCCKHE CBSI3H, B3aMHBIC HHBECTHIINH;

(hopMupoBaHHe MEXTYHAPOIHBIX (PMHAHCOBBIX CETEH, CUCTEM
MEKIYHAPOAHBIX PACUETOB, MO3BOITIONINX OBICTPO OCYIIECTBIATh
CJIOKHBIC (DMHAHCOBBIC OMEPALIUH, C 33JIeHCTBOBAaHHEM OAHKOBCKHX
YUpeXIeHUI HeCKOJIBKHUX rOCYIapCTB;

pa3BUTHE MUPOBBIX CHCTEM KOMMYHHUKAIIUI;

pa3BUTHE MEXIYHAPOIHON TOPTOBIH, YeMy 0C000 CIIOCOOCTBOBAIIO
BBEJICHHE CCTEMbI CBOOOTHON TOPTOBJIH B MOCICBOCHHBIN MEPUO/T;
LIMPOKOE Pa3BUTHE TEXHOJIOTMH KOHTECHHEPHBIX MIEPEBO3OK;

YBEJIIMYCHHE MAacIITa0OB MUTpaIluK, 00pa3oBaHUEe MHOTOHAITMOHATIBHBIX
METarojaucoB (3To, HAPUMEp, XapakTepHo, A Poccuu u ['pysuu. B
Poccuro n3 Abxasuu u KOxnoit Ocetnn (I'py3us) Bbexasno 60bIioe
KOJIMYECTBO JIFOJICH, U MOTOK OEKEHLIEB OT OCIHOCTH U TSKENBIX YCIOBUN
’KH3HH, K COXKAJICHUIO, HE UCCSIK, XOTS M CTaJl MEHBIIIE);

«IPO3PauHOCTb TPAHUID MEXKAY TOCYJapCTBAMHU, BXOSIIUMU B
Esponeiickuii coro3 n Conpysxectso HesaBucumsix Focymapets!®. Mer
HMEINIM BO3MOXKHOCTh YOEIUTHCS B IOCTATOYHOM MPO3PAYHOCTH TPAHUIL
Mexay Poccueit u ['py3ueii, mpoBoist COOCTBEHHOE MCCIIEIOBAHKE 10
koHTpabaHae. He cMOTpst Ha TO, YTO MEX/Y TOCYIapCTBAMH HBIHE BBEJICH
BU30BBI PEXXHUM, OH, (PaKTHICCKH, HE ICHCTBYET IJIS JKUTEICH
IIpUrpaHU4HBIX palioHoB — KpacHogapckoro kpas u CesepHoit Ocetuu
(Poccust) u Abxazum u FOxuoit Ocerun (I'py3ust). Bonbiie Toro, atot
BM30BBIN PEKMUM HE CHIIBHO TipuMeHsieTcs B Poccuu u fi1st sxureneit 3
JIPYTUX FPy3UHCKUX pailoHOB (MbI BUaeIU B Poccun cBoO6oOIHO
TepEeMEIIaoNINecs] aBTOMOOWIIN C TOMIIMCCKUMHU HOMEpaMH); CBOOOHO,
0e3 BCSIKUX BU3, TOOBIBAIM HA TEPPUTOPUU AOXa3uM U Mbl, IPOKUBAIOILINE
JaneKo 3a mpeaenaMu KpacHomapcekoro kpast.

Kak Bunum, u cerogus ykazanuble (DaKTOPbI aKTHBHO JICHCTBYIOT, BBI3LIBAS K
YKU3HU MPECTYIMHOCTh PA3IMYHBIX BHJIOB.

13

Iurupyercs no: Mepkyums B.B. bops6a ¢ TpaHCHaIMOHAIBHON OPraHN30BaHHON MPECTYITHOCTHI0. — MUHCK,

2003.-C. 18.
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B. Me:xxHanMOHA/IbHAA HHTEIPALMA NPECTYIIHOCTH.

[Tpouecc 06beAMHEHNS XapAKTEPU3YET HE TOIBKO MO3UTHBHBIE
ME)KHAIMOHAIBHBIC OTHOIICHHUST; OH, O€3yCIIOBHO, 3aTParuBacT U
MpeCTYNHOCTb. [locienHss Toxe OpraHu3yeTcsi U HHTETpUpyeTcs], 1
MPOUCXOAUT 3TO YACTO MO TEM K€ CAMBIM IIPHUUUHAM, [I0 KOTOPBIM
OCYILECTBIISIOTCS ¥ TO3UTHUBHEIC TIPOIIECCHI, BHIIIE OHN HA3BIBAJCE.
Konconumarust mpecTymHOCTH AaeT HOBBIC BO3MOKHOCTH IS IOy ICHUS
KPUMUHAJIBHBIX TPUOBIICH U CBEPXIPUObLIEH, U 3TO, OXKAIYH, [TTABHOE B
HMHTETPAlMOHHBIX MPOIIECCaX, XapaKTePHBIX IS TIPECTYITHOCTH.
IIpecTynHOCTD pa3HBIX TOCYAAPCTB YAUBUTEIBHO JIETKO HAXOAUT OOIHiA
S3bIK, Ja3KE, HE CMOTPS Ha CJIOXKHBIE TTOJIMTUYECKHUE OTHOILECHHS TOCYAaPCTB.
DTO CTaJ0 HaM OYEBUIHBIM B IIPOIIECCE POCCHICKO-TPY3HHCKOTO
HCCIIeIOBAaHMS O podieMaM KoHTpabanabl. [IpekpacHo U3BECTHO, UYTO
Poccust u I'py3ust nepexuBaroT He Ty4lIle BpEMEHA B CBOUX
B3aNMOOTHOIIICHHSIX, 000IOIHO HApYIIIas MEKTOCYIapCTBCHHBIC
JoroBopeHHOCTH. OTHAKO MONUTHYECKAs HAIPSHKEHHOCTh COBCEM HE MEIIAET,
JIOTOBAPHUBATHCS POCCUICKON U IPY3MHCKOM MPECTYNHOCTU U JjaxkKe
TPY3WHCKOM MPECTYMHOCTH U3 Pa3HbIX pernoHoB. CIIOKHEIE, TPOOIEeMHBIC
quis I'pysun ee peruons! FOxnast Ocetust u AGxa3us, KOTOpBIE HE
KOHTPONHPYIOTCs n3 TOmIIcH, COBceM He OTOpBaHEI OT OCTalIbHOU [ py3um,
€CJIM TIOCMOTPETh Ha MHTETPALINIO MPECTYIMHOCTH. Tak, mpekpacHo
JIOTOBAPHBAIOTCSI MEXKY COOOI, 10 HAIINM JaHHBIM, POCCHICKHUE, F0XKHO
OCETHUHCKHE M TPY3WHCKHE IPECTYIHBIC TPyHIUpoBKH. KoHTpadaHIHbIi
pOCCHICKHUH TPpy3 OecIpersITCTBEHHO, Yepe3 Bero OxkHyro Ocetuto, HIeT B
LECHTPAJIbHBIC PaliOHBI | Py3un, pacTBOPSACH TaM HAa BCCBO3MOKHBIX PHIHKAX.

MeXHaIMoHaIbHAs HHTETPalys IPECTYITHOCTH — camMas ONlacHas, Ha MOH
B3IV, TEHJICHLIUSI COBPEMEHHOH npectynHocTy. [Ipex e Bcero, oHa
KacaeTcsi HauboJee OMacHOM, BPEIOHOCHOH Pa3HOBHIHOCTH IPECTYITHOCTH, a
UMEHHO — IPECTYITHOCTH OPraHN30BaHHOH, TOCKOJIBKY CaMO TOHSITHE
WHTETPAINH MIPEIIONIaracT HATHINe CUCTEMBI YIPABICHHS, CHCTCMBI
opraHu3anuy 00beAMHUTEIBHOTO Tpolecca. Ee B MOIHOM Mepe UMeeT TOJIBKO
OpraHU30BaHHAs IPECTYIMHOCTb.

IToMHrMO CcKa3aHHOIO, MHTErpaLys IPECTYIIHOCTH IPUBOAUT K
BO3HMKHOBEHHIO HOBBIX KAYECTBEHHBIX €€ XapaKTEPUCTHUK, 3aTPY/IHSIOIINX
00pn0y ¢ Hel. [TosBISrOTCS, HATPUMEp, HE CYIIECTBOBABIINE paHee
BO3MOXHOCTH, CIIPATATh «TPSA3HBICY» JICHHIH B TOM yTOJIKE 36MHOTO I1apa, I7e
MEHee BCEro €CTh OMAacHOCTh UX oOHapyskeHust. CBepXJerkuM, Onaronaps
HOBEWIIINM TEXHOJOTHSIM, CTAHOBUTCS © MUPOBOE YIIPABICHUE OT/IENbHBIMH,
Hauboiee SKOHOMHUYECKU 3P PEKTUBHBIMH, PA3HOBUAHOCTSIMH MPECTYMHOCTH
— HApKOOM3HECOM, TOPTOBJICH JIFOJBMU, TOPTOBJICH OPYXKHEM, H JIp.
[IpecTymHOCTh TOCTUTAET BHICOKOH MOOHMIILHOCTH, ITO3BOJISIONICH B
CUHUTAHHBIC YaChl UCIIOJIB30BAThH JId COBepIHeHI/IH HpeCTyHHCHI/IH
o0Opa3oBaBIIMiics B TF0OOM KOHILIE 3€MJIH MOBO/I.

[NapagokcanbHO, HO (PaKT: MPECTYIHOCTH MPOLIE U OBICTPEE OPraHU3yeTCs
B paMKax MHTETPAIIMOHHBIX TIPOIECCOB, MIOCKOJIbKY OHA — BHE 3aKOHA, U
MPOIECCY MHTErPAIMK 3aKOHOIATEIbHbIC KOJJTM3HH HE MEIIAIOT.



4. Pa3HOBUAHOCTH MOPOKIAEMOM MEKHALIMOHATBHON MPECTYIHOCTH.
Crenenu pucka.

['oBOpst 0 KPUMHUHOTEHHBIX CBOMCTBAX MEKTOCYIaPCTBEHHOW SKOHOMUKHU U
UHTErpalluy, Hejlb3s, B TO XKe BpeMsl, UX IpeyBennuuBars. [Ipexne Becero,
OHHU TIOPOXKJIAIOT JTAJIEKO HE BCE Pa3HOBHIHOCTHU NPECTYMHOCTHU. [Jymarto,
MOHSTHO, YTO, HAIIPUMED, TaK Ha3bIBaeMasl, CEMEHHAs IIPECTYITHOCTD HIIH
MIPECTYIHOCTh HEOCTOPOXKHASI, XOTSI I MOT'YT HCIIBITHIBATE HA ce0e BIIMSHHE
00BeIMHEHHON SKOHOMUKH U HHTETPAINH, B TO K€ BPEMsI ITPOTYLIUPYIOTCS
WHBIMU IIPUIUHAMU. B otHOmMEHUN ApYyrux BUIOB MPECTYIMHOCTU
KPUMHHOT€HHOCTh MEXIOCYIapCTBEHHOM YKOHOMUKH M MHTETPalluu
pa3nvHa — OT MUHAMAIBHOH IO CBEPXMAaKCUMAIBHOM.

Crenyert, Ha MO B3IJISiA, BBIIEIATD WIKALY PUCKOE KDUMUHOZEHHOCHU
MeIHc2oCcyoapcmeennoi IKOROMUKU U UHMeZPAUU, KOTOPBIC OJUIICTBOPSIOT
CPEIHHUE MTOKA3aTeIH CTETICHH PrCcKa 0003HAYCHHBIX TIO3UTHBHBIX MPOIIECCOB.
OHa MOXET UMETh HE TOJIBKO, U JIaXkKe, - HE CTOJILKO HAyYHOE, CKOJIBKO
MpakThyeckoe 3HayeHue. [lokazaTenu KpUMUHOTEHHOCTH JTOJKHBI
MIPUHUMATHCS BO BHUMaHKE MIPU CO3aHUH HOPMATUBHON 0a3bl
MEKTOCYIapCTBEHHOM SKOHOMHUKH M WHTETPAINU; OHH YK€ TOJDKHBI
YYUTHIBATECS TP IUIAHUPOBAHUH U PEaNTN3AIINN MEpP MTPOTUBOACHCTBHS
TPaHCHAIIMOHAJILHOM MPECTYMHOCTH.

[Ikana BEINISANT CIESAYIOMNM 00pa3oM:

1. IlocsirarenbcTBa Ha IMYHOCTD — PUCK MUHUMAJIEH.

[Tpu 3TOM, 11O OBITOBOI MTPECTYITHOCTH MPOTUB JIMYHOCTH, BKJIFOUAs TIOJIOBBIC
MIPECTYIUICHUS, TOCATATEIbCTBA HA Y€CTh U JJOCTOMHCTBO, HA CEMBIO, Ha
KOHCTUTYLMOHHBIE NPaBa I'pa)kjaH, pUCK KPUMUHOTEHHOCTH IPAKTUYECKH
OTCYTCTBYET, CBE/IEH K Hy/t0. OIHAaKO, HAIIPUMED, N0 TAKUM BUAAM TUITUYHO
OpPraHMU30BaHHOM MPECTYIMHOCTH MPOTUB IMYHOCTH, KaK 3aKa3Hble yOUHCTBa,
WU TIOXUILEHUS JIFOJIEH, TOPTOBJIIS JTFObMHU, OH JJOCTATOYHO BBICOK.

2. DKOJIOTHYECKHE PECTYIIICHUS — PUCK CYILIECTBYET.

[Mockonbky npupoHas cpena — MeKHAIIMOHANbHA U IPUHAJICKHUT BCEMY
YeJI0BEYECTBY, NOCTOJIbKY MHTETPALIMOHHBIE TPOLIECCHl MOTYT OKa3bIBaTh
HETaTUBHOE BO3ICHCTBHE HA HEe, KOTOPOE, B TOM YHCIIC, BRIPAKACTCS U B
9KOJIOTUYECKON MPECTYMHOCTH. BHYTpH 3KOIOTHUECKO# MpecTymHOCTH
ME)KHAIIMOHAJIbHAA UHTErpalus NpUuoOpuTeTHO, C IMOBBLIIICHHOM CTEICHBIO
pHCKa, TPOBOLIUPYET COBEPIICHUE TAKUX NPECTYIUICHUH, KaK
MEXIyHapOAHOE OPaKOHbEPCTBO, YHUUTOKEHUE IPUPOIHBIX OOrarcTB paau
TIPeCIeIOBaHUs KaKUX-THOO0 IIeTel (HampuMep, CTPOUTEIHCTBA KAKUX-THO0
00BeKTOB). JlymMaro, YTo MEKHAIIMOHATBHAS SKOIOTHIECKas! TPECTYITHOCTD
ceiyac HaXOAMTCS HA MUHUMAJIbHBIX TTOKA3aTelsiX, HO Y Hee, K COXKAJICHHUIO,
Oosnbloe Oynyniee.

3. Ilonutuyeckue NpecTyIIEHUs] — HOBbIE BO3MOXKHOCTH.

CoOcTBeHHO, BhIIIe 00 3TOM yike nuia peusb. O0beMHEHNE PECTYITHOTO
KaIlnTana, paHo WIX MO3AHO, HO BCET/A, IPUBOIUT K CTPEMIICHUIO TTOTYyYHTh
JOCTYH K IOJUTHUKE, K BIACTU HA TEPPUTOPUH KAKOTO-IUOO PErHOHa,
TOCY/apCTBa MIIM HECKOJIBKHUX rocynapcTB. Bo3amMoxHO, T03TOMY y4yacTHe
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MEXAYHApOJHONW OpraHM30BaHHON MPECTYMTHOCTH B HAIIMOHAJIBHBIX
n30MpaTeNbHBIX KaMIIaHUX, J1a ¥ IPOCTO, IPUMEHEHHUE CHJIBI 11 3aXBaTa
BIIACTH.

4. Koppyniiusi — prcK BBICOK.

KoppyniuoHHbIe IPECTYNIEHUS TOKE OTHOCATCS, Ha MOH B3MIIAM, K YUCILY
MOJUTUYECKUX. MOXKHO BO3E€HCTBOBATh HA BIIACTh B CBOUX UHTEpECAX, HE
IIPUMEHSA CUJIBL, UCIIOJIb3Ys PA3JIMYHbIE BUJbI NOAKYIA. FIMEHHO I02TOMY
CTEINeHb PUCKA B OTHOLIEHUH KOPPYILIUU JOCTaTOYHA BBICOKA.
HHTerpannoHHble MPOLECCHl, C OJHOI CTOPOHBI, Jat0T HOBbIE BO3MOKHOCTH
JUIsL KOPPYTLIMHU, IOCKOJIbKY HOSBISETCA HOBBIN — MEKHAILIMOHAJIBHBIA — BUJ
ynpasieHues. C 1pyroil CTOpoHbl, UHTEIPUPOBaHHAsL IPECTYIIHOCTD
00J1a1a€T NOBBIIIIEHHBIMU SKOHOMUUYECKIMU BO3MOXKHOCTSIMHU JJISI OKa3aHUs
BO3/I€ICTBUS HA KOPPYNIUOHEPOB PA3HBIX FOCYJAPCTB, TAK HA3bIBAEMBIX,
HAIlMOHAJIBHBIX KOPPYIIIHOHEPOB.

5. DKOHOMHYECKHE NPECTYIIEH s, MPECTYMHbI OusHec'’, TeppopusM —
BBICOYAMIIIAst CTENIEHb PHUCKa.

06 stom nuiyT B.M. Eropimn 1 B.M. Konecnukos: «Habntonaemoe B
COBPEMEHHOM MUPE YMHOXXCHUE XO3SHCTBCHHBIX CBS3CH U YCIOKHECHUE
COIUAFHO-YKOHOMHYECKIX OTHOIICHUH, HAPSAY C Pa3BUTHEM HOBEHUIIIHX
MH(POPMAIIMOHHBIX TEXHOJIOTHH, a TAK)Ke YCHJICHUEM MTO3HIIUI
OpraHW30BaHHOM MPECTYMHOCTH, 00YCIOBIMBAIOT MOTEHIIMAIBHYIO
BO3MOXKHOCTh COBEPIICHUS B c(hepe X03HCTBOBAHUS BCE OOJIBILIETO YUCIIA
MPaBOHAPYIICHUI U OMACHOCTH MOSIBJICHUST HOBBIX Pa3HOBHIHOCTEH
JIETIMHKBEHTHOTO (IIPECTYMHOI0) SKOHOMHYECKOTO MOBEIEHHS .

OmHaxo, creryeT MPU3HATh, YTO SKOHOMHUECKUH Xa0C B COCEICTBYIOIINX
TOCYy/IapCTBax TOXKE BJIICUET PE3KOE YCUIICHUE MEKIOCYIapCTBEHHON
9KOHOMHYECKOW MpecTymHOCTH. [IpuMepsl 1aeT mpoBeIcHHOE HAMU
POCCHIICKO-Tpy3UHCKOE HecienoBanue. B xonme 90-x rogoB Oombmioi
npo6aemoit st Poccun Obuta KoHTpabaHaa ciiupta U3 [ py3un, KOTOPBIH TeK
K HaM HEIpeKpaamuMucs moTtokaMu. Ha poccuiicko-rpy3nHCKON TpaHuLe
(OCETHHCKHH y4acTOK) CKAIUIMBAJIUCh KUIOMETPOBBIC OUepen
OoJIBIIErPY3HBIX aBTOMOOWMIIEH, BBO3sIUX cnupT B Poccuto. Mmenu mecto
MIPOPBIBEI TpaHUIl. B HacTosIIee BpeMs BCE N3MEHHIOCH C TOYHOCTBIO 110
Hao6opot. KoHTpabanaa 3Toro ToBapa 3aHUMAaeT JOCTATOYHO CKPOMHOE
MECTO CpEIU NMPOIUX IMMPECAMETOB KOHTpa6aHIILI; 1 CKOpEEC, BCKPBIBAIOTCA
(baxTbl KOHTpabaHbI cIUPTa ¢ TeppuTopun Poccuu Ha Tepputopuio ['py3um.
DrtoMy ecTb pocToe oObsicHenue: B CeBepHOit OceTuH B HACTOsIIEE BPEeMs —
Meper30bITOK MPOM3BOICTBA CIIUPTHBIX HAITUTKOB; STHM OU3HECOM
oduIHMaIbHO 3aHUMAIOTCS He MeHee 20 (hupmM.

TloBbIIEHHAS SKOHOMHYECKAS KPUMHUHOTECHHOCTDH Me)KHaHHOHaIIBHOﬁ
9KOHOMHUKHU U UHTCTpAlLIUU €1IC 60.]'[66 YCUIIUBACTCSI KPUMUHOTCHHBIMU
CBOWCTBaMH CaMOH YKOHOMHYECKOM MPECTYIMHOCTU (OHA, KAK NU3BECTHA,

14 Mmeercs B BUIY HapKOOHU3HEC, IPECTYIHbIN OU3HEC OPYXKUS, U T.II.
15 Cwm.: Eropmma B.M., Konecuukos B.B. IIpectynHocTs B cdhepe sxoHOMHUECKOH fesTensHocTH. — CI16: dony
«Yuusepcurer», 2000. — C. 189-190.
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crocoOHa MOPOXKIATh caMy ce0s), pa3BUTHEM BBICOKHX TEXHOJIOTHUH U
TCJIICKOMMYHHNKAIIUOHHBIX CBA3EH (COOTBGTCTBGHHO, PUCK B OTHOILIECHUU
KOMITBIOTEPHOM MTPECTYIMTHOCTH TOXKE BEJIHK), M OUEBUIHON HECITOCOOHOCTHIO
HAIIMOHATHHBIX TPABOOXPAHUTEIBHBIX CHCTEM CIIPABUTHCS C HEIO
(axoHOMMUecKol npecTynHocTho). H. Hlosep u D. XoxcreTiep NUILYT M0
sToMy moBony: «[lonuius u crencTBeHHbIC OPraHbl B PETHOHAX U B
Pa3BUBAIOIIMXCS CTPAHAX HE UMEIOT CPEJICTB, IKCIIEPTOB M IPYTUX PECYPCOB,
HEOOXOIMMBIX JIJIsl pacclieIoBaHus MOJ00HBIX Jel. Jlaxke GoraTbie cTpaHbl
BBEIHYK/ICHBI IIPOU3BOUTE BEIOOPOTHOE PACCIICIOBAHUE MPECTYIUICHHH.
...BeposTHOCTh MpHBIEYb K OTBETCTBEHHOCTH MOLICHHUKOB, OPYAYIOIINX B
Hurepuu niu B OMHON U3 CTpaH — «M3roeBy, BechbMa Maja. Ele MeHbIie
IIIAHCOB BEPHYTH JICHBI'H, KOTOPBIE OCCIIPENATCTBEHHO YTEKIIHN Ha CUET
«OeIIOBOPOTHIUYKOBOTOY» TIPECTYITHUKA Yepe3 OJIMH M3 MHOTOYHCIICHHBIX
0aHKOB pa3BUBAIONINXCS CTpaH. BoliHa MPOTHB TOPTOBIIEB HAPKOTUKAMHA
YBEIUYMIA BOBMOYKHOCTH ITPOKYPOPOB BECTH PACCIICAOBAHUE JICIT H
MPOCIICKUBATH ITyTh MEIKITYHAPOIHBIX ACHSKHBIX IEPEBOIOB, OTHAKO
HEOOBIINE TPYIIBI PpAOOTHUKOB MPOKYPATyphl HE B CUJIAX HA PaBHBIX
TAraTbCs ¢ MEKAYHAPOAHBIMU q)HHaHCOBLIMI/I SKCepTaMu CO3JaHHbIMUA UMU
CETSIMH ), KOTOPBIX HAHUMAIOT HHBECTOPBI, OaHKUPBI, OyXranTephbl 1
KOPPYMIIHPOBaHHBIC YHHOBHUKH B XO/I€ CBOCH JEATEIFHOCTH B cepe
MEXTyHapOIHOTO Gu3Heca» .

5. Ilytn mpOoTHBOAEHCTBUSA: CYIIECTBYIOT JIM OHU?

HapI/ICOBaHHaH BBINIC KapTHUHA JOBOJIBHO, €CJIM HE CKa3aThb )KECTUC,
neccumucTraHa. OHAKO YK€ TOT q)aKT, YTO MBI OTY KapTUHY MMOJTHOCTBIO
OCO3HACM — ABJISICTCA HeO6XOI[I/IMI>IM 3BCHOM HJIM IIAaroM AJjisd TOro, YTOOBI
JABUTaTbCs JAJIbIIC U UCKATh IyTH IO €€ U3BMCHCHUIO.

Bo03MOXHBI J11 ¥ CYIIECTBYIOT Jid OHU? JIpyruMu ciioBaMu, BO3MOXKHO JIH
BJIMAHUEC HA KPUMHUHOT'CHHBIC CBOMCTBA MC)I(HaL[I/IOHaHLHOﬁ OKOHOMUKH U
HUHTETrpalunu, rpru 3TOM, BIIUIHUC ITO3SUTUBHOC (SI[GCB, KaK B MCOUIINHE,
IJIaBHOE — HE HABPEIUTH), U KAKOBBI €T0 TIPEIEIIbI?

1. UckopeHeHue - 6opn0a — NpoTUBOAEiCTBME — MUHMMU3ALMS.

[pexne Bcero, onpeaenuMmcst B TepmuHax. OUeBUIHO, COBEPIICHHO
HepeasbHO BECTH Peub 00 UCKOpeHeHUuY KPUMUHOTEHHBIX CBOWCTB
MEKHAI[MOHAIBHOI SKOHOMHKH 1 HHTerpanni. TOYHO Tak ke, KaK HeJlb3s —
HEBO3MOXKHO — FOBOPHUTH 00 HCKOPCHEHHH CaMO# MPECTYIMHOCTH. DTO CBEPX
JKeTaeMblIil, HO COBEPIICHHO HEAOCTHUMBINA pe3ynbTaT. KpHMUHOT€HHOCTD
SKOHOMHKH — €€ HEOTHhEMIIEMOE CBOMCTBO B CBSI3U C MPUCYIIUMHU €i
FEHETHUYCCKH BHYTPEHHUMH TITYOOKHMH [TPOTHBOPEUHAMHE (YACTHIHO O HUX
OBLIO CKa3aHO BBIIIE).

16 Cwm.: Kpumunomnorus / ITox pex. Jx. ®. Hlenmu / Tlep. ¢ anr. — CI16: Tutep, 2003. — C. 372. ABTOpBI TJ1aBbI —
Huun [osep u Duupro Xoxcretnep (Yuusepcurer Tennecu, Hokepuimn).
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Bopvba n npomusodeiicmeue — 310 TSPMHUHBI, KOTOPHIC UCTIOJIB3YIOTCS B
OTHOILICHUH MPECTYMHOCTH. [Ipu 3TOM, B TOCIeIHEE BpEMST CTasl OOJIbIIe
MPUMEHSATHCS] TEPMUH «ITPOTHBOACHCTBHEY, €MO CUUTAIOT Oosiee
KOppeKTHBIM . JlyMalo, 4To TIPOTHBOACHCTBYE IPECTYITHOCTH, TIOPOXKIAEMOH
MO3UTHBHBIMH WHTECTPAIIMOHHBIMHE MTPOIIECCAMH, B TOM YHCIIC,
9KOHOMUYECKUMH, JOJDKHO 00JIaaTh HEKOTOPOM eI (DUKOIA,
oOycrmaBnmuBaeMoi CTieu(pUKON MPUYINH IPECTYITHOCTH.

B orHOMIeHNH ke TOCIeAHUX (IPUIHUH MPECTYITHOCTH ), BUINMO, PEUb
JIOJDKHA UATH O MUHUMU3AYUU, T.C. 00 YMECHBIICHUN BBIPAKCHHOCTH,
CBEJICHUU K BO3MOKHOMY MUHUMYMY KPUMHHOTEHHBIX CBOCTB
MEKHALMOHATIbHON SKOHOMHKH U UHTETPaIlUH.

2. HannoHAaJIbHbIE BO3MOKHOCTH MUHUMHU3AIHUHA — 3(PPeKTHBHOCTH
€0 3HAKOM MHUHYC.

INonararo, 9T0 MUHUMH3AIHS Ha3BaHHBIX KPUMUHOTCHHBIX CBOMCTB Ha
YPOBHE HAIlMOHAIBEHOM, WJIM Ha YPOBHE OTAEJIBHOTO TOCYapCTBa,
MPaKTUYECKH He BOBMOXKHA, TIOCKOJIBKY: 1) yCIIOBHO TOBOPSI, HENb3s
00e3BpeUTh A1, PACTBOPEHHBIN B OHOM COCYJIE, TOJIBKO C OJJHOH CTOPOHBI, B
OIHOH yacTH HanuTKa. J{JIs TOro, 4TOOBI MUTH €ro, He ONacasich 3a CBOE
3J0POBbE, HY>)KHO IPEAIPUHSITE MEPBI 110 00€33apaKUBAHUIO BCETO
COAEPKUMOTo cocyna. MOKHO B 3TOH ke CBSI3U BCIOMHHUTB U3BECTHYIO
6acHto 1. KpblnoBa npo cioHa U MOCbKY. TOYHO Takxke, IPUHATHE
HAIlMOHAIBHBIX Mep K KPUMHUHOTCHHBIM CBOICTBAM MEXHAIIMOHATIBHOTO
SIBJICHUSI, T.€. SIBIICHUS COBCEM APYTrOro YpOBHsI, C JPYTUMHU OTIMUUTEIbHBIMU
4epTaMU U CUCTEMHBIMH MIPOSIBICHUSMHU, €/1Ba JTU MOXKET OBITh 3(P(PEKTUBHBIM
B JIe/Ie UX MUHUMM3AILUY; 2) OOJIbIIE TOTO, K COXAIEHUIO, 3TO MOXKET
MPUBECTU K COBEPIIECHHO MPOTUBOINOIOKHBIM PE3yNbTaTaM, B CBS3HU C
HENPHUATUEM OCYIIECTBICHHBIX MEP IPYTUMH CTOPOHAMH MEKHALMOHAIBHBIX
npoueccos (B Poccunt FOBOPAT: «TO, YTO PYCCKOMY XOPOIIIO, HEMITY —
CMEPTHY).

3. Me:xxHanMoHAJIbLHAs HHTErpamnus B 1€J1€¢ MUHUMHU3ALIUU
KPUMHHOI€HHOCTH 00beIMHUTEIbHBIX IPOLUECCOB: MEePCIMEKTUBLI
OTJIAJCHHbIC " OoKaiinume.

COOTBETCTBEHHO, OCTACTCSI TOJILKO OAWH ITyTh — MyTh MEKHAITMOHAIIBHOM,
MEXTOCYIapCTBEHHOW MHTETPAINU B JIEJIe MUHUMHU3AIMA KPUMUHOTEHHBIX
CBOWCTB MEXHAIMOHAJIBbHON YKOHOMHUKHU U UHBIX Pa3HOBUIHOCTENH MUPOBOM
HWHTETpalrd. YMEHBIINTh, OCITA0UTh KPUMHHOTEHHOCTh TTO3UTHBHBIX
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00BEIMHUTENBHBIX TPOLIECCOB MOXKHO, JCHCTBYS B OTHOIIEHUH BCETO ATOTO
SIBIIEHUSI Cpasy, 10 JOrOBOPEHHOCTH U COO0ILA CO BCEMH €r0 YYaCTHUKAMH.

OT0, B CBOIO 0YEPE/b, MOXKHO CJIIENaTh, YEPE3 HOBYIO — MENCHAYUOHATLHYIO
UTU MUPOBYIO - cucmeMy ynpaeienus, 0 KOTOpoil To0ST paccyXaaTh
mUcaTely -(paHTacThl U CO3IaTeNu (paHTaCTHIECKUX (GUIBMOB. Bripouewm, Bce
MBI 3Ha€M, YTO MHOT'ME UX HAaXOJKHU U IIPeJCKa3aHUsl CO BpEMEHEM
MIPETBOPSIOTCS B ICUCTBUTENHFHOCTE. Cpasy xoTena Obl OTOBOPUTHCSI, UTO
peub He UeT O COBPEMEHHBIX MEXKTyHAPOAHbBIX OPTaHU3aIUAIX; OHU
SIBIISIFOTCS JIMIIb TPOOOPA30M, U IaJIeKO HE BCEIa, COBEPLICHHBIM (BCIIOMHUM
MHOTOYHCJICHHBIE HapyleHust HopM, npuHATEIX OOH, ee e ydyacTHUKaMHu)
Oymymieil M y>ke peaJbHO HEOOXOIMMOM CETOTHS MUPOBOH CHCTEMBI
yrpasieHus. IMeHHO el ToJKeH OBITh NepeiaH OTAeIbHBIMU TOCYIapCTBAMHU
LEJBIA Psii THIMYHO TOCYIapPCTBEHHBIX (DYHKIIMI, B TOM YHCIIE, MO
YIPaBJICHUIO MUPOBO SKOHOMHKOM, O COXPAaHEHHIO IPUPOIHOM Cpebl is
BCET0 YeJIOBEUECTBa, 10 MPOTUBOAECHCTBUIO TPAHCHALIMOHAILHON
IIPECTYIIHOCTH, U HEKOTOPBIE APYTHE.

CeronHs Bce CKa3aHHOE BbIIIE KAQXKETCsl COBEPLIEHHO HEPEaIbHbIM, B CBSI3U
€ TEMHU IPOLIECCAMHU, KOTOPbIE IPOUCXOASAT B MUPE, HApsAy ¢ HHTErpaLuueil u
Pa3sBUTHEM MEXIYHAPOIHOTO COTPYIHUYECTBA (TOBCEMECTHOE 00OCTpEHHE
HAI[MOHAIBHBIX U MEKTOCYJapCTBEHHBIX KOH(IUKTOB, PaCIIPOCTPaHEHUE
MEXKIyHapOAHOTO TEPPOPU3Ma, YCUIICHHUE TIO3ULIUI PECTYMHOCTH, U T.1.).
Hymato, oHaKo, 4TO yxe ceifuac BCce LIMBUIM30BaHHbIE TOCYIapCTBa JIOJKHbI
3ayMaThcs Hall TeM, KaK MOKET OBITh IPETBOPEHO B ICHCTBUTEIHHOCTD
MupoBoe yrpasieHue. [IyTb k nenu — gajek, Ho «I0pory OCHIUT UIYLIUMH».

UTO MOXKHO CJIeNaTh y>Ke CEeroIHs?

Bo-nepBbIx, U3BECTHBIE MEKIOCYAapPCTBEHHbIE 3aKOHO/IATEIbHbBIE KOJUTU3UU
JOJKHBI ObITh peoposieHbl. Beprno numer C.I1. [uukuna: «Ha moBecTky
IIHSI BCTAa€T BOTIPOC O BBIPAOOTKE SIUHBIX MEKITyHAPOTHBIX HOPM
peryIupoBaHus SKOHOMUYECKOH JeATeTbHOCTH. ..» . I X0Ts manee oHa,
OIATH-TAKH, COBEPIICHHO CIPaBEITUBO, OTMEUAELT, YTO ITO, KOIHAKO, OYyJIET
HWMETh NPUHIMIHUAIBHO pa3Hble OCIEACTBUS ISl PA3JIMYHBIX TPYIII CTPaH U
OyZeT COIPsKEHO C HapacTaHUEM MMPOTUBOPEUMI MEXly HUMH, a TaKXkKe B
paMKax OTENbHBIX TPYMI ', CO3JaHUE IUHBIX — H HE TOIBKO
SKOHOMHYECKHX — PETYIUPYIONTIX HOPM — HEOOXOAMMBIH 3TaIl U B IIpoIecce
MUHUMH3AIHHA KPUMHUHOTEHHBIX CBOMCTB 00BETMHHUTEIBHBIX MPOIIECCOB, U B
MpolLIECCE CO3/JaHUSI CUCTEMbI MUPOBOTO YITPAaBJICHUS.

Bo-BTophIX, HEOOXOAMMO YCHIICHUE KOOPIUHAIIMY MEKBEIOMCTBEHHOM
JIeATebHOCTH BCEX TOCYIAPCTB M NPABUTENBLCTB . [IpOBOIs HCCIe[0BaHue
MPUTPAHUYTHON POCCUHCKO-TPY3UHCKOM KOHTpaOaHIbI, MBI yOCTHITUCE,
Hanpumep, B TOM, YTO B3aUMOJEHCTBHSI TAMOXKEHHBIX, IOTPAaHUYHBIX WIIH
MIPaBOOXPAHUTENBHBIX CITyk0 Poccun u [py3un nmpakTnieckn He CyIIEeCTBYET.
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Cwm.: Poccnst B pokyce KpuMuHaAIIBHOM riobanu3anun. — Bnagusoctok, 2002. — C. 59. Asrop rnassl — C.I1. I'munkuna.
Cwm.: Poccus B hokyce kpuMuHaIBbHOH riodanuzanuu. — Bragusoctok, 2002. — C. 59. Aprop riasel — C.I1. [uHKuHA.
06 stom xe iyt Hut Ilosep u Duapro Xoxcrernep (Yuusepcurer Tennecu, Hoxesrmr). Cm.: Kpumunonorns /
Ton pen. k. ®. lennu / Iep. ¢ anr. — CII6: [Turep, 2003. — C. 372.
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Bosnee Toro, naxxe ecnu ciayyaercs oOpalieHne KakKux-1100 OpraHoB OAHOM
CTpPaHBbI K MOJOOHBIM )K€ U3 IPYTOil CTpaHbl, OHO BBIIIOJHAETCS OYSHb
MEIUIEHHO, JIOJITO, YTO MPAKTHYCCKU CBOIANT Ha KHET» CMBICI TAKOTO
oOpareHusl.

B—TpeTbI/IX, JJIsA HpOTHBOﬂeﬁCTBHﬂ HOBBIM HCI'aTUBHbBIM
MEKHALMOHAJILHBIM SIBIICHUSM HYKHO IPUHUMATh T€ MEPbI, O KOTOPbIX
roBoput O.B. T'onuk: « MBI BIUTOTHYIO TTPHOIMKaeMCst K MOMEHTY CO3/IaHHS
MEKIyHapOIHO-TIPAaBOBOTO aKTa MPSIMOTO ACHCTBHS, HE TPEOYIOIIEro
WHKOPIIOPAILMU B HAIIMOHAJBHOE 3aKOHOJATENIBCTBO. ...Peub cerogns uaer o
CO3JJaHMH CHCTEMb! HAHAIMOHATLHOMN IOCTHITINY .

Poip MexxayHapOmHOTO MpaBa, YacTo HaXOIIIETOCS CETONHS Ha 3aIBOPKaxX
Y HAIlMOHAJILHBIX TIPABOBBIX CHCTEM, JIOMKHA OBITh TIEPEOCMbICTIEHA™ .

6. HexoTophbie BBIBOJIBI.

1. Pa3BuTHe MEXHANMOHATHLHONW YKOHOMHUKHU U MEXTyHApOIHOM
MHTETPAINU — €CTCCTBEHHBIH, HeN30CKHBIH 1, B I[EJIOM, TTO3UTHBHBIH
Mpoliecc Ha MyTH Pa3BUTHS MUPOBOW CUCTEMBI LIMBUIIU3ALINH.

2. BwmecTte ¢ TeM, ero XxapakTepu3yrT U HEKOTOPbIE HETaTUBHBIE MOMEHTHI,
OJIHUM U3 KOTOPBIX, €/1Ba JIU, HE CAMBIM CEPbE3HBIM, SIBJISICTCSI HATNYNE
KPUMHHOI'€HHBIX CBOICTB, T.€. TAKUX Kau€CTB, KOTOPbIE IOPOXKAAIOT
HOBBIE PA3HOBUIHOCTH IIPECTYIHOCTH WIH YBEJIMYUBAIOT BEPOATHOCTD
TIOSIBJIEHUS YK€ U3BECTHBIX.

3. KpUMHHOTeHHOCTh MEXKHALIMOHATLHONW YIKOHOMHUKH M WHTETPALIUHU —
Hen30e)KHA U IPHUCYIAa UM HMMAaHEHTHO B CHJIY CYIICCTBYIONIHX BHYTPH
MIO3UTHBHEIX IPOIECCOB ITYOOKUX IPOTHBOPEUHI.

4. KpuMHHOTEHHBIE CBOMCTBA MEKHAITMOHAIBHON SKOHOMUKH U
WHTErpalyyu pa3inyHbl B OTHOUIEHUH PA3HbIX BUJIOB IPECTYMHOCTH.
CreneHb KpUMHUHOT€HHOCTH MOXKET ObITh BBIPaXKEHa COOTBETCTBYIOLICH
[kanoii pucKoB, UMEIOILEH cleyIolIre YCpeHEeHHbIe 3HaueHus: 1.
[Ipectynnenust mpOTUB JUYHOCTU — PUCK MUHUMAJIEH. 2. DKOJIOTHYECKHE
MIPECTYIJICHUS] — PUCK cyliecTByeT. 3. [lomuTuueckne npecTyruieHus —
HOBbIE BO3MOKHOCTHU. 4. Koppymus — puck BBICOK. 5. DKOHOMUYECKHE
MIPECTYIICHHs, IPECTYIHBINH OU3HEC, TEPPOPHU3M — BbICOUANIIIAs CTEIICHD
pucka. B 1ro0oMm ciydae, pedb UAET, B OCHOBHOM, 00 OpTaHH30BaHHON
IIPECTYIHOCTH.
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Cwm.: Poccust B hokyce kpuMuHaIBHOU ritobanu3anuu. — Biaausoctok, 2002. — C. 23. ABrop riiassl — FO.B.
Tonux.

MHTepecHo, 4TO 1a’ke COBPEMEHHbIE KPUMHHOJIOTH, OCO3HABAasl HAPACTAaHUE MHTErPALMOHHBIX IIPOLIECCOB U
HEo0XOAUMOCTh MHTErpallii 1 Ha HOPMAaTUBHOM YPOBHE, TEM HE MEHEe, COMHEBAIOTCSI B IETUTUMHOCTH
MEXKTyHapOIHBIX JoroBopeHHocTel. Tak, Hum Illosep u Duapro Xoxcremiep NHIIYT: «SICHO, YTO rocyapcTBa
JIBHKYTCSl B CTOPOHY YCTaHOBJIEHHs KOONEPaLuK MEK/ly KOHTPOIUPYIOMUMHU OpraHaMu. DTO OTpakaeTcs B
MEKTyHapOIHBIX IPABUIAX U JOTOBOPEHHOCTSIX, OCHOBHOM IIEJIbI0 KOTOPBIX SIBILIETCS 3aIlUTa
TPaHCHALIMOHAJIBHOTO PhIHKA. BONpoc, KOTOPBIH BbI3bIBAIOT TAKUE HHUIIMATHBBI, @ TAKXKE BCE YCHIIMBAIOILEECS
JOMUHHUPYIOIIee MOJI0KEHUE KPYIHBIX OPTaHU3AIHi, MOXKHO IIOCTaBHTh TAK: a HE HAXOIITCA JIH OHU «IIO Ty
cTopoHy 3akoHa»?» Cwm.: Kpumunonorus / Iox pen. [ix. ®. Ienm / Iep. ¢ anr. — CI16: ITurep, 2003. — C.
374-375.



5. KpuMuHoreHHble CBONCTBA MEXHAIIMOHATIBHON SKOHOMUKHU U
WHTErpaluy JI0JKHBI ObITh MUHUMU3UPOBAaHbl. MUHUMU3AIMS, B CBOIO
odepens, Hed(h(eKTHBHA HA HAIIMOHAIHFHOM YPOBHE, U TOJDKHA
OCYLIECTBIISATHCS HA MEKHALIMOHAJIBHOM U MEKI'OCYapCTBEHHOM
YPOBHSIX.

6. OpHUM 13 caMbIX JEHCTBEHHBIX MyTell MUHUMU3AIMA KPUMHUHOTCHHOCTU
MEKHAIIMOHAJIEHON SKOHOMUKH W MHTETPALlUU SIBJSIETCS CO3/JaHUE HOBOM
MHPOBOM CUCTEMBI YIIPABICHUS, aKKyMYJIHPYIOLIEH NepeJaHHbIE el
OTAETBHBIC TOCYAAPCTBCHHBIC YIPABICHUCCKUE (DYHKITMH. DTO, OAHAKO,
Jieno OmmKaniero Oyaymero, K KOTOpOMY HY’KHO TOTOBHUTBCSI yKe
celfyac.

K uncny BO3MOXKHBIX CEroJHs MyTel MUHUMHU3ALUU KPUMUHOTEHHOCTH
MEXKHALMOHAJIbHON 3KOHOMUKHI U UHTETPALlUH CJIelyeT OTHECTH: 1)
TIPEOOJICHIE MEKTOCYIaPCTBCHHBIX 3aKOHOAATEIHHBIX KOJUTH3UIL; 2)
YCHIICHHE KOOPIMHAIIMU MEKBEJIOMCTBEHHO! JICATEIPHOCTH BCEX TOCY/IapCTB
Y TIPAaBUTENILCTB; 3) MEPEOCMBICTICHHUE POJIM MEKAYHAPOTHOTO TIpaBa MmyTeM
CO3/1aHUS MEKAYHAPOJHO-IIPABOBBIX aKTOB MPSIMOTO JIEHCTBHS U
MEXXHALMOHAJIBHON IOCTULINH.

English summary

The Intensification of Inter-State Integration and the Rise of
Inter- State Economic Integration as Factors Enabling Criminalization,
and Methods of Minimizing this Criminalization

The development of the international economy and the integration of states is a
natural, unavoidable, and—as whole—a positive process in the development of
world civilization. The evident advantages of such integration include: 1) rise in
the economic development of the states involved; 2) as a result, a rise in the stan-
dard of living in these states and their populaces; 3) ability to find solution to the
problems that cannot be solved by individual states or smaller unions of states; 4)
opportunity to avoid not only open confrontation, local and large-scale conflicts,
but also the so-called “cold war.” With this integration come skills, international
and inter-state compromise, and other forms of conflict resolution.

However, there are certain negative characteristics of this integration, not the
least serious of which is that crime within these states is also tending toward inte-
gration. This point is exemplified by the following two key issues: 1) the interna-
tional economy and inter-state integration possess criminogenic qualities: they
provoke crime, and in fact give rise to it in forms that human kind has not wit-
nessed, or at least on such a scale; 2) crime undeniably favors integrative pro-
cesses, as itis a phenomenon that is particular to all states and is affected by those
changes which occur on an international level.
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Criminality of the international economy and inter-state integration is inevita-
ble due to the deep contradictions that are inherent to any positive process. The
fundamental qualities and characteristics inherent to the criminality of the inte-
grative processes include: 1) conflicts of interest—primarily economic—of the
states party to these processes; 2) lack of well-established legislation to govern
the development of international economy and other integrative processes; 3)
differences in laws and norms that regulate tax, fiscal, customs and other legal af-
fairs in the states party to the integration processes; 4) differences in
criminalization and penalization in the states party to the integration processes.

4. The criminogenic qualities vary depending on the type of crime. The degree
of criminality can be reflected in the following Risk Scale: 1. crimes against indi-
viduals—minimal risk; 2. environmental crimes—a certain degree of risk; 3.
crimes for political reasons—the risk lies with the rise in new political opportu-
nities; 4. corruption—high risk; 5. economic crimes, criminal business, terror-
ism—the highest degree of risk. Inasmuch as these are organized crimes, the de-
gree of criminalization should be considered when preparing legislation that will
regulate the international economy and integrative processes, as well as when
preparing and implementing programs aimed at combating organized crime.

The criminogenic characteristics of the international economy and integrative
processes must be curtailed. However, this can only be effective if done on the
inter-state and international levels; it will not be effective on the national level.

One of the most effective ways to decrease criminality in the international
economy and integration is the creation of a new world governance system that
will absorb certain governing functions from the states. The model used by inter-
national organizations nowadays can serve as a prototype for a future model of
the world governance system; it is as yet imperfect since there are many exam-
ples of member states violating UN norms. Such a system should absorb a num-
ber of state functions, including governing the world economy, protecting the en-
vironment, combating organized crime and others. This is a task for the near fu-
ture, for which preparation must be made now.

Ways of minimizing the criminality of the international economy and integra-
tion include: 1) overcoming the incompatibility of the states’ legal systems; 2)
improving coordination among various state agencies; 3) rethinking the role of
international law through creating both overarching international legal acts and
the system of international justice.



The Main Weaknesses of the Management
System in the State Administration of
Georgia as Supporting Factors for
Corruption and Money Laundering

Shalva Machavariani,
Transnational Crime and Corruption Center, Georgia

As a country of transition economy, Georgia is characterised by a kind of disor-
der in the governance system, which acts as the main reason for the growth of
corruption.

In the Annual Report (2000) of Transparency International (Coalition against
corruption) (Transparency International 2000), Georgia took 84-86th place to-
gether with Albania and Kazakhstan among 99 countries in terms of corruption
level. 2 years later Georgia had moved to 127th place (Transparency Interna-
tional 2003, 5), indicating a tendency to corruption growth.

In 2000, 2001 and 2002 (The State Department of Statistics of Georgia 2000,
28-30; The State Department of Statistics of Georgia 2001, 102—105) local en-
trepreneurs named the following as the main obstacles to business development:
a) Corruption in public services, 62.7%, 52.6% and 63.6% of respondents

respectively;
b) Dependence of business on government, 50.6%, 59.5% and 61.4% of
respondents respectively (Figure 1).

Particularly, corrupt public servants and dominating private interests have re-
sulted in the growth of the shadow economy. According to the International
Monetary Fund, in the countries of transition economy, the share of the shadow
economy of the Gross Domestic Product varies between 21-30% on average. In
Georgia, the situation is worse: the State Department of Statistics of Georgia has
estimated that one third of total production is not accounted for, and according to
the International Monetary Fund, the proportion of the shadow economy is as
high as 64% of the GDP (Schneider and Enste 2002).

The large-scale shadow economy results in a low level of tax revenue. The
share of lost revenue is 13.7% of the GDP, and this figure is among the highest in
CIS countries (Georgian Policy and Legal Advice Centre 2002). Tax collection
is further impeded by corruption. Reduced tax income has a negative impact on
state economy, which in turn restrains infrastructural development and eco-
nomic growth. According to a well-known specialist, Daniel Kaufmann, low
level of economic development, poor governmental structures and corruption
are interrelated concepts (Kaufmann 2001).
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In Georgia, the main reasons for inefficient public services are:

Inertia and inflexibility

In spite of the ongoing changes, public agencies—in terms of their form and sub-
stance—have still retained certain qualities typical to “Soviet” structures, like
autocratic style of governance, which expresses itself as 900—1,300 presidential
decrees each year (Figure 2). It seems that officials of different sectors try to
avoid personal liability by preparing normative acts which transfer responsibil-
ity to the president. Inefficiency is further caused by low qualitative and quantita-
tive levels of decentralisation, failure to perform governing functions in a proper
manner, etc. It also seems that public agencies are not interested in solving prob-
lems of national importance, but rather in serving their particular and immediate
interests.

Disorganisation

Disorganisation is expressed in numerous non-implemented orders (Figures 3,

4, 5). In fact, their number increases (on average 3.5-6%) each year.

At the present stage of transition, the disintegration of public service struc-
tures is caused by:

1. Public agencies no longer suffer from excessive control from superior State
bodies, and the administrative apparatus is no longer dependent on political
power. On the other hand, a new, democratic system of governmental control
has not yet been built. As a result, the almost fully autonomous public agen-
cies have found themselves in a “control-free” environment. The existence
and manifestation of social control (ideological, political, religious,
work-related etc.) is very important in modern society, ideally providing an
effective tool for fighting economic crime and corruption. It is possible that
Georgia succeeds in this goal.

2. Asaresultof the ongoing process of denationalising public property, the for-
merly government-owned enterprises have been liberated from its control.
The old-fashioned public servants have been deprived of their habitual man-
aging tasks, and instead of implementing directives and instructions of the
state organs, they are now expected to devise means for creating and imple-
menting sectoral development policies and strategies. An overwhelming
majority of them lack the necessary know-how and skills.

3. Heavy administrative machine is maintained by overlapping functions at all
levels: the different governmental agencies, different subdivisions of those
agencies, different public servants working for those subdivisions. Such an
organisational model is characterised by limited responsibility for out-
comes, imbalance between official duties and responsibilities, structural
overloads, and excessive functions.

Lack of proper development programme

There is no public service development strategy, nor coherent implementation
programmes which would define the most optimal solutions to existing prob-



lems, including methods for building an appropriate structure. There is obvious
disrespect for a key principle of management; the structure, as an implementing
mechanism, is being constructed and/or perfected without any consistent strat-
egy or objectivity, although proper attention to both external factors and poten-
tial changes are prerequisites for any good development programme. Thus it is
impossible to shape a long-term development strategy and build appropriate or-
ganisational structures to implement such strategies. Experiences of developed
countries should be taken into account and possible changes forecasted on the
basis of current circumstances. In reality, however, executive authorities react
“today” to events that took place “yesterday”. Such an approach only encourages
the survival of old-fashioned, non-problem-oriented and complacent structures.

Underdevelopment of legal framework regulating public service

Major problems are associated with regulations and standards, their inconsis-
tency with each other and with current developments. Without coherent legal
framework, the normal functioning of public agencies and public servants is im-
possible.

Poor motivation

Public servants need both effective financial and moral incentives. Unfortu-
nately, the average wages of public servants are below the minimum level of sub-
sistence (Figure 6), and there are no social guarantees provided. The latter should
be established without delay. If nothing is done, the normal functioning of public
service, and addressing the facts connected to economic crime is impossible.

Lack of modern management style, organisational culture and proper
code of conduct

A public servant is a representative of the State, whether inside or outside the
country. Public agencies can portray the image of national statehood. The higher
apublic agency is in the governmental hierarchy, the more strict ethical require-
ments should be imposed on its staff. Each governmental agency should be re-
quired to formalise such requirements to a code of conduct. Such a code, consist-
ing of both universal and national values, as well as ethical norms acceptable to any
democratic society, would pave the way for harmonious relationships inside the
agency, and create a very positive image of that agency in the eyes of the public.

Poor staff management

This results primarily from the lack of modern approach to staff management.
Presently, there are no precise job descriptions, duties or responsibilities defined
for any offices of the hierarchical or horizontal public service sector. In other
words, it is not clear which professional skills and personal qualities the candi-
dates for public offices should have. Without such criteria, it is impossible to en-
sure objective selection and promotion processes.
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Lack of government’s uniform staff training and retraining policies

Staff training and retraining policies should be consistent with the job descrip-
tions, duties and responsibilities of each particular office. Only those with proper
professional skills and personal qualities should be recruited for public services.
Staff training and retraining programmes should be implemented in accordance
with curricula based on uniform national standards.
These requirements have been met by more or less all developing countries
that are willing to build modern governmental institutions. It should be remem-
bered that if proper solutions to the above-mentioned problems are not found, it
may increase corruption and undermine the prestige of the national government.
This emphasises the need for a fundamental reform of governmental structures.
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Figure 1. Primary obstructing factors for development of business
(source: survey for businessmen).
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Figure 2. Implementation of instructions in Ministries (January 1, 2003).
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Figure 3. Dynamics of instructions for governmental structures during 1999-2002.*

Instructions issued during the first 6 months of the current year amount to 85.2%
of last year’s instructions. 2,299 were implemented, which is 1.5 times more than
a year before, but still the percentage of implemented instructions has sunk. In
28.6% of the cases, the designated execution time was extended.
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Figure 4. Implemented instructions in ministries, other agencies and governmen-
tal commissions (1.01.2003).*

* Source: research conducted with prof. Gela Grigolashvili

* 3,855 instructions were supervised by the State Chancellery. 20.4% of them
were related to economic issues, from which 9% to financial-credit policy,
functioning of economy and budgetary control.

* 11.5% of the instructions were related to culture, education and science,
7.5% to health and social welfare issues, 4.9% to defense, justice and cor-
ruption issues, etc.

16.4%
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1 Governmental
comissions

B Other agencies

81.2%

Figure 5. Instruction performance rate of all accomplished tasks of ministries,
other agencies and governmental commissions (July 1, 2003).

Owing to the low volume of cases, the satisfactory performance of governmen-
tal commissions does not improve the poor overall situation. However, im-
provements in management and the determination of the leaders of institu-
tional level give hope of a successful reform of the governmental management
system.
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Figure 6. Maximum and minimum salary of public servants compared with
minimum level of subsistence.**

** Source: research conducted with Lali Gigashvili

Recommendations

1.

154

To achieve radical improvement in the coordination of executive govern-
mental agencies, a coherent action plan—national social/economic develop-
ment strategy should be developed.

The structuring of executive governmental agencies should be implemented
in line with the national development strategy. This would, on the one hand,
orient the agencies to solving existing problems and, on the other hand, sta-
bilise operations and prevent functional overlaps and duplication.

When forming executive governmental structures, one should take into ac-
count EU requirements associated with the efficiency, transparency and
cost-effectiveness of governmental structures.

Institutional-level agencies of executive branch should focus on conceptual
issues, associated with policy implementation, action planning, prognosti-
cation, monitoring and the like. They should altogether relinquish economic
functions which should be delegated to lower-level structures (regulatory
agencies, legal entities under public law).



10.

11.

Within the executive branch, a strict control of sub-institutional agencies
should be ensured. The need of such agencies should be determined by the
following principle: how effectively can they assist the superior agencies in
achieving their goals and objectives. Performance of public agencies and
public servants should be measured by clearly defined criteria (Efficiency,

Effectiveness, volume of work).

To ensure the introduction of modern governance approaches to executive

governmental agencies, as much power as possible should be delegated to

lower levels; in addition, job descriptions and job requirements should be
prepared in accordance with the new organisational techniques; all this re-
quires the introduction of a brand new role-based organisational discipline.

All executive governmental agencies should focus on the improvement of

staff management procedures and practices that meet modern requirements.

In particular:

— all decisions on the recruitment, testing and promotion of staff should be
based on job descriptions, job requirements and clearly defined proce-
dures;

— staff training and retraining needs should be assessed in accordance with
the requirements of specific jobs;

— some objective criteria for staff evaluation and promotion should be spec-
ified;

— adatabase of actual public servants and reserves should be compiled;

— radical steps should be taken to improve the quality of staff managers.

An effective incentive system for public servants should be developed. Ade-

quate financial reserves for this could be found. Specifically, the legal frame-

work for the effective use of non-budgetary incomes should be improved.

To overcome the existing shortcomings in financial and economic sectors,

the budgeting process should be based on target funding.

To ensure consistency of the reform of the executive branch, the functions

and responsibilities of the Public Service Bureau, which is a structural unit

of the State Chancellery, should be redefined.

To ensure the proper operation of the executive branch, its legal and regula-

tory framework should be improved for the purpose of consistency and har-

monisation of all legal acts with each other and with current developments.
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Representations of Organised Crime
in Estonian Prinfed Media
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Researcher, Criminological Research Unit,
Institute for International and Social Studies,
Tallinn Pedagogical University, Estonia

Abstract: This discourse analysis of newspaper publications over a one-year pe-
riod on organised crime provides an insight into the ways in which the media
constructs the said phenomenon. It reveals that organised crime is being pre-
sented as an extremely dangerous social phenomenon existing outside the com-
munity and state of Estonia. In the available publications, the existence of a large
Mafia-type criminal organisation in Estonia is taken for granted. However, the
idea of organised crime and criminals is strongly associated with the ethnic back-
ground of those involved in crime. The prevalent presentation of the phenome-
non of organised crime in mass media is characterised as an alien conspiracy.

Introduction

Since the late 1980s—early 1990s, the problem of organised crime has been
widely discussed. With the fall of communism the world faced a novel situation
where there were no more clearly defined enemies. Paddy Rawlinson points out
that “the end of the Cold War and the opening up of borders in the former Soviet
Empire spawned a new area of international concern, that of global/ organized/
transnational/ cross border/ crime. The variety of terms betrays a lack of consen-
sus (and, arguably, understanding) as to the nature of this new menace while the
response to it displays an interesting homogeneity. ... Organized crime has re-
placed Soviet communism as the new enemy of democracy and free market”
(Rawlinson 2002: 295). Despite the ambiguity of the concept (or probably due to
it), the amount of financial, intellectual etc resources channelled to study and
combat this phenomenon was—and still is—enormous. Numerous commis-
sions, conferences, international journals, think tanks, special foundations and
institutions—all resources have been committed to this new “war”. In just a few
years, Russian organised crime has become as famous as Sicilian Mafia or La
Cosa Nostra.

As arule, analytical papers try to solve the ambiguity of the given concept by
providing a suitable phrase expressing the essential nature of organised crime.
This has resulted in numerous new definitions and has compounded the confu-
sion. Letizia Paoli (2002), discussing the paradoxes of organised crime
emphasises that the concept of OC incorporates two notions: the provision of il-
legal goods and services on the one hand, and criminal organisations on the other.
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According to her, what is more important is that these notions are superimposed,
which produces an ambiguous, conflated concept.

In Estonia, a criminal alliance is defined as a collusion of “a stable group of
three or more persons with division of labour, associated for the purpose of com-
mitting offences of the first and second degree”. This legal definition enables the
law enforcement bodies to target at small-size and loosely organised illegal en-
terprises as well as members of big criminal organisations. Since the introduc-
tion of the definition in 1996, there has been only one case where a group of peo-
ple was prosecuted for establishing and belonging to a criminal alliance. In 2001
a group engaged in trafficking in stolen cars from Europe to Estonia was brought
to justice. Although there previously had been several attempts to charge groups
under the criminal alliance clause, this was the first time that sufficient evidence
was collected to actually do so. It is also worth mentioning that the said alliance
included both law enforcement officials and car thieves.

Although organised crime is defined as a criminal enterprise by Estonian law,
rather than a conspiracy of aliens, media discourse paints quite a different pic-
ture. The case discussed above generated several newspaper articles. While the
official presentation of the news was rather neutral, the comments demonstrated
disagreement with such an understanding of organised crime. An excerpt from a
Péevaleht article below serves as an illustration of the point:

ESTONIAN MAFIOSI

Since yesterday there have been three persons in Estonia who you can call
Mafiosi without the fear of being sued for libel. Who are they, the first Esto-
nian Mafiosi?

Let me introduce to you, Merike Soots: a young woman, a border guard who,
driven by banal greed, helped some rogues for 10,000 kroons to bring stolen
cars over the border. In all other respects, she is a respectable family person,
mother of two.

Hillar Griinbaum: For years, he was a medium-calibre actor in the world of
criminals. He contrived a simple scheme, based on clear and direct bribing of
a senior border guard.

Margo Liiva: an errand-boy of the former, who did not need to do any thinking
himself.

Do they really befit the image of organised crime? Ironically, the capture of
these small-time offenders is considered a manifest achievement of the police
and the court. Seemingly, to reach high, one has to start from the lowest rung
of the ladder....

(13 December 2001)

The author of the newspaper article evidently disagrees with the idea that either a
“respectable family person”, “mother of two”, a “medium-calibre actor” or an
“unthinking errand-boy” could be considered organised criminals. The question
follows: what kind of image of organised crime and criminals does the Estonian

mass media have?



Discourse analysis

The most appropriate method of looking for meanings of organised crime in the
printed news is the discourse analysis. The term ‘discourse analysis’ is con-
nected to a variety of approaches, but all of them share one common feature: dis-
course analysis rejects the idea that language is a neutral means of reflecting the
reality. Instead, it holds that discourse has pivotal importance in constructing so-
cial life (Gill 2000). As said by Gill, “itis useful to think of discourse analysis as
having four main themes: a concern with discourse itself; a view of language as
constructive and constructed; an emphasis upon discourse as a form of action;
and a conviction in the rhetorical organisation of discourse (ibid. 174).” Dis-
course analysis is not interested in finding out “how things really are”. Instead, it
looks for answers to different questions. In case of the above-mentioned article,
the author is not interested in what organised crime and criminals really are, but
what they are not. The more important question, however, is how organised
crime is constructed in mass media, and what is meant by organised crime.

According to van Dijk (1989a), news represent a special kind of discourse.
Traditional content analysis of texts concentrates on economical, political, so-
cial or psychological aspects of text processing. This orientation allows the iden-
tification of factors involved in the processes of news production and reception,
as well as those influencing the news messages. In such an approach, attention is
paid to the message itself, in so far as it provides information about the different
contexts of its usage. The discourse analysis, in contrast, concentrates on the
core of the process of mass communication. All media texts, and news texts in
particular, are analysed as a special case of language use and a special kind of
text. It means that news should be analysed from the point of view of its organisa-
tion. This analysis, alongside with the linguistic analysis of morphology, syntax
and semantic structures of words and phrases, involves more complicated analy-
sis of relationship between sentences, general schematic structure of the whole
text, rhetoric, and style. And since discourse is not only a textual structure but a
more complicated communicative act (phenomenon), the analysis of news dis-
course should also include the social context of communication actors and the
process of news production.

In an approach like this, many factors and conditions of the production of
mass communication (such as the economic context or institutional procedure of
news production) could be brought into association with various structural char-
acteristics of texts. This holds true also with the process of how news are per-
ceived. How news are understood, memorised and reproduced should be studied
by taking into account the textual and contextual properties of the communica-
tion process.

The newspaper discourse, like other genres of discourse, should be analysed
at different levels. Such properties of texts as word order, clause structure, sen-
tence meanings, local coherence, global topics, lexical style, semantic moves,
disclaimers, metaphors, levels and completeness of descriptions and so on,
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should be taken into account. It is clear that all categories cannot be addressed in
one go. The most important question is what structures should be attended to
within the limited framework of one project. The choice of categories primarily
depends on the research question, and the problems and aims of the project. (van
Dijk 1998)

The problem and categories of analysis

160

As mentioned before, the choice of structures to be analysed depends on ques-
tions one wishes to answer. My goal is to understand the meaning of organised
crime as presented in Estonian newspapers. Another issue under scrutiny will be
political corruption. In recent statements of high-level Estonian law enforcement
officials it has often been suggested that in Estonia, organised crime has attained
anew level of development: the metastases of organised crime have now reached
politics and legal business. Analysis of how these processes are understood and
presented by the mass media contributes greatly to the understanding of the im-
age of organised crime in general.

Obviously, within the framework of one project, only a few structures can be
analysed. In this paper [ will focus on such categories of analysis which deal with
meaning, and are general enough to characterise the discourse as a whole. These
include the analysis of topics, lexicalisation, and the analysis of rhetorical de-
vices (metaphors, hyperboles, euphemisms, irony etc.)

Topics. Topic is defined as the general proposition that constitutes the global
meaning of a text. Topics represent what the writer (member of a dominant
group) regards as the most important theme of the text. The main topics deter-
mine, in broad outlines, how people understand and remember the text. Topics
influence the agenda, i.e. what people think and talk about. (van Dijk et al. 1997).
The research of the structure of discourse (van Dijk 1989b) has shown that the
lead and heading of a newspaper article often contain/summarise the most im-
portant information in the text. Previous research based on analysis of topics has
demonstrated that topics express and reproduce major stereotypes (van Dijk et
al. 1997).

Lexicalisation. One thing that can be quite easily examined is the
lexicalisation of the underlying conceptual meanings. The words chosen to de-
scribe organised crime, its members and actions immediately reveal properties
of discourse. Whether the group of criminals is described as “gang”, “network”,
“criminal enterprise”, “Mafia”, or just “tumour” refers bluntly to the understand-

ing and models of organised crime in discourse.

Rhetorical devices. As van Dijk (1998) suggests, rhetorical structures “regu-
late effective comprehension and especially opinion formation and change”.
Rhetorical devices such as metaphor, irony, etc are designed to call attention,
help memorising author’s point of view, and in this way, change people’s minds.
Similarly to the choice of words used to describe the organised crime phenome-
non, rhetorical devices contribute heavily to the construction of meaning. Since
metaphors and other rhetorical features do not appear in every sentence, this kind
of analysis is appropriate when analysing large fragments of discourse.



Sample

Using the search engine of the on-line version of the daily P4 evaleht, I selected
all newspaper texts where the keywords “organised crime” (organiseeritud
kuritegevus), “underworld” (allilm, allmaailm), “Mafia”, “criminal alliance”
(kuritegelik tihendus), “gang” (jo uk), “grouping” (grupeering) appeared. After
sieving the material obtained, 195 newspaper articles were selected for analysis.
Not all of them had organised crime as their main topic, but all of them gave some
consideration to the theme. The articles where the organised crime-related words
just appeared in a list (for example, “After re-gaining independence Estonia has
faced several problems like unemployment, inequality, organised crime etc”)
were excluded from the sample, as were articles that discussed organised crime
abroad. Although being aware of the fact that any discussion on organised crime
could contribute to the construction of the phenomenon, we decided to exclude
the said texts for two reasons: Firstly, our aim was to deconstruct the meaning of
organised crime in Estonia and, secondly, we wanted to reduce the amount of
material to be analysed by assessing and weighing it from the viewpoint of qual-
ity. Eventually, 104 articles were approved for analysis.

Articles on organised crime appeared regularly. Some of the events like ap-
prehension of law-breakers or gang trials were reported in one or two articles,
while others triggered a series of writings. Most often such series of articles ad-
dressed the issues of corruption. The cases which aroused keen interest among
the public are especially rewarding to the researcher, and worth studying in
greater detail. The material available being rich, we decided to limit the question
and concentrate on examining how organised criminals were constructed in the
selected articles.

Three series of articles were selected for the analysis at hand. Firstly, the se-
ries on links between the Tallinn City Administration and the St. Petersburg or-
ganised crime; secondly, the articles dealing with the murder of the businessman
Vitali Haitov. Although different, both series have similar features: persons in-
volved are prominent businessmen, allegedly tainted by their affiliation to organ-
ised crime; some politicians are referred to in both cases. The ethnic background
of the actors is, however, different. The third series of articles was set off by a pa-
per on organised crime by the leading expert in Estonia, Director of the Board for
Security Police (in Estonian KAPO).

“The notorious Lao sets a trap to his buddy Mois”: articles concerning
the links between organised crime and the Tallinn City Administration

The first of the selected series (13 articles in total) started with an article titled
“FBI: Lao is a middleman of St. Petersburg’s underworld” (EPL 21 April 2001).
In contrast to the series of writings on Vitali Haitov’s death, to be discussed later,
the first article in this series was an outcome of investigative journalism, rather
than information casting light on the event. The events described took place in
March 2001, and the article was published in the end of April 2001. The said arti-
cle, an event in itself, will be studied in greater detail; in order to understand what
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astory recounts, its discourse structure needs to be analysed (Bell 1998; van Dijk
1985).

FBI: Lao is a middleman of St. Petersburg’s underworld. The Reformist Party
finds that Mayor of Tallinn, Jiiri Mois, should resign if the data provided by
the FBI, alleging that Mois’ bosom friend Meelis Lao is the stooge of St. Pe-
tersburg organised crime in Estonia, should turn out to be true. ( 21 April 2001)

The lead and heading of a newspaper article are used to express the main theme
or topic of the text (van Dijk 1985). As suggested by van Dijk, if there are several
topics, the one that is most important or most recent is expressed in the heading
while others are presented in the lead. (van Dijk 1985, 242). The message of the
topic in the above piece of writing is that the FBI has information on Lao’s con-
nections with the St. Petersburg organised crime. The lead adds political dimen-
sion to this information. The reader learns that Lao is a good friend of Mais,
Mayor of Tallinn. The lead also refers to the subsequent action (also called the
follow-up), i.e. what should be or will be done in the future as a consequence of
the given event. This idea is further emphasised in the comment (direct quota-
tion) of the Head of the Tallinn City Council, supporting the resignation of the
Mayor, provided the FBI information should be found true. The main idea be-
hind the resignation is actually the innuendo that the Mayor of Tallinn has con-
nections to organised crime or, in other words, to political corruption. However,
this innuendo is not expressed explicitly. Instead, by excluding the topic of Mdis’
resignation/corruption from the headline, the main attention is turned to the
question of Lao’s possibly criminal background.

The thematic structure of the article helps to reconstruct what the story says.
Thematic structure is a set of formally or subjectively organised topics. Each sec-
tion of the newspaper text is organised around these topics. The reader learns that
during his visit to the USA in March 2001, the Estonian Minister of the Interior
received information about money laundering and economic activities of the St.
Petersburg organised crime in Estonia. According to that information, the con-
nections between the Tallinn City Administration and organised crime had made
those murky activities possible. The person who allegedly had helped to estab-
lish contacts between the City Administration and the organised crime was
Meelis Lao, buddy of the Mayor of Tallinn. The Minister did not inform the Gov-
ernment about the issue.

The text of the article does not always follow the linear structure of the topics.
Instead, journalists assign different relevance value to each of the topics. This
relevance is reflected in the order in which the topics appear in the text (van Dijk
1989b, 246): the later a topic appears in the text, the lower relevance value it has.
In this particular text, topics appear as follows:

a) Organised crime is involved in large-scale real estate operations
in downtown Tallinn

b) FBI’s warning should be taken seriously

¢) No government official wanted to comment on the issue

d) Minister claims he did nothing wrong when (not) processing /
forwarding the FBI information

e) Minister claims no particular names were discussed.



f) There is no official FBI report on the issue

g) Meelis Lao claims the information is a slander (libel)

h) Pro Patria party (the one the Mayor of Tallinn belongs to) believes
what the Minister says.

The first two topics, (a) and (b) are newspaper commentaries or additions to the
main event. The general information about the economic activities of organised
crime is supplemented by providing more precise description of the organised
crime activities in the real estate sector (a). The next comment regarding the seri-
ousness of the FBI information (b) actually further stresses the topic presented in
the lead. Lower in the hierarchy are topics concerning the official reaction to this
information. Topics (c)—(f) elaborate on the Minister’s vacuous reaction. In no
uncertain terms, the Minister is being accused of ““shielding” Mdis. The Minis-
ter’s explanation of the usual procedure of recording and forwarding the content
of formal talks is presented (d), by which he claims that he did nothing wrong.
Additionally, he claims no particular names were discussed (e) during his meet-
ing with the FBI officials. This paragraph explicitly expresses the idea that the in-
formation presented in the newspaper article is not true. Further on, in the last
paragraph (h), an official representative of the Pro Patria party claims they “trust
what the Minister says”. This is quite intriguing, because what is actually be-
lieved is the implicit message.

Itis worth noting that the idea of Mdis’ resignation, or in other words, of Mois’
connection to organised crime, does not appear anywhere in the text except for
one sentence in the end of the article, where it is mentioned that Mdis was not
available for a comment.

Significant for this article is the use of sources. The story has an author
by-line. The heading attributes the information to the FBI, but there is no indica-
tion that information was directly received from the FBI. All in all, the following
sources of information or comments can be identified in the text:

* FBI

¢ Director of FBI

® Head of the Tallinn City Council

* Anonymous governmental source

* Police source

* Minister of the Interior

* Public relations officer from the Ministry of the Interior
* Meelis Lao (the alleged OC figure)

* Head of Tallinn Chapter of the Pro Patria party.

Each claim made in this article is attributed to some source. Such precise and
even obsessive indication of sources makes sure that each claim presented in the
article has a strong factual basis (asserts that the information is genuine). All
sources mentioned (probably with the exception of Meelis Lao) are incumbent
officials, holding high positions. As already mentioned, the core story is attrib-
uted to the Director of the FBI. The newspaper writes that the Director “drew the

9

Minister’s attention”, “mentioned”, “warned” about the issue. The selection of
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verbs is characteristic to informal advice, rather than to official statement. Direct
quotation is not used, which implies that the journalist did not get the informa-
tion “straight from the horse’s mouth” (the FBI), but via other channels, which is
further indicated by the phrase “according to Pdevaleht’s data”.

Perhaps the excessive reference to supporting claims seeks to make up for the
weakness of not having direct FBI reports. The seriousness of the primary state-
ment is underscored by providing background information on the authority of
the FBI Director, who is “number four figure in the USA” and “if he draws atten-
tion” to an issue, “the matter is volatile”. Moreover, the expertise of the USA
source is emphasised not only by the journalist herself, but by additional refer-
ence to an anonymous ‘“‘police source”.

The Minister of the Interior is given a much stronger voice when compared to
the suggestive character of the FBI claims. First, he is quoted directly. Second,
while commenting on the issue, he “assures” the journalist (and through direct
quotation also the reader) of the correctness of his actions during and after the
visit to the USA. The minister also “stresses” that concrete names—implication
to “Lao”—were not specified.

As a follow-up to this article we have an opinion of a high-ranking politician
(representative of the Reformist party), that the Mayor of Tallinn, M&is, should
resign. Follow-ups usually concern the future, and state the consequences of an
event, or an opinion of “what should be done”. As Bell notes, a follow-up is a
prime source of subsequent updating of stories, that themselves are called ‘fol-
low-ups’ by journalists (Bell 1998: 69). As I will show later, several subsequent
publications were concerned with Mo is’ resignation.

On the same day, the newspaper published a comment by another expert, Koit
Pikaro, the former Commissioner of Police. This comment was not included in
the article “FBI: ...” but was presented as a separate piece. It is worth pointing
out that the Estonian mass media hails Koit Pikaro as a legendary figure in the
law enforcement landscape. Formerly the Vice-Director of the Central Criminal
Police, he is considered a lone fighter against organised crime. Such a status is
highly valued among the public, and explains why Pikaro, and not some incum-
bent police official, was asked to comment on the event. Pikaro confirmed the
FBI information and stressed that this was not the first time that suspicions re-
garding the connections between Meelis Lao and the leader of St. Petersburg’s
organised crime had been aroused. The latter’s nickname is Mogila (‘grave’ in
Russian). By calling the organised crime figure by his nickname, and thereby
adding savour to the whole story, Pikaro demonstrated sophisticated knowledge
of the subject. Pikaro, however, refused to comment on the question whether or
not Mais could be linked to organised crime.

In sum, the article makes claims of a political corruption case and stresses the
credibility and importance of such a statement by referring to high-ranking au-
thorities. However, the accusation is made in a clear-cut fashion. This “not beat-
ing about the bush” makes it possible to shift the focus from links between the
Mayor of Tallinn and organised crime to the question of whether the information
about criminal links of Meelis Lao is valid or not. The follow-up articles pursue
both possible tracks. Articles discuss the issue of resignation, but at the same
time weigh the (in)validity of the information about Meelis Lao’s criminal back-
ground.



The headings of articles, which to some extent trace the “resignation” path,
are listed below:

TALLINN CITY ADMINISTRATION DID NOT DISCUSS THE ACCUSA-
TIONS AGAINST MOIS. (23 April 2001)

PRO PATRIA DECIDES MOIS SHOULD CONTINUE AS MAYOR OF THE
CITY. (23 April 2001)

PRO PATRIA WILL NOT DISMISS MOIS BY DEFAULT. (23 April 2001)
COALITION PARTNER INITIATES MOIS’ RESIGNATION (3 May 2001)

Especially interesting are the articles that shift attention from Mo is to Lao, the al-
leged puppet of organised crime:

MEELIS LAO — MAFIOSO OR BUSINESSMAN? (26 April 2001)

Despite the high credibility of the sources of the original allegation (FBI, govern-
ment source, police source, and legendary former police commissioner), re-
ferred to in the first article, the subsequent articles downgrade this information
by explicitly expressing disbelief. Mo is is the first one to voice doubts.

JURIMOIS DOES NOT BELIEVE THAT LAO HAS LINKS WITH MAFIA (23
April 2001)

In addition, the authority of the FBI is overruled by two even higher authorities
(as if one would not have been enough), i.e. by two Estonian Ministers who
downplay the importance of the FBI report:

TWO MINISTERS DO NOT CONSIDER THE REPORT ON LAO AS IMPOR-
TANT. Minister of Justice Mdrt Rask and Minister of Social Affairs Eiki
Nestor do not regard the report concerning the Tallinn City Administration’s
alleged connection with organised crime as important. (24 April 2001)

In the whole series of articles, the juxtapositioning of “us” and “them” is con-
spicuously outstanding. “Us” are represented by concrete figures: ministers, pol-
iticians, and Mayor Mdis. Mois’ personal qualities, both those of a politician and
a successful businessman, are repeatedly highlighted. In addition to these “to-
kens of success”, by which Estonians assess the man’s achievements, his inner
positive virtues such as the capacity for friendship (“a buddy of Mdis”) are pre-
sented. Mis is referred to as a victim of the developments, unbeknown to him:

The notorious Lao sets a trap for his buddy Mais. (24 April 2001)

“They” are vaguely represented, described in general terms of “organised
crime”, “underworld”, “Mafia”. Only one trait is disclosed—*"“they” are from St.
Petersburg, they are the “Russian organised crime”. The only exception is the
nickname “Mogila” (‘grave’) of an organised criminal. This macabre nom de

plume aside, the reader learns nothing about the said underworld figure.
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Between these clearly marked borders, between “us” and “them”, is the per-
son whose true identity remains a mystery, Meelis Lao. The question about his
stature is stated point-blank: “Meelis Lao—Mafioso or businessman?” Im-
plicitly, however, Lao is presented as one of “us”. He is characterised as “notori-
ous” rather than criminal. Newspaper reports abound in reference to his high so-
cial position: the prominent businessman Hannes Tamjédrv and the Mayor of
Tallinn Jiiri M0 is are his friends, his legitimate annual earnings are about one
million Estonian kroons (well above the average), he receives fixed income from
shares he holds in businesses, he is unable to remember how many cars he has
had over the past ten years. The phrases “sinewy, light-haired sportsman” with
“strong chin” allude to his sporty appearance, in stark contrast to the standard
definition of Russian “mug-headed” (derivative of “mugger”) racketeers. As
Meelis Lao is identified as one of “us”, he is also cleared of suspicions regarding
his criminal behaviour. The tacit inference is that his friendship with Mais is not
a problem, really, and that there is no evidence of political corruption.

Before moving to the next group of articles, I would like to point out that here,
“political corruption” is used to refer to alleged relationship between the city ad-
ministration and organised crime. The word “corruption ”is not mentioned in any
of the 13 articles, which as such is interesting.

"It's like soap opera”; Murder of Vitali Haitov
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The second group of articles slightly differs from the first one, evolving around
high-ranking officials’ statements on organised crime. The articles analysed in
this section are concerned with the murder of a media businessman, Vitali Haitov
on 10 March, 2001. The tentative analysis revealed that a subset of articles re-
lated to Haitov’s death did not contain the original news about the murder. There-
fore, additional selection was made from 2001 Eesti Paevaleht publications. This
time “Haitov”” was used as the keyword. The search resulted in 11 additional arti-
cles. The newspaper published 23 articles in total to cover the event.

This gangster-movie-like event would be extremely attractive to any journal-
ist. In 2000, one year before the assassination of Vitali Haitov, his son Marian
Haitov was killed. The crime went unsolved. From the very beginning, the two
deaths were associated; it was claimed that even the motives coincided:

VITALI HAITOV MURDERED YESTERDAY. Yesterday afternoon an of-
fender not yet apprehended shot Vitali Haitov in front of his home, killing him.

The victim, whose son Marian was murdered in spring last year was a pub-
lisher, head of the Vesti media group [...]. (12 March 2001)

EDITORIAL: BLOOD OF BUSINESSMAN HAITOV. It is too early to make
conclusive statements concerning the motives for the murder of an eminent
Russian businessman Vitali Haitov. However, the reason for his murder could
be that he was too close to dispel the murky shadows obscuring the mystery of
the murder of his son, Marian, in April last year. (12 March 2001)



ACCORDING TO POLICE DATA, THE UNDERLYING REASON FOR
KILLING BOTH MARIAN AND VITALI HAITOV FOLLOWS THE SAME
RATIONALE. (13 March 2001)

The murder was immediately put into the context of organised crime. Although
the headlines did not explicitly reveal any linkage between these murders and or-
ganised crime, in the following texts the association was made. This was done in
two ways. When describing the background of the two victims, the press claimed
that they had had connections with organised crime. The following quotation
serves as an example:

“However, until the end of last year Haitov, who held the position of director
of the underworld-related Russian Cultural Centre, was involved in
never-ending conflict with media business” (Editorial: Blood of businessman
Haitov, 12 March 2001)

The majority of publications devoted to that event described the crime scene,
played back Marian Haitov’s murder in 2000, deliberated on suspects etc. Two
articles, however, looked at the organised crime (Mafia) phenomenon in general.
One of them, published 5 days after the murder, mentioned Haitovs’ name in the
lead, unequivocally relating them to Mafia.

WHAT IS MAFIA? We talk about the Haitovs and the other dénommé busi-
nessmen of Jewish descent, sporting Russian names, and call them Mafia.
This is just rubbish. Do we have an inkling of what Mafia is? (15 March 2001 )

The prevailing theme of the article is nicely presented in the title, and repeated in
the last sentence of the lead: it sets out to define Mafia. The missing “correct” un-
derstanding of Mafia is contrasted with the entrenched idea of what “we”” mean
by Mafia: “the dénommé businessmen of Jewish descent, sporting Russian
names”, father and son Haitov serving as an example. In the lead of the other arti-
cle, one notices that once again the two murders are mentioned in the context of
general discussion about Mafia. No arguments, no proofs are presented. Haitovs’
affiliation to Mafia is regarded as an obvious fact.

WHY DO WE LIKE MAFIOSI? It is a catastrophe when in one family father
and son die within one year, a 9-year boy deprived of father and grandfather,
in a series of related dramatic events. For the Haitov family it’s a tragedy. For
someone else, it is a standard solution to a problem. For media, the unsolved
murder cases are just means to boost circulation and gain profit. For the pub-
lic it provides interesting reading material. It’s like a soap opera. (15 March

2001)

The topic re-appeared in the newspaper again in August, when two suspects were
arrested and charged with murder.

POLICE CAUGHT SUSPECTS OF VITALI HAITOV’S MURDER. (3 August
2001)
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LITHUANIAN NEWSPAPER: SUSPECTS OF VITALI HAITOV’S MURDER
ARE PERMANENT RESIDENTS OF LITHUANIA (7 August 2001)

HAITOV’S MURDERER WAS CHARGED WITH CRIME (9 August 2001)

Eventually, the motive for both homicides was claimed to be the stock of the Rus-
sian language newspaper Estonija:

ESTONIJA’S SHARES PROVIDE MOTIVE FOR HAITOVS’ DEATHS (24
August 2001)

Estonija’s stock was acquired by Gennadi Ever, alocal politician, and member of
a political party associated with the Russian-speaking population. Due to Ever’s
personality, the murder was again linked with organised crime. Being the one
who benefited from Haitovs’ murders, Ever was implicitly accused by the news-
paper long before he was officially charged. In two articles focusing on Ever’s
background, his ethnic roots were especially stressed. In both cases, Ever’s na-
tionality was revealed already in the headline.

GENNADI EVER ALIAS GENNADI GRIGORJAN - UNOFFICIAL BIO-
GRAPHY (24 August 2001)

TRANSITION FROM SHISH KEBAB BAR TO SEAT OF MEMBER IN THE
CITY COUNCIL (20 September 2001 )

The first headline tells the reader the “authentic” name of Gennadi Ever. One
learns that Ever comes from Armenia. The second title reveals how Ever started
his career. The shish kebab bars in Estonia are often operated and visited by
Georgians, Armenians, or Azerbaijanis. As a rule, the places are small, far from
resplendent, and tend to have a shady reputation. The reference to a person work-
ing in a shish kebab bar is likely to produce an association of a fishy stranger.

Later Gennadi Ever was arrested as a suspect in Haitov’s death, but was even-
tually released. Ever’s arrest was used as a proof of what the newspaper had ear-
lier called “Pihl’s exceptional statement about the involvement of organised
crime in politics” (“Underworld fastens its grip”, 24 May 2001).

IS THE CONNECTION OF UNDERWORLD WITH POLITICS NOW
PROVED? (20 September 2001 )

Thus Haitovs’ deaths and the subsequent events are linked to another series of
publications, the analysis of which is necessary if we wish to understand how the
meaning of “organised crime” is created.

"Carcinoma is growing deeper”: statement of Director of Security
Police on organised crime

The series started with the publication of a full-length analytical paper by the Di-
rector of the Estonian Security Police, Jiiri Pihl, titled “Security Risks Jeopardise
Economy and Businesses”. The article is uncommonly long (over 3,000 words)
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for newspaper format. The style and structure of the article are also unusual. The
paper was prepared to be delivered at the Conference on Security of Enterprise,
held in Pdrnu, Estonia 3—4 May 2001. The newspaper, however, provided a spe-
cific angle to its publication:

JURI PIHL’S REPORT ON INVOLVEMENT OF CRIME IN POLITICS. (24
May 2003)

Pihl’s paper mainly deals with organised crime in Estonia as a security risk. It
discusses many aspects of organised crime like drug trafficking, smuggling of al-
cohol, tobacco and oil products. It also discusses corruption, the investments of
organised crime in legal economy and white-collar crime, political corruption,
and money laundering. Due to its format, the paper itself will not be discussed
here. However, the title of the publication was chosen by the newspaper with a
specific purpose in mind, and therefore deserves closer attention. Involvement of
organised crime in politics was the only theme (accounting for only 12% of the
space of the report) the daily picked from several possible alternatives. Fol-
low-ups on Pihl’s paper mostly discussed the seriousness of the given problem
and the correctness of Pihl’s claims. They, too, were solely concerned with the
involvement of organised crime in politics. Later that year, however, on 13 Sep-
tember 2001, in the wake of the September 11 terrorist attacks in the USA, an-
other part of Pihl’s report was published: his evaluation of the risk of terrorism
threat in Estonia.

Here is the heading and lead of the Pédevaleht editorial published on the same
day as the first report:

UNDERWORLD PENETRATES DEEPER. The development of the criminal
world and the society have progressed neck and neck. This cancer spreads
deeper and wider, the proofto it being Jiiri Pihl’s sensational statement in to-
day’s Eesti Pdevaleht, boiling down to the plain assertion that the criminal
world has penetrated into politics of Estonia. (24 May 2001)

Since the article is an editorial, the first in a chain of publications, it will be ana-

lysed in greater detail. Its topics are presented as follows (arranged in chronolog-

ical order)

1. Organised crime emerged in 1980s; at that time, its main business was racket

2. Estoniare-gained independence, legislation and economy were putin place

3. Organised crime accommodated itself to the new economy due to loopholes
and lacunae in legislation

4. Organised crime attained its financial objectives, developing a smoothly op-
erating system

5. Some prominent businessmen became cover-ups (puppets whose function

was only nominal, to cover someone else’s activities— “tankist” in Estonian)

for organised crime

The need for corruption emerged for OC to function

7. Criminal world took one step further: penetration into politics

a

169



170

>

Penetration into politics was effected through politicians, active in financing

9. Theemergence of criminals on political scene jeopardised constitutional order

10. The linkage of organised crime and politics undermined Estonia’s credibil-
ity abroad

11. Possibility of sudden changes and the consequent uncertainty reduced the
flow of foreign investments

12. Instability started to endanger the joining of Estonia to Western economical

and security structures

Organised crime as presented here by using the expression “criminal world” sug-
gests the size and complexity of the phenomenon. Again, “otherness” is accentu-
ated: “our” society is contrasted with the criminal world. The editorial is built as
an overview of the history of organised crime in Estonia. Basically, it says that
organised crime has succeeded in getting the upper hand in all sectors of social
life, and has now come close to the top—the level of politics. Especially interest-
ing are topics 9—12, focusing on threats organised crime poses to Estonia. Of the
four suggested consequences, three deal with Estonia’s reputation abroad, rather
than with domestic issues. A similar tendency was noted by Lagerspetz (1996,
122-124) when analysing the Estonian prostitution debate in 1993—-1994: exten-
sive references to international policies and practices were made, the West Euro-
pean ones being the standard against which Estonian practices were validated.
The follow-ups to Pihl’s report and the editorial, presenting the said report,
were mostly worried about the volatility of the situation. The following headline,
for example, stresses the same idea of the force and power of organised crime:

JURI PIHL WARNS: UNDERWORLD FORCIBLY THRUSTS INTO POLI-
TICS (24 May 2001)

The danger exuding from organised crime is added preponderance by the use of
war rhetoric and cancer metaphors. However, the main emphasis is laid on the
source of the information. The importance of the “organised crime in politics”
message is stressed by the authority of the Director of Security Police. A selec-
tive extract from a conference paper is called a “sensational statement” in order
to emphasise the extraordinariness of the information. The news carry the mes-
sage that Pihl’s position authorises him to warn this country about the impending
threat. Pihl’s competence is stressed in the following story, in particular:

MYTHS AND MAFIA STORIES. Tony Soprano and Vito Corleone are the em-
bodiments of the Evil on Earth. But they are artificial, fiction, the common
Jfantasy of media and writers - film directors. Jiiri Pihl is real. The dangers
spelled by him are not fictitious. He is the Chief of Intelligence in a real coun-
try. When a high official like him makes a statement, society should take it se-
riously.

In today’s Eesti Pdevaleht Pihl states that criminal underworld has pene-
trated into Estonian politics.



If it had been said by somebody (e.g. the proverbial Auntie M.) calling the
Vikerraadio phone talk show, it would have sounded like grumbling of a stupid
woman. But since it (a well-known fact by itself) is announced by the head of se-
curity police, we should pay close attention and think what he means by it.

The head of Security Police is not the press guru Daddy Jannsen from the 19th
C, whose ambition was to tell educating stories to the common people. ...(24
May 2001)

The importance of Pihl’s statement is emphasised three times. Comparison be-
tween fictional characters and the chief of security police gives particular promi-
nence to realism. Contrasting the annoyingly stupid talk of Auntie M. and the
facts provided by a high ranking police expert accentuate the truthfulness of the
story. The third contrast to the tales of Daddy Jannsen underlines that the said in-
formation should be taken seriously. Thus the article conveys the message that
the involvement of organised crime in politics is a real, true and serious threat, by
no means vicarious or virtual.

Similarly to the series of articles described above, one will not find the word
“corruption” here. Originally, Pihl never used that term in respect of politics in
Estonia. In his paper, “corruption” is applied to cases where organised criminals
establish contact with clerks (officials). He distinguishes two types of corrup-
tion: On the one hand, there is “direct corruption” meaning arrangements be-
tween the clerks (officials) and the criminals or their close relatives in order to
give some companies unfair advantage over others. On the other hand, “collu-
sion with officials” facilitates tax evasion (tax fraud) or smuggling.

However, when politicians are engaged in similar practices with similar
goals of unjust enrichment, it seems not to be corruption any more, but rather
“involvement of organised crime in politics”, or that is at least how the news-
paper presents the issue:

UNDERWORLD HAS CHANGED SWEAT SUITS TO BUSINESS SHIRT. (21
May 2001)

UNDERWORLD IN POLITICS (20 September 2001)

In sum, the series of publications on Jiiri Pihl’s report assert that organised crime
in Estonia has reached a new level of development. That level, involvement in
politics, is considered to be extremely dangerous, especially in the context of Es-
tonia’s integration into Europe. By not using the term “corruption”, emphasis
and responsibility are shifted towards organised crime, while the Estonian politi-
cal scene remains an innocent victim, unawarely caught in the turmoil. There are
striking similarities in the way the alleged criminal connections of the Mayor of
Tallinn, and the general issue of politicians and organised crime are presented.
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Conclusion: Organised crime and criminals in media
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In all three series of publications there are common features that help to recon-
struct the meaning of organised crime and criminals in Estonian media. Firstly,
organised crime is presented as a dangerous phenomenon that exists and devel-
ops on its own, parallel to the development of the Estonian society. The phenom-
enon is presented as existing outside the society and state, somewhere in the
“twilight zone”. This is done by using war metaphors (words like involvement,
penetration, underworld etc) on the one hand, and metaphors of fatal sickness on
the other (cancer developing metastases). Such presentation of organised crime
highlights its dangerousness. The seriousness of the danger is then accentuated
by using high ranking officials as sources of reference. To put it in a nutshell: or-
ganised crime is an extremely dangerous phenomenon that threatens Estonian
society from the outside.

Secondly, the concept of organised crime is extremely vague. Itis presented in
general terms. The existence of organised crime, or rather of some large criminal
organisation, is taken for granted. For example, when talking about “underworld
in politics”, “director of underworld-related Russian Cultural Centre”, “Mafia”
or a “representative of organised crime”, one tacitly presumes that all those activ-
ities are well-orchestrated. However, no organisation, nor its activities are de-
scribed. The accusations levelled against a given person are not conclusive, but
confined to castigating him for being “affiliated” to the said organisation.

Thirdly, the notion of organised crime and criminals is strongly connected to
the ethnic background of the latter. Even when the context of ethnic background
is not explicitly voiced, as for example in the paper by the Director of the Board
of Security Police, implications of such context are slid in by the newspaper. Dis-
cussions on Ever’s personality with reference to Pihl’s statement about organised
crime, or the prevailing self-explanatory “knowledge” that Mafia consists of
“Russian speaking businessmen of Jewish origin” are just a few examples. Peo-
ple with a familiar ethnic and cultural background are considered “one of us” and
perceived as businessmen (e.g. Meelis Lao), while others are more likely to be
organised criminals (e.g. Haitov, Ever).

In legal discourse, organised crime is defined as criminal activities, but the
mass media defines it as a big and vague organisation or a network based on kin-
ship ties. These ties are based on common ethno-cultural background. In litera-
ture this kind of model of organised crime is called an alien conspiracy model,
which in Paddy Rawlinson’s (2002) opinion reduces the complex situation to
simplistic dichotomies which identify the problem as “outside” and “other”.
Such a model and construction of Russians as dangerous strangers may harm the
process of integration of the Estonian society. According to Rawlinson (ibid),
such a model is also supported by large international bodies. US and EU officials
target Russian organised crime as a high-level threat to Estonia. Owing to such
prioritisation, the limited resources of the Estonian criminal justice system are
invested in tightening the Estonian-Russian border, while other problematic ar-
eas, such as trade in steroids and amphetamines run by Finnish dealers and local
Estonians, have been left without proper attention.
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The Last Resort in Action: Initiafives to stop
the diffusion of white-collar crime and
corruption in tfransitfional countries

Abstract

Anna Markovska' and Dmitriy Nochvay?

This paper considers the feasibility of reducing the diffusion of white-collar
crime and corruption in emerging markets by strengthening the international fi-
nancial regulation regime. The authors analyse recent changes in legislation pro-
vided by the international and national regulatory systems, such as FATF and
OECD, and evaluate the dialogue and co-operation between developed and
emerging markets in handling this problem. As a case study the authors outline
the Ukrainian experience with policing white-collar crime, including the help it
has received from the international community, and assess the results of this col-
laboration.

Introduction

Over the last ten years a lot of studies have been published discussing the prob-
lems experienced by transitional countries (Fleming, Chu, Bakker 1996; Shelley
2000). A number of studies have concentrated on corruption and its impact on
the development of the emerging markets (for the discussion of the so-called re-
lationship banking see Siegelbaum, 1997; highly politicised process of loan is-
suing discussed by the International Bank for Reconstruction and Development
& World Bank, 2001; for the case study of corruption in Ukraine see
Markovskaya, Pridemore, Nakajima, 2003). All transitional countries aim to
achieve sustained economic development and to establish transparent financial
institutions to allocate resources and provide productivity enhancing invest-
ments. While almost all transitional countries have underdeveloped financial
markets (Claessens, Djankov, Klingebiel 2000; Coffee 2001), it seems that the
countries experiencing problems with political and judicial reforms tend to have
a very low level of major financial indicators (De Melo, Denizer, Gelb, Tenev
1997).

Following the recent events and continuous threat of international terrorism,
the global financial community has become increasingly worried about the ef-

1 Canterbury Christ Church University College, Department of Social Science, Canterbury, Kent CT1 1QU.
2 Legislative Development Consultant, Ukraine.
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fectiveness of financial supervision and financial policing. The USA legislation
regulating the financial sphere has experienced dramatic changes. The Uniting
and Strengthening America by Providing Appropriate Tools Required to Inter-
cept and Obstruct Terrorism Act (USA Patriot Act) of 2001 imposed strict rules
on US and foreign banks and financial institutions (Alexander 2002). A number
of countries and international organisations, such as FATF and OECD have in-
troduced new regulations to address the issues of international financial control
and corruption of foreign state officials. Different projects have been organised
in attempt to help transitional countries. For example, in February 2003, the Eu-
ropean Commission and Council of Europe Against Money Laundering in
Ukraine (MOLI-UA) launched a project aiming to support the efforts of Ukraine
in establishing a fully functioning system against money laundering.

Understanding the difficulties experienced by transitional countries in fight-
ing corruption, how feasible is it to expect that countries such as Ukraine can
comply with the new rules? How easy is it to transfer the laws and regulations
adopted by one country to another, and not to be delusioned by the results? These
questions present a serious problem to the outside world. This is partly caused by
the political sensitivity of the issue.

In this paper the present authors attempt to provide a basis for discussing the
impact of the requirements of the international financial regulations on the devel-
opment of the financial system in transitional economies such as Ukraine.

The paper starts with a brief introduction to the banking system in Ukraine,
then discusses the recent changes in the international financial regulation, and
the attempts of the Ukrainian authorities to comply with the changes.

A brief overview of the banking system in Ukraine

During the Soviet time, savings were allocated through government’s budget and
alargely passive banking system. In 1991, with the collapse of the Soviet Union
and the establishment of the independent state, Ukraine decided to use the bank-
ing industry as a tool to allocate resources to help advances in the economy. The
banking system in Ukraine consists of the Central Bank—the National Bank of
Ukraine, with its functions of monetary policy and banking supervision, and of
commercial banks. The adaptation of the new approach towards banking al-
lowed Ukraine to increase the number of banks from only a few in 1989 to more
than 70 in 1991, and 230 in 1995 (National Bank of Ukraine 2003)*. However,
rising quantity was not followed by improved quality. The creation of the ‘new
banking’ mechanism manifested itself in an extremely liberal policy adopted by
the Central Bank of Ukraine.

Many new private banks were established by enterprises and functioned as
pocket banks (Kurkchiyan 2000; Siegelbaum 1997; World Bank 1999). Ukrai-
nian banks failed to play the role of a major mediator enhancing long-term in-

3 Tounderstand such a sharp rise in the number of banks one has to bear in mind not only the pure economic factors, but
also the cultural ones. For the rich living in a transitional society, itis ‘cool’ to own a bank. Secondly, itis an undeniable
fact that “the best way to rob a bank is to own one” (Calavita, Pontell, Tillman 1997, 58).
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vestments. A study conducted by the International Bank for Reconstruction and
Development in 1997 suggests that only 5% of the active enterprises succeeded
in obtaining loans from the financial sector (Siegelbaum, 1997).

From 1995 to 1998 the legislation allowed the opening of anonymous ac-
counts in foreign currency without identifying the beneficial owner. In 1995, the
official view* was that the legal framework for these accounts was sufficient
enough to provide for anti-money laundering measures. A few years later, the
use of anonymous accounts was banned in Ukraine as a result of the influence of
the international community and ratification of the international treaties by
Ukraine. It is easy to see that the 1990s were marked by the absence of financial
regulation in the country. However, there was an attempt to regulate the financial
sphere. The problem was that banking regulations were constantly changing,
sometimes confusing the users and creating loopholes for the abuse of the system
(purposefully in order to obtain financial gain, or by mistake due to lack of
knowledge).

Transitional literature identifies the following systemic factors which led to
the criminalisation of the banking industry: poor regulation and supervision,
poor accounting and excessive taxation, an inadequate legal infrastructure for
lending, and pervasive corrupt practices coupled with weak banking skills and
mismanagement on a significant scale (Fleming, Chu, Bakker 1996).

The international financial community (in particular, organisations such as
FATF, OECD, the Council of Europe), and recently, the initiatives undertaken by
the United States, have all contributed to the so-called ‘westernisation’ of the
Ukrainian standards of the financial regulation. As a study of the law on corrup-
tion (Markovskaya, Pridemore, Nakajima 2003) suggests, the biggest problem
to address is the enforcement of the ‘Western style’ financial regime.

The following sections deal with the developments in the international finan-
cial regulations and identify the changes these developments brought to the regu-
lation of Ukrainian banking.

The Patriot Act: international response to terrorissn and
its implications for international financial regulation

USA Patriot Act 2001

The attack on the USA on 11 September dramatically changed the international
approach to dealing with terrorism and its financial aspects. The US Government
has adopted extraterritorial financial controls on foreign banking and financial

4 Presidential Decree issued in August 1995 allowed the use of anonymous accounts in foreign currency. The idea be-
hind the degree was that it would help liberalising the foreign currency market and improve the investment situation, so
that grey money would leave ‘grey economy’ and be legalised. With the Ratification of the Council of Europe conven-
tion in 1990, Ukraine had to adapt measures to prevent the use of anonymous accounts, and that is why in July 1998 the
President issued a decree “On some issues of the banking secrecy”, prohibiting the opening and use of anonymous ac-
counts. However, the National Bank of Ukraine adopted the instruction (Instruction No. 469, 9 October 1998) on the
rules and functioning of the so-called coded accounts, where the owner of the account could restrict the number of peo-
ple aware of the existence of the account, although the rules did allow the identification of the owner to the official au-
thority in case of criminal investigation. In March 1991 National Bank of Ukraine revoked the Instruction No. 469.
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institutions that facilitate transactions with, or assist designated terrorist groups.
In October 2001, the US Congress enacted legislation entitled ‘the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept
and Obstruct Terrorism’ (the Patriot Act 2001). Title III of the Patriot Act deals
with the International Money Laundering Abatement and Anti-Terrorist Fi-
nancing Act of 2001. It concerns US and foreign banks and financial institutions.
Among the other provisions, Title III provides authority to take targeted action
against countries, institutions, transactions, or types of accounts that the Secre-
tary of the Treasury finds to be of prime money-laundering concern. It contains
high standards of due diligence for inter-bank correspondent accounts and pay-
able-through accounts opened at US financial institutions by foreign offshore
banks and banks in jurisdictions that have failed to comply with international
anti-money-laundering standards (Alexander, 2002).

Provisions of US Executive Order 13224 on 24 September 2001 together with
the USA Patriot Act impose extra-territorial jurisdiction on foreign banks, com-
panies and individuals who conduct, facilitate or assist transactions involving
US-designated terrorist organisations and provides a framework to establish a
set of new reporting requirements and due diligence standards for US and for-
eign financial institutions designed to combat international money laundering
and to stop terrorist financing (Alexander 2002).

Title III of the Patriot Act is called the International Money Laundering
Abatement and Anti-Terrorist Financing Act of 2001. It contains the major pro-
visions addressing not only US banks and financial institutions, but foreign fi-
nancial institutions as well. Section 312 of the Patriot Act requires financial insti-
tutions to establish due diligence programmes for correspondent accounts of for-
eign financial institutions and private banking accounts of “non-US persons”.
With regard to correspondent accounts for foreign banks, the proposed regula-
tion requires that a due diligence programme must: first, assess whether the for-
eign institution presents a significant risk of money laundering; second, consider
information from US government agencies and multinational organisations with
respect to supervision and regulation of the foreign institution; third, review
guidance from the Treasury and federal regulators regarding risk associated with
particular foreign institutions; and fourth, review public information to decide
whether the foreign institution has been the subject of any criminal or regulatory
action relating to money laundering (Alexander 2002). Special attention is given
to certain foreign institutions that operate under licenses issued by countries re-
garded as non-co-operative with international anti-money laundering principles
(i.e. FATF).

With regard to due diligence programmes for private accounts of non-US per-
sons, the proposed regulation requires that such programs must: establish the
identity of all nominal holders and beneficial holders of the accounts, including
information on their lines of business or source of wealth; identify the source of
funds deposited into the account, identify whether any holder may be a ‘senior
political figure’ (if it is established that account holder is a senior political official
further due diligence is required), and report any known or suspected violation of
law conducted through or involving the account (Alexander 2002).
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The due diligence regulation is believed to be the ‘further-reaching’ regula-
tion issued under the Title III (Gimbert 2002). If suspicious financial transac-
tions are discovered, the institutions must report to federal law enforcement
agencies and the Treasury. The reports are then entered into a confidential data-
base. The FBI uses this database to create a list of suspicious persons and bodies,
which is available to all financial institutions.

Section 313 (a) of the Patriot Act prohibits some financial institutions from
establishing, maintaining, administering or managing correspondent accounts
with foreign banks that have no physical presence in any jurisdiction (known as
‘shell banks’). Section 315 entitled ‘Inclusion of foreign corruption offences as
money laundering crimes’ recognises bribery and other foreign corruption of-
fences as unlawful manifestations of money laundering.

The definition of financial institutions is expended to include foreign banks or
other financial institutions operating outside the USA (Alexander 2002). The
regulations issued by the Department of Treasury determine the financial institu-
tions subject to anti-money-laundering laws. New regulations also apply to con-
centration accounts to prevent the financial institution’s customers from anony-
mously directing funds into or through these accounts.

Section 326 of the Patriot Act sets up the following rules: “all financial institu-
tions must have a Customer Identification Program detailing its Identity Verifi-
cation Program; all new accounts need to be screened against the OFAC and
other published lists of suspected terrorists and terrorist organisation; any docu-
ments used to identify the new account holder, such as, driver license, passport,
social security card, etc, need to be verified against a third party database to de-
termine that the identity is valid to extent reasonable and practicable; a database
of all accounts needs to be maintained that includes the account name, date of ac-
count opening, identifying information presented, and the items used to verify
the identity. This information needs to be time and date stamped and maintained
for 5 years following the closure of the accounts” (Penley 2002). A new obliga-
tion to identify the ‘foreign beneficial owners’ of certain accounts at US financial
institutions may in some jurisdictions lead to conflicts with the privacy protec-
tion provisions.

Section 311 of the Patriot Act gives the Secretary of the Treasury the authority
to designate a foreign jurisdiction, a foreign financial institution, or a type of ac-
count or transaction as a primary money laundering concern. Once designated,
the secretary can require U. S. financial institutions to take appropriate counter-
measures. In December of 2002, Treasury made the first designations under Sec-
tion 311, identifying both Nauru and Ukraine as primary money laundering con-
cerns. However, as a result of the important steps undertaken by Ukraine to ad-
dress deficiencies in anti-money laundering legislation, the Treasury Depart-
ment announced on 15 April that it had rescinded the designation of Ukraine as a
primary money laundering concern pursuant to Section 311 of the USA Patriot
Act.



The international response

The USA initiatives to strengthen anti-money laundering control has been re-
garded as highly controversial, but long-awaited in terms of establishing
world-wide understanding of the danger of the abuse of financial institutions.
The Patriot Act 2000 received a wide international response. Below are just a few
examples of the consequent initiatives, undertaken by two international organi-
sations, United Nations and FATF, and one country, the UK.

The United Nations adopted resolution 1373 which identifies some extra
measures that need to be taken into account to prevent future terrorist acts. In Ar-
ticle 2 (c) it is stated that countries are required to prevent and suppress the fi-
nancing of terrorist acts and to refrain from providing any type of support, active
or passive, for terrorists and to deny safe haven to those who finance, plan or par-
ticipate in terrorist acts.

FATF issued “Special Recommendations” on terrorist financing to establish
the basic framework for detecting, preventing and suppressing the financing of
terrorism and terrorist acts. Special recommendation II asks each country to
criminalise the financing of terrorism and associated money laundering. Alexan-
der (2002, 320) writes that “The ‘Special Recommendations’ supplement and re-
inforce the measures already adopted by the UN and create a more comprehen-
sive international regime for interdicting the financing and commercial support
of terrorists and terrorist activities.”

The UK Government adopted a number of measures to combat the financing
of terrorism. Anti-Terrorism, Crime and Security Amendments to the Terrorism
Act 2000 adopted in November 2001 create new offences, including offences of
international terrorism, stipulating that it is illegal for a person to solicit, or to re-
ceive, money or property on behalf of terrorists if the person knows or has reason-
able cause to suspect that such money may be used for the purpose of terrorism.

It is difficult to predict the implications of these new rules for the developing
nations. What is clear is that financially advanced countries such as USA and UK
take the issue of the abuse of financial system very seriously, and that they are
willing to impose a set of strict regulations allowing the financial system to iden-
tify the terrorist finances at a very early stage. It is also important to remember
that corruption of foreign state officials is now considered an offence by the US
legislators. In countries where corruption is endemic these changes can cause a
lot of difficulties.

Financial stability in emerging financial markets:
Ukraine at the international agenda

FATF black list: the image of Ukraine

On 7 September 2001, FATF added Ukraine to the list of non-co-operative juris-
dictions. Non-cooperative jurisdictions are those, which have not made adequate
progress in addressing the serious deficiencies in anti-money laundering legisla-
tion identified by the FATF. In September 2001, Ukraine was deemed to meet the
following FATF criteria: 4, 8, 10, 11, 14, 15, 16,23, 24, and 25. These criteria de-
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scribed are: (4) existence of anonymous accounts or accounts in obviously ficti-
tious names; (8) secrecy provisions which can be invoked against, but not lifted
by competent administrative authorities in the context of inquires concerning
money-laundering; (10) absence of an efficient mandatory system for reporting
suspicious transactions to a competent authority, provided that such a system
aims to detect and prosecute money laundering; (11) lack of monitoring and
criminal or administrative sanctions in respect to the obligation to report suspi-
cious or unusual transactions; (14) regulatory or other systems which allow fi-
nancial institutions to carry out financial business where the beneficial owner(s)
of transaction is unknown, or is represented by an intermediary who refuses to
divulge that information, without informing the competent authorities; (15) laws
or regulations prohibiting international exchange of information between ad-
ministrative anti-money laundering authorities or not granting clear gateways or
subjecting exchange of information to unduly restrictive conditions; (16) pro-
hibiting relevant administrative authorities to conduct investigations or inquiries
on behalf of, or for account of their foreign counterparts; (23) failure to provide
the administrative and judicial authorities with the necessary financial, human or
technical resources to exercise their functions or to conduct their investigations;
(24) inadequate or corrupt professional staff in either governmental, judicial or
supervisory authorities or among those responsible for anti-money laundering
compliance in the financial services industry; (25) lack of centralised unit (i.e., a
financial intelligence unit) or of an equivalent mechanism for the collection,
analysis and dissemination of suspicious transactions information to competent
authorities (FATF 2000).

FATF criterion 11, lack of monitoring and criminal or administrative sanc-
tions in respect to the obligation to report suspicious or unusual transactions,
needs to be explained in greater detail. According to Article 64 of the Law on
Banks and Banking Activities, banks are required to identify persons involved in
substantial or suspicious transactions. Pursuant to the law, the threshold for a
substantial transaction is 50,000 euros, and in cash transactions 10,000 euros.
Suspicious transactions are defined to have the following characteristics: (1) car-
ried out in an unusual or unjustifiably complicated conditions; (2) are not eco-
nomically justified or are against the legislation of Ukraine. Some Ukrainian re-
searchers (Neelov, 2001) argued that observing the law would mean that a major
part of transactions of legal and physical persons undertaken in Ukraine would
have to be reported.

Arguments did not help. Ukraine was given till the completion of the third
round of the FATF’s evaluation to work on the serious deficiencies identified.
Otherwise if would have to face FATF’s counter measures.

The deficiencies relate to problems on various areas: financial regulations, in-
ternational co-operation, and recourses available to finance public and private
sector. The last-mentioned obviously derives from the poor state of the economy
and state budget deficit. It has to do with the general lack of resources, while the
other problems tend to be characterised by the lack of political will in the coun-
try. For example, the draft law on Anti-Money Laundering legislation was dis-
cussed in the Parliament for almost a year after FATF had identified the problem
and warned Ukraine about possible sanctions.



Law of Ukraine on Prevention and Counteraction of Legalisation
(“Laundering”) of the Proceeds from Crime

On 7 December 2002, Ukraine enacted the “Law of Ukraine on Prevention and
Counteraction of Legalisation of the Proceeds from Crime”. According to the
FATF, this legislation did not, however, address the main deficiencies detected in
2001 during FATF’s anti-money laundering review in Ukraine. In mid-Decem-
ber 2002, Members of the FATF decided to impose counter measures on
Ukraine. Then on 14 February 2003, the FATF informed: “FATF members have
decided to withdraw the application of additional counter-measures with respect
to Ukraine as the result of a recent enactment by Ukraine of comprehensive
anti-money laundering legislation that addresses the main deficiencies identified
by FATF in 2001 and reaffirmed in December 2002. Ukraine will remain on the
list on NCCTS until it has implemented effectively its new anti-money launder-
ing legislation” (FATF 2003, downloaded from http://www1.oecd.org/fatf/
FATF withdraws counter measures with respect to Ukraine, 14 February, 2003).
Asitwas already mentioned, Ukrainian Parliament discussed the draft law for
more than a year. The law was finally approved by the Parliament and signed by
the President only a couple of weeks before the FATF’s deadline in December
2002. This law consists of 16 articles, described under 6 sections. Section I: The
General Provisions consists of three articles: Article 1 provides definitions, Arti-
cle 2 gives an account of activities related to money laundering, and Article 3 de-
scribes the scope of the law. According to Article 1, the primary definitions are:
profit, illegal activity which leads to money laundering, money laundering, types
of financial activity, compulsory financial monitoring, and local (internal) finan-
cial monitoring. Profitis defined as any economic advantage criminally acquired
and then legalised; profit shall mean money or securities, movable and immov-
able property, property rights, any other items covered by property rights. Illegal
activity which is followed by money laundering shall mean activity which ac-
cording to the Criminal Code will lead to three or more years imprisonment or
activity which is considered to be criminal according to the criminal code of an-
other country (and the same activity is prohibited under the Criminal Code of
Ukraine), and as a result of which the profit is illegally obtained. Financial trans-
action shall mean any transaction aimed at making or assisting in transaction by
means of: bank account transaction; foreign currency exchange; assisting in is-
suing, buying or selling of securities; giving or receiving a credit; insurance (re-
insurance); giving or receiving financial guarantees; managing the securities
portfolio; issuing a state or other money lottery; assisting in issuing, buying or
selling of securities, payments, postal cash transaction or other means of pay-
ment; opening an account. Section II describes the system of financial monitor-
ing in Ukraine. Article 4 of the Section Il identifies two levels of financial moni-
toring in the country: primary and state. The primary financial monitoring units
are: commercial banks, insurance and other financial institutions, agencies
authorised to receive, pay and transfer money; commodity or stock or other ex-
changes; professional players at the securities market; investment trusts; com-
missions shops, gaming houses and organisations which hold lotteries of any
kind; post offices, telegraph offices and legal entities that provide, in conformity
with the law, services of receiving, paying, conveying, transferring money or
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management of investment funds or non-state pension funds. The state financial
monitoring units are represented by governmental agencies and the National
Bank of Ukraine, and authorised under the law to regulate and monitor financial
operations. Article 5 describes tasks and duties of the primary financial monitor-
ing agencies. These duties include identification of the initiator of a financial
transaction, detection and registration of any doubtful transactions, reporting fi-
nancial transaction under financial monitoring to a special unit (reporting shall
occur not later than three days from the day of transaction registration); assisting
the special financial monitoring units in the financial transaction analysis; at re-
quest of the financial monitoring agencies provide additional information re-
garding a particular financial transaction, even if this information constitutes
banking and commercial secret (information shall be provided no later than three
days after the request is received); keep the financial monitoring in secret from
the client. The primary financial monitoring units shall keep the file of identifica-
tion of the initiator of a financial transaction under financial monitoring for five
years. Article 6 states the details of the information used to identify physical and
legal persons, including residents and non-residents of Ukraine. According to
Article 6, identification is not necessary if the transaction is initiated by someone
who has already been identified before. Article 7 gives a right to the financial in-
stitutions to refuse financial transaction. Article 10 identifies the duties of the
state financial monitoring agencies, such as the National Bank of Ukraine and
the authorised bodies, to control that the primary financial monitoring institu-
tions act in compliance with the obligations prescribed by the law, and to inform
a special unit of the violations discovered by financial operators.

Section III describes the financial operations subjected to compulsory and in-
ternal financial monitoring. Article 11 states that a financial operation is subject
to control if its value equals to or is more than Hrv 300,000°, or if its value in for-
eign currency equals or is more than Hrv 300,000, or in case of a cash transac-
tion, if its value equals or is more than Hrv 100,000, or if its value in foreign cur-
rency equals or is more than Hrv 100,000, and if the financial transaction has one
of the following characteristics: payment is due to be made to an anonymous ac-
count abroad or is due to be received from an anonymous account abroad, and if
the payment is due to be made to a financial institution situated in a country listed
by the Cabinet of Ministers as off-shore zone; buying or selling travel cheques or
other means of payment; financial transactions conducted with countries which
do not co-operate with international organisations tackling money-laundering;
transfer of money abroad with the purpose that the receiver receives the money in
cash; opening account to a third person; foreign transfers conducted despite the
absence of a foreign trade agreement between the parties involved; cash pay-
ments for securities purchased; lottery or casino payments; foreign currency ex-
change.

According to Article 12, financial operations shall be monitored if they are
unnecessarily complex, or the information obtained cannot be checked (for ex-
ample, changes made by one of the parties in regard to money re-allocation, etc.);

5
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if the financial operation does not correspond with the business activity of the cli-
ent described in related documentation; if there is a reason to suspect that the cli-
ent has conducted financial operations to avoid financial monitoring. Section IV
states the tasks, functions and duties of the authorised authority.

Section V of this law is of particular importance to this research because it
aims to regulate international co-operation in regard to the anti-money launder-
ing measures. Article 15 identifies the grounds for and forms of international
co-operation for prevention and counteraction of legalisation (laundering) of the
proceeds from crime and terrorism financing. The article states that international
co-operation for the prevention and counteraction of legalisation (laundering) of
the proceeds from crime and terrorism financing shall be based on the Conven-
tion on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime (1990) and other international treaties of Ukraine, this Law and other
Ukrainian laws and regulations. Refusal and postponement of co-operation shall
be handled on the grounds and in the manner prescribed by the Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime
(1990).

Article 16 describes the agencies involved in international co-operation. Ac-
cording to Article 16, the central agencies to carry out international co-operation
for the prevention and counteraction of legalisation (laundering) of the proceeds
from crime shall be the Ministry of Justice of Ukraine with regard to judicial de-
cisions, and the Office of Prosecutor General of Ukraine with regard to investi-
gating criminal cases. The information or evidence provided by the said agencies
within the framework of international co-operation for the prevention and coun-
teraction of legalisation (laundering) of the proceeds from crime shall not be
used by authorities of a foreign state for the purposes of investigation or judicial
proceedings not mentioned in the judicial request, without a prior consent of the
Ministry of Justice of Ukraine or the Office of Prosecutor General of Ukraine.
The authorised agency shall co-operate with appropriate authorities of foreign
states for the purpose of exchanging information on legalisation (laundering) of
the profits, shall co-operate with the Financial Action Task Force (FATF) and
other international organisations aiming to prevent and counteract the legalisa-
tion (laundering) of the profits. Section VI states the consequences of breaching
this law.

The adoption of the above-described legislation is considered to be a very im-
portant step towards international co-operation in fighting money laundering.

Discussion

The above-described law can be regarded as a victory of the international com-
munity, and FATF in particular. Without pressure from the international commu-
nity, the adoption of this law in Ukraine would not have been possible. However,
there are still deficiencies to be addressed to ‘clear’ the country’s name.
Despite the achievements made in the area of international financial regula-
tion, some researchers argue that international pressure is not always good (Por-
ter 2001; Ward 2002). Common tendencies can be observed by considering in-
ternational organisations dealing with financial regulation. These organisations
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tend to represent a number of developed countries that get together and establish
new regulatory arrangements which are then imposed on emerging markets.
Concerns have also been voiced about the democratic principles involved in an
international attempt to regulate the globalised financial services. There is a ten-
dency to exclude developing countries from the international collaboration. Por-
ter (2002) argues that the Basle Committee’s bank regulations do not match the
needs of the microfinance industry in developing countries. Ward (2002, 4)
criticises the New Basel Accord, stressing the differences between countries and
arguing that if “the New Accord is implemented without major adjustments it is
likely to fail in developing countries”. Ward (2002, 4) provides reasons for this:
“greater macroeconomic volatility, greater volatility of external flows and
greater vulnerability to external stocks, weak institutions, and lack of skills in de-
veloping markets.”

It is important to address the special character, and social and cultural tradi-
tions of each individual country when attempting to impose regulations or laws
borrowed from another country. Discussing this aspect of the international finan-
cial regulation, Rider (2002) argues that while it is understandable that leaders
and politicians wish to develop ways to fight organised crime worldwide, it is by
no means sensible to transport the laws and legal procedures of one jurisdiction
to the legal system of another (at least not without adaptation). “The need to es-
tablish a convincing and workable balance is all the more important in the con-
text of small, developing and transitional economies. These highly vulnerable
states may well find themselves effectively deprived of the advantages and ser-
vices of those more developed and stable countries that are able to espouse the
sort of measures found in legislation such as the Patriot Act” (Rider 2002).

It is important to understand the complexity of international standards and
regulations. Developing countries often face an interesting dilemma: If they do
not implement the international standards, they will perhaps be punished. If they
do implement them, they may face the risk of wasting resources, and sometimes
extend the roots of corruption (Rider 2002; Porter 2002). Following the interna-
tional pressure, Ukraine will shortly introduce the new structure for financial su-
pervision that stresses the role of financial supervisors. Ward (2002) warns that
supervision is a difficult issue in advanced financial markets, because it, among
other things, involves personal relationships. The National Bank of Ukraine as
the main supervisory body of the country has to try to create a transparent frame-
work for supervision that guarantees equal treatment to all financial institutions.
That is why the Financial Service Intelligence Unit, the foundation of which was
suggested by the President of Ukraine in January 2002, has to be an independent
body. Otherwise, there is a great danger that another corrupt unit will be created
inside the already corrupt structure. If, as suggested, the Financial Service Intel-
ligence unit will be established as an internal structure managed by the Ministry
of Finance, it will be subjected to direct political influence and political supervi-
sion. In this case, the equality of treatment of the financial institutions in the
country will remain problematic. The Financial Intelligence Unit should thus not
be a punitive organisation, but a preventative one capable of providing examples
of best practices.



Concerns about imposing the standards provided by a group of countries with
advanced economies have been voiced before the attack on America and subse-
quent changes in legislation (Porter 2001). It seems as if the critical discussion of
the role of the authoritative supranational decision-making has been postponed
to more peaceful times. It is also difficult to provide an answer to the following
questions: will the strengthening of the international financial regulation lead to
better/faster response from the Ukrainian officials? If not, what measures should
be provided to insure the enforcement?

Despite the criticism towards the approach adopted by the USA authorities,
one thing is obvious: for a country where corruption is endemic, and where the fi-
nancial institutions have not been supervised on the basis of transparent and
equal rules, current changes in the international environment can provide an op-
portunity for reforms.

Conclusion

The last two decades of the 20™ century witnessed enormous technological ad-
vances. This influenced not only the way the financial market works, but also the
way high profile criminals conduct their business. Adamoli (2001, 187-188) no-
ticed “...just as legal businesses are expanding internationally in response to the
globalisation of market, so are the crime enterprises seeking to develop both their
structures and crime trade internationally in order to gain access to new markets,
taking advantage of the discrepancies between the national legal system”.

If allowed to participate in a modern international financial market system,
emerging financial markets find themselves in an advantaged position: more ex-
perienced financial markets can provide financial and technological assistance.
However, at the same time emerging markets can easily be abused by corrupt of-
ficials, criminals, etc. That is why the primary goal of a democratic government
is to develop the framework for transparency of the financial institutions. Experi-
ence suggests that while some governments are not willing to accept the need for
reforms, others are too eager to reconstruct the financial sector of the country.
That is why it is important to establish international mechanisms to control fi-
nancial institutions in emerging economies. A great number of international or-
ganisations have already been created to carry out functions of supervision by is-
suing recommendations and warnings to non-co-operative jurisdictions. An in-
ternational agreement has been reached as to the policies each country needs to
adopt to provide for laws to confiscate the proceeds from serious crime, or at
least those associated with the illicit trade in drugs, the investigation and inter-
diction of the proceeds from such offences, the criminalisation of money laun-
dering, the reporting of suspicious transactions, the imposition of reporting and
due diligence requirements on those most likely to confront money laundering,
and facilitation of international mutual assistance. However, what still needs to
be considered are the most suitable ways of imposing the new rules on the devel-
oping and emerging markets, that is, to make sure that these markets will not suf-
fer from artificial rules and standards. It needs to be remembered that interna-
tional co-operation in such issues as financial regulations is very complex: if
problems are ignored, there is a chance that a financial monster is created inside
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the emerging financial system. On the other hand, if there is too much pressure, it
is possible that the system is denied an opportunity to develop. However, re-
search also suggest that legal framework without an appropriate enforcement
mechanism can create delusions of reality. In Ukraine, the pressure of interna-
tional financial community is necessary to get rid of corrupt state officials and to
set a framework for good practices. Ukrainian experience suggests that reforms
should start from the financial sector, and be as de-politicised as possible.
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To Counter Effecftively Organized Crime
Involverment in Irregular Migration, People
Smuggling and Human Trafficking from
the East. Europe’s Challenges Today.

Robert Oberloher’,
United Nations Interregional Crime and
Justice Research Institute (UNICRI)

Migration is nothing new. On the contrary: we have witnessed constant migra-
tion throughout human history. It is definitely not a crime per se. In recent years,
however, migration has been understood more and more as a global challenge.
The alarming manifestation of irregular (illegal) migration, as well as some spe-
cific interrelated phenomena—most of all people smuggling and trafficking in
human beings—have without any doubt become a crucial security issue. In par-
ticular trafficking in minors and young women for the purpose of sexual exploi-
tation has become an issue of major concern, due to its brutality and rapid expan-
sion during the past decade. These phenomena are increasing and becoming
more transnational in scope and organisation.

Particular concern is caused by the growing link between irregular migration,
people smuggling and human trafficking on the one hand, and Organised Crime
(OC) on the other. We understand that these phenomena are “not a question of a
few isolated cases of border crossing and smuggling—it is a serious organized
crime problem threatening the majority, if not all, developed countries around
the world.”? The specific danger to the State and society derives from the OC
nexus with the legal world—including the State apparatus and the econ-
omy—through corruption and infiltration.

1 Dr.RobertF. Oberloher (PhD) is currently responsible at United Nations Interregional Crime and Justice Research In-
stitute (UNICRI) for Projects focusing on the issue of trafficking in human beings in Eastern and South Eastern Eu-
rope. Disclaimer: the opinions expressed in this paper do not necessarily reflect the view of UNICRI or the United
Nations. Dr. Oberloher is handing in this paper in his private quality as a researcher and in the framework of the 3" An-
nual Conference of the European Society of Criminology, 27-30 August 2003, Helsinki.

2 International Criminal Police Review, N0.489-490/2001, p. 3.
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The OC-Nexus — a dangerous cobweb?®

Terrorism

The
“legal World” |

Especially the people smuggling and organised human trafficking from the Bal-
kan and the Baltic areas to Central and Western Europe challenge security in a
complex and comprehensive way. These regions play an important role not only
in terms of the origin of the involved humans but also regarding the major routes
and active crime syndicates. Germany, Austria and Switzerland are definitely
among the favourite destination countries.

Main Routes and Nodes for the Central European
Context:
lllegal Migration, People Smuggling and
Trafficking in Human Beings

Eastern

" Southern South Eastern
Routes Routes

3 Graphic: Oberloher, cf. Oberloher: Transnational Organisiertes Verbrechen, Munich 2001.
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According to national statistics®, citizens from Asia, Russia, the Balkans
(namely Yugoslavia, Ukraine, Moldova and Romania) and the Baltic countries
have in the past few years been continuously present on the list of the 10 national-
ities that dominate illegal migration, people smuggling and human trafficking
into Germany, Austria and Switzerland. According to IOM (2001), the Ukrai-
nian Ministry of Interior has estimated that in Ukraine alone, some 400,000
women have been subjected to trafficking during the past decade While the value
of such roughly estimated numbers remains, of course, always somehow limited,
the figures may give an idea of the dimensions behind these phenomena. OC is
attracted by the businesses’ potential for huge profits on the one hand, and the in-
ternationally still relatively low risk® of detection, prosecution and arrest on the
other. The OC-link produces a more sophisticated, aggressive and lucrative ex-
ploitation network for both the illegal migration and the sex business.

OC manages these criminal businesses regardless of any ruthless violations of
the fundamental rights of the victims. Eastern and South-eastern European
OC-syndicates are reported to be increasingly involved in smuggling of persons
and trafficking in human beings, especially for sexual exploitation. Trafficking
in young women and girls from Eastern Europe has—as found by intelligence
and investigative sources, such as the German Bundeskriminalamt6—grown to
be the biggest source of females to be exploited in the European sex industry. Ac-
cording to Interpol findings, OC groups are involved in the entire spectrum of ac-
tivities associated to it. Local crime gangs operating in various Eastern and
South-eastern European countries manage the recruitment of the victims, techni-
cal issues (from false passports and visas to transport facilities and logistics) and
the transnational trafficking connections with their international counterparts.
The various gangs own a lot of brothels, dancing clubs and hotels, and play a ma-
jor role in prostitution rings and business. The business continues to in-
crease—in terms of victims involved as well as in turnover and profits. A recent
Europol 18-case study (in the framework of the “Falcone” programme) showed
the importance of major routes emerged and developed for human trafficking
from the East. Official national crime statistics from Germany and Austria’ con-
firm these findings. Apart from the important “Balkans routes”, irregular immi-
grants (a significant number of whom are women for sexual exploitation) that are
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stopped at the Austrian or German borders come over the “Eastern routes”
(among which “North Eastern Routes”).?

In Europe, smuggling and trafficking in people and in other “commodities”
(such as drugs, weapons) are mostly organised and run by the same criminal net-
works. They basically follow the same routes and show significant similarities in
some “typical” OC-methods. The German BND (secret service) warns that
crime in general and transnational organised crime in particular spread along the
migration flows. According to the findings of the different security agencies, a
very important role in this context is played by the larger ethnic communities
which are concentrated on preferred locations, and more and more present in cer-
tain European metropolises.” OC directly and indirectly profits from migrant
flows. On the one hand, ethnic communities are used by transnational crime syn-
dicates as local bases for their criminal activities, and for infiltration. On the
other hand, as national law enforcement agencies in different countries have ob-
served, there is a growing trend of migrants turning to professional organisations
and networks for illegal border-crossing and entering the EU—which makes the
business big and lucrative for the organised criminals.'” In addition to that, ille-
gal migrant flows form huge and uncontrolled black markets for illegal goods,
commodities and services, and meet the demand for informal or black labour.!!
Smuggling activities as well as transportation, distribution and logistics are
heavily interlinked and often provided or organised by the same criminal actors
and networks. Some crime syndicates (but also a number of looser networks) op-
erate as drug and human traffickers, or as people and arms smugglers at the same
time. Linkages are highly developed when it comes to money laundering activi-
ties, but also to customs or border police bribery. As a consequence, logistics, or-
ganisations and the routes that supply Europe with illegal drugs and illegal mi-
grants are basically the same.!?> For example, the Albanian OC-groups, as has
been found by the Italian “Antimafia” agency, use similar routes and logistics
when trafficking drugs, smuggling migrants or trafficking human beings.'* Also
the German authorities have identified significant parallels in the routes of illegal
migrants, smuggled people, trafficked humans, refugees and asylum seekers on
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the one hand, and other “commodities” such as drugs on the other.'* This may to
a certain extent result from the fact that a part of the illegally brought-in mi-
grants—as cases in past years have proven—find themselves in a hostile
exploitive relationship in which they are even forced to commit crimes, for ex-
ample to smuggle or deal drugs for the local destination market, in order to pay
off their “debts” to the organised traffickers/smugglers.' Drug crimes are often
related to nightlife crime, prostitution and illegal migration. An explanation for
this may be the fact that OC-groups involved in specific illegal or criminal busi-
nesses have not only established links of cooperation and commerce, but a lot of
them are active in several fields.'® Parallels seem even more obvious when local
geographic, economic and social opportunities for the criminals are also taken
into account. These parallels and linkages need to be taken into consideration
when strategies to “combat” the individual OC-phenomena are developed.

Europe’s borders within the EU are today open, the exchange of goods has
risen enormously over the past decade between West and East, North and South,
and the volume of migration flows towards Europe has reached unprecedented
levels. All this poses, without any doubt, an increasing challenge to internal se-
curity politics in Europe. Experts warn about underestimating the dangers the il-
legal migration flows and other crime phenomena pose to the State and society.'”
The high social and economic costs for society, dangers to internal security de-
riving from the spreading of informal, illegal and criminal practices, corruption,
as well as the rise in criminal assets (and therefore power) and the growing
shadow economy with its various black markets are not to be ignored, either. In
addition to the more “traditional” fields such as drugs and arms smuggling, OC
has created well-established and more and more sophisticated means for smug-
¢ling and trafficking people. The turnover of these is estimated to be as high as
that of the illegal drug market, ranking them among the most lucrative OC activi-
ties.'® The real size of these criminal businesses, the dimension of illegal migrant
flows, and the annual number of people smuggled or trafficked can—if at
all—only be roughly estimated (based on the cases annually detected—mostly
by chance—by customs or the police).

Even then, one can safely assume that these phenomena have reached a level
which can be regarded as significant. The existence of a huge black market is cru-
cial to most border-crossing crimes; sufficient demand is a necessary prerequi-
site for any lucrative business, legal or illegal. Once again these markets and
businesses are linked through the actors and structures involved, through the ille-
gal flows of dirty capital, and, in some cases, through forms of barter-trade:
some criminal groups collaborate at times by exchanging “goods” to serve their
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However, when it comes to trafficking in human beings, we face a crime against humanity and as such also an impor-
tant human rights issue.
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VISIBLE AREA (known / officially recorded by police)

DARK AREA  (the enormous share of crimes that are
not known / not recorded by the police;
the unknown variable; at best to be
estimated)

DARK AREA

clientele—drugs for young women, weapons for drugs, etc.'® Strategic re-invest-
ments of illegal profits are another relevant element in the OC-picture: buying
key-businesses such as import-export companies, transport enterprises and
travel agencies (for covering smuggling of illegal migrants, drugs, etc.), hotels,
bars and pubs (for storing drugs, for illegally accommodating and hiding people,
for dealing drugs and for offering illegal prostitution), as well as foreign ex-
change businesses for money-laundering. Police raids into certain city quarters
of various cities in Europe have shown these connections.?® As important are the
parallels between the various smuggling and trafficking fields related to corrup-
tion. The spreading of corruption in general can be seen as a fertile breeding
ground for the development and growth of OC. Corruption—together with infil-
tration—intertwines criminal world and legal businesses (e.g. banks, transport-
ing) as well as the State apparatus (police, customs, administration, politicians).
There have been some cases in Europe where even the police have been involved
in local drug business and illegal prostitution.*!

Primary routes for smuggling drugs and people to Europe follow important
migration and trade routes. Significant “plaques tournantes” for drug trafficking
and illegal migration are i.a. Russia (Moscow), Turkey (Istanbul) and the Bal-
kans. Besides Greece, Italy (especially its Southern territory) plays a key role as
a “Gateway to the EU”, with “motoscafi” and ferries bringing illegal migrants,
drugs, weapons and other “commodities’ ashore, arriving via Tunisia / North /
Western Africa, or Albania/the Balkans. Other important routes run through the
Balkans or from Eastern Europe via Hungary, Slovakia, Czech Republic and Po-
land into Germany and Austria—countries which are attractive for their eco-
nomic potential and developed markets, and which to date have been most ex-
posed to the famous East-to-West smuggling routes.?

All this, explained by necessity in a few lines, demonstrates the complexity of
the existing OC-network structures, and gives an idea why the linkages between
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the different OC-fields are indeed so relevant. If we really intend to combat phe-
nomena such as irregular migration and drug trafficking, it is necessary to under-
stand that we will have to focus on the prevention of the phenomena—and thus
on their root causes Effective countering of Organised Crime involvement in ir-
regular migration, people smuggling and human trafficking therefore requires,
as a prerequisite, focusing on the parallels, linkages and interrelations among
and between these fields and other crime phenomena, as well as between crimi-
nal actors, structures and networks operating at different levels of the criminal
world, and in the grey area between criminality and legality.??

There seems to be a global consensus of the need for action. With the supple-
mentary protocols to the Palermo 2000 Convention against Transnational Orga-
nized Crime—the protocol against smuggling of migrants and the one against
trafficking in persons—the international community has reached some impor-
tant common minimum standards in addressing these challenges in the future.
However, there is still much to do. Many actions have been initiated, while coor-
dination and cooperation are still insufficient. There are many national and inter-
national, governmental and non-governmental organisations, agencies, groups
and individuals actively engaged in countering the aforementioned businesses
with numerous initiatives, and an even larger number of those who claim to do
so. However, the current initiatives planned or launched by the different govern-
mental and non-governmental actors at national and international levels seem to
great extent underestimate the role of the OC-links**, and comprehensive initia-
tives focusing on this aspect are thus needed. Despite the many initiatives, the
fight against organised illegal migration, people smuggling and human traffick-
ing is wanting in many aspects. Besides the failure to use clear definitions of
these phenomena (which partly derives from the non-standardised criteria for
collecting information),? there are other problems resulting from an inadequate
system to exchange information between actors involved in the anti-trafficking
field, as well as from a lack of a multi-level®® vision of joining knowledge, forces
and strategies to confront the challenges. It is no longer sufficient to tackle such
issues only at local or at national level, nor is it very effective to concentrate
solely on the international level and by so doing dismiss the indispensable na-
tional and sub-national input. Thirdly, there is not sufficient knowledge of the
role of OC, and of its logistic and structural aspects. Gathering information is, of
course, unlikely to be simple because, apart from the smugglers and traffickers
themselves, the people who know the most about the subject are the police, and
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Which, in fact, is responsible for the fact that year after year tens of thousands of people become victims of inhumane
and exploitive treatment through these phenomena. While other institutions and initiatives focus on aspects (such as
awareness-building for potential victims, victim protection and assistance, shelter, repatriation and reintegration),
which, from humanitarian point of view, are without any doubt indispensable in tackling specifically human traffick-
ing, we should not fail to address also the root cause driving the mass phenomena of all three, organised irregular mi-
gration, alien smuggling and human trafficking as well as many other serious crimes—in other words, we should not
fail to address OC!

While the important connections and relations have to be studied and taken into consideration when elaborating coun-
ter-strategies, it is also crucial to make the necessary distinctions.

Oberloher,Robert F.: Moderne Sklaverei im OK-Netz. Effiziente OK-Konfrontation mittels koordiniert-kooperativer
Mehrebenenpolitik, Vienna 2003.
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they may refuse to share some important data and knowledge with others (some-
times still even among themselves, due to restrictions, especially in sensitive
subjects such as these). As a result of the lack of data available, effective strate-
gies and measures to counter OC-involvement in these fields still need to be de-
veloped, and the existing analyses and assessments of the problem are far from
being comprehensive.

We will have to bear in mind that human trafficking and people smuggling are
only a small part of organised crime. Criminals will probably always smuggle
and traffic any type of “goods” and “commaodities” that proof to be lucrative. De-
spite the fact that everything should be done to decrease the humanitarian misery
connected with these crime fields, we should understand that if we really want to
“combat” OC, we have to focus more on the criminal networks, and less on their
victims. We also need a better definition of ‘organised crime’ and means to dis-
tinguish it from criminals who are organised, as well as from groups operating at
an unsophisticated level. If we want the police to be effective, specific training is
needed to enable them to better confront these issues with special skills. Further-
more, appropriate legislation has to be in place and, most important of all, there
has to be undivided political will supporting the efforts.

Initiatives that try to address such complex and important challenges will re-
quire a lot of time, a multi-level strategy and cooperation among an interdisci-
plinary spectrum of key actors. This may sound too much of a vision. However,
improvements require visions and despite all these difficulties, efforts to im-
prove insight into these phenomena and their crucial links and methods, as well
as the elaboration of more effective, advanced and comprehensive strate-
gies—based on sound knowledge—should remain our priority.



Impact of Transnational Organized Crime
on Law Enforcement

Marvene O'Rourke,
National Institute of Justice, USA

Global Attention on Transnational Crime

Six years before delegates gathered in Palermo in December 2000 to sign the
United Nations Convention on Transnational Organized Crime, representatives
to the UN focused their attention on transnational organized crime. Completion
of the convention was a bold statement by the world community. It announced
that this form of crime is growing in scale, scope and degree of sophistication and
it showed a new commitment by nations to prevent and combat this problem.

One look at the list of countries which have ratified the convention makes it
clear that transnational organized crime affects all corners of the world.! Yet,
transnational organized crime remains difficult, if not impossible, to measure in
quantitative terms. There are no statistics which measure incidents of most trans-
national crimes.

For example, in the area of human trafficking—there are many estimates of
how many people are trafficked.? Other estimates attempt to calculate the cost of
human trafficking in currency, certainly not in terms of human suffering. But
these are only estimates. And those who compile the estimates will often con-
fess, in the strictest of confidence, that the estimates are only guesses. Recently,
as Federal cases on trafficking are being prosecuted in the U.S. under the Victims
of Trafficking and Violence Protection Act of 2000, we have begun to see some
national statistics for human trafficking in the U.S. But certainly they are not a
complete picture of a single transnational crime problem in one country.

In the United States, the debate may be more basic than developing or main-
taining reliable statistics on transnational crime. While transnational crime is an
international issue, it takes place at the local level in the villages, towns and cities
where law enforcement officers must, first, identify what they are seeing as
transnational crime before they can respond. Transnational crime is often diffi-
cult to identify, particularly at the local level. It is more difficult to learn if trans-
national crime has any impact on these local law enforcement agencies. And, we
have discovered in the U.S., it is most difficult to measure what that impact might
be.
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United Nations Office on Drugs and Crime, “United Nations Convention against Transnational Crime”,
www.unodc.org/unodc/en/crime_cicp_signatures_convention.html, (July 2, 2003).
Jay Albanese, “Nature & Scope of Human Trafficking in the U.S.”, slide presentation, (May 2003).
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Impact in the U.S.

While the UN was deliberating and negotiating the convention on transnational
crime, the National Institute of Justice (N1J), began to look at these crimes in the
United States to determine whether and how they impact law enforcement there.
Such measurements in the U.S. are complicated by the complex criminal justice
system. Rather than one National police force, the United States has more than
17,000 Federal, state and local law enforcement agencies across the country. Not
only does this complicate collecting and analyzing quantitative data, but it also
creates definitions that vary from one jurisdiction to another.

During informal conversations with law enforcement officers, we discovered
a lack of awareness about transnational crime. When asked about the types of
transnational crimes they encountered in their jurisdiction, officers would ask if
we meant drug trafficking. They seemed to have little, if any, awareness of the
other types of transnational crime which have been defined for decades in inter-
national criminal justice circles.?

Initially, NIJ took advantage of several captive audiences and conducted a
convenience sample of New Jersey prosecutors and law enforcement officers in
Orange County, California, to determine how much and what type of transna-
tional crime they encountered.

This convenience survey gave us very mixed signals. For example, the respon-
dent might have indicated there was NO transnational crime in their jurisdiction,
but that 50 foreign nationals had been arrested. Certainly, not all 50 were involved
in international crimes, but it is safe to assume that some might have been.

Nationwide Survey

Because the convenience survey produced no clear results, N1J contracted with
Abt Associates, Inc., a well-respected research firm to conduct a nationwide ex-
ploratory survey to determine if and to what extent transnational crime impacts
law enforcement agencies at the state and local levels.

Method

One objective of the survey was to achieve a high response rate, since poor re-
sponse rates can undermine the validity of survey results with even the best in-
strumentation and sampling. Several alternative methods of data collection were
considered and rejected. A telephone survey was selected as the primary mode of
data collection to be augmented with use of mail, email and phone communica-
tion to contact, schedule and follow-up to the phone survey. This method of data
collection was most likely to capture busy, mobile, upper level law enforcement
managers and it was feasible to collect the data within a six month time frame.
Developing a nationally representative sample involved several steps. A liter-
ature review was conducted to identify key transnational crime problems most
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likely to be of highest current and future concern to local law enforcement. Prior
surveys of law enforcement agencies were examined for guidance on the most
effective data collection procedures. As substantive issues arose, discussions
were held with law enforcement personnel in police departments of large and
small cities to gain clarification. A key set of transnational crime and relevant
law enforcement issues, a prototype questionnaire and an outline of data collec-
tion procedures were tested on a small focus group with one Chief of Police, one
Deputy Chief and one Head of Operations from representative departments. This
provided critical feedback and helped refine the questionnaire and data gathering
procedures. Following the focus group, a pretest of the procedure and data col-
lection instrument was conducted with nine police departments from geographi-
cally diverse states. The revised instrument performed very well.

The questionnaire provided a working definition of transnational crime and
contained instructions asking respondents to provide information only about
crimes with international connections. Survey instructions were followed by a
list of the more common types of transnational crime which the survey was in-
tended to address:

® Illicit trafficking—including trade in humans (for forced labor or sexual ex-
ploitation), drugs, weapons (biological weapons, firearms, munitions, or
components of weapons), stolen art or artifacts, endangered animals or ani-
mal parts and products, or stolen intellectual property (e.g., pirated CDs,
counterfeit clothing, or trademarked materials).

¢ Illegal immigration

¢ Computer crimes—reaching across international boundaries, such as money
laundering, identity and information theft, unauthorized access, sabotage, vi-
ruses (“hacking”), internet commerce in child pornography, or theft and illicit
transmission of intellectual property (music, books, patented materials).

* Crimes related to homeland security—such as foreign organizations attempt-
ing to disrupt or destroy domestic infrastructure, threatening or killing Ameri-
can citizens and residents.

* Other transnational crime of local concern which respondents wished to ad-
dress.

Sample

The sampling plan integrated three different sub samples to include state, county
and municipal levels of law enforcement. This approach was chosen to obtain a
descriptive, exploratory study to account for transnational crime not bound by
geographical patterns or uneven geographical distribution among urban, subur-
ban and small community areas and to obtain a high response rate. To maximize
the information, the following sample plan of 250 law enforcement agencies was
designed to incorporate three components:

* 175 local police agencies with 50 or more sworn officers
* 50 state police departments

* 25 main police departments of core cities of the 25 largest U.S. metropolitan
areas
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The centerpiece of this design was a random sample of 175 law enforcement
agencies drawn from data in the Bureau of Justice Statistics Census of State and
Local Law Enforcement Agencies. Given that relatively few truly large cities are
likely to be captured in a random sample of agencies with 50 or more sworn of-
fices, a set of 25 core cities was purposively drawn. Finally, all 50 state police
agencies were included to ensure a wide geographic coverage and because state
police often act as a conduit between the local and federal levels. Neither the pur-
posive selection nor the total coverage of states will support generalizations.

Data Collection

Data was collected during a 10-week period through telephone interviews which
took between 30 and 60 minutes. The survey interviews addressed the following
issues:

* Perceptions of transnational crime at the local level;

* Level of transnational crime activity in their jurisdiction;

* Localresources devoted to preventing and responding to transnational crime;

¢ Extent of cooperation among local, state, federal, and foreign law enforcement;
and

¢ Perceptions of resource needs.

The approach to data collection, emphasizing persistent follow-up procedures
using multiple media, proved to be well suited for the extraordinary conditions
under which the survey occurred. Survey interviews began on March 18, 2003,
one day after and one day before events which impacted the workload and priori-
ties of local and state law enforcement. The day before data collection began, the
Department of Homeland Security Terror Threat Level was raised to orange, in-
dicating a “high risk of terrorist attack” when President Bush declared Saddam
Hussein must leave Iraq within 48 hours. The day after data collection began the
U.S. military campaign against Iraq began. Local agencies’ attempts to address
homeland security during a time of war stressed state and local resources making
data collection difficult during the first weeks.

Figure A. Sample
Contacted Responded Response Rate
25 Largest Cities 25 12 48 %
State Police 50 20 40 %
Random Sample 175 152 87 %
Total 250 184 74 %




However, by May 30, when data collection ended, the total response rate was 74
percent. While the response from law enforcement among the 25 largest cities and
state police agencies hovered below 50 percent, the response rate from local law
enforcement was 87 percent. Geographically the survey covered agencies in 43 of
the 50 states and included boarder areas, major ports of entry and interior states.

Figure B: States Represented in Sample

Survey Results

Perceptions at the Local Level

The survey indicated that law enforcement agencies believe crimes related to
homeland defense and other transnational crimes are a serious or critical problem
in their jurisdiction. Roughly half of respondents from the large city and random
sample of departments expressed this perception (Fig. B). The remaining respon-
dents considered transnational crime as “not a problem” or “a minor problem”.

Figure C: Law Enforcement Concern About Transnational Crime
80
70.6
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Largest Cities State Police ' Random Sample
serious or critical problem = not a problem or minor problem
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According to police surveyed, roughly half of the respondents across each sub
sample said citizens within their jurisdictions view these crimes as “serious” or
“a critical problem”.

Figure D: Perceived Citizen Concern About Transnational Crime
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Level of Activity

The crime itself was the deciding factor as to whether law enforcement perceives
transnational crime to be increasing, decreasing or remaining the same within
their jurisdiction. The trends vary across sub-samples depending on crime types.
For example, police believe drug trafficking, illegal immigration, money laun-
dering, computer crime and, to some degree, homeland security appear to be in-
creasing. About one-fifth to one-third of respondents believe that human traf-
ficking is increasing in their jurisdiction, while respondents in large city police
departments tend to believe this form of trafficking has increased.

Figure E: Percent of Jurisdictions with Investigations
For Transnational Crimes
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The data which was collected regarding the number of arrests, investigations,
foreign organized crime and the country of origin for foreign nationals involved
proved to be weak. The major obstacles to collecting useful data are structural
and procedural. Some of the crimes addressed in this survey are not recorded by
local law enforcement agencies, but are instead referred to federal agencies. Ar-
rests and other data on these incidents are not always recorded locally. In other
cases, criminal codes and data recording systems do not adequately distinguish
transnational crimes from local variations of the same activity. For example, po-
lice in many locales record cases of human trafficking for sexual exploitation as
prostitution, either because they have not established sufficiently that the illegal
activity is part of a larger trafficking enterprise or because they are trained only to
record the violation of local criminal codes and to leave the possible interna-
tional connection to federal agencies. In some locations, prostitution by traf-
ficked persons is referred to federal agencies such as the INS and the FBI and
would not appear in local crime records at all. Even when the arrest data on trans-
national crime exists, it is not always easily accessible to staff or aggregated in a
way helpful this survey. Finally, many agencies do not compile aggregate statis-
tics on investigations, especially those categorized by crime type.

As aresult of these limitations, the arrest and investigation data was collapsed
into dichotomous variables, where agencies do or do not report instances of ac-
tivity in each crime type. Respondents would say with confidence that there was
a presence or absence of arrests or investigations into a particular type of crime,
but could only guess about numbers or provide a wide range.

There were arrests and investigations for each of the major types of transna-
tional crime across almost all crime types and sub samples. While it was not a
surprise to see indications of widespread international drug trafficking, nearly all
state and local agencies were conducting investigations into transnational com-
puter crime. Other categories such as weapons trafficking, money laundering
and even art, animal and intellectual property theft show a higher percentage of

Figure F: Percent of Jurisdictions with Arrests For Transnational Crimes
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arrests than might have been anticipated. However, this reported activity, raises
the question of how much more of these crimes go undetected. Do local and state
police really know what they’re seeing?

For example, a cigarette smuggling case in North Carolina (which ultimately
linked the profits to the support of terrorists) began with a local sheriff’s deputy
observing people coming from long distances to buy truckloads of cigarettes at a
discount warehouse.* In Canada, the RCMP received a complaint from a fraud
victim, and while investigating this complaint, common elements surfaced link-
ing it to on-going investigations in both Canada and the U.S. An ensuing joint in-
ternational investigation ultimately led to a significant indictment for a “Nige-
rian Letter Scam” conspiracy.’ In northeastern Italy, Russian businesses became
active in the purchase of clothing and consumer goods for the Russian market.
Suspicious law enforcement officials investigated bank and commercial records,
revealing a criminal network of primarily Russian and Italian businesses, result-
ing in arrests of more than 30 people in five countries.® Are these cases simply
“lucky breaks”, or can practical investigative screening procedures be developed
to look for potential transnational connections?

While the survey could not measure the amount of crime undetected, there
was an attempt to determine country of origin of those foreign nationals who
were arrested or investigated for transnational crimes. Unfortunately, the data
collected regarding country of origin was very vague and in many cases the inter-
viewees refused to respond saying that once the international nature of a crime
became apparent the cases were referred to federal authorities and their own in-
vestigations would cease.

Similarly, when asked whether people arrested or investigated for transna-
tional crime were associated with a known criminal organization or terrorist
group, most respondents did not know, refused to answer or qualified their an-
swers with expressions of doubt. The following is a list of those organizations

identified:

Drug cartels from (country) Al Qaeda
Gangs Russian Mafia
Mafia Israeli Mafia
Crime organization from (country) Latin Kings
Bloods KKK

Obviously the data do not support analysis that would provide a coherent profile
of foreign countries or organizations linked to crime addressed by state and local
law enforcement. However, enough anecdotes were gathered to suggest that
transnational crime can originate virtually anywhere and reach nearly any part of
the U.S. For example, one Western jurisdiction noted an ongoing problem with

David E. Kaplan and Monica M. Ekman, “How a Hezbollah Cell Made Millions in Sleepy Charlotte, N.C.”, U.S. News
& World Report, (March 10, 2003).

“RCMP, FBI and U.S. Secret Service Crumple ‘Nigerian Letter Scam’”’, Canada NewsWire, (July 10, 2001).
Bruce Zagaris, “Arrests in Europe Indicate Progress in Russian Transnational Crime Investigations”, Transnational
Organized Crime, vol. 18 (August 2002).



poaching to provide bear gall bladders to illicit markets in Asia. In one small, in-
land Southern city, police identified suspected Russian Mafia operatives en-
gaged in local trafficking in stolen auto parts, with some of the illicit revenue sent
abroad.

Local Resources

The survey also addressed the nature and extent of resources devoted to transna-
tional crime within the jurisdictions participating. All large cities and state police
surveyed have some dedicated personnel for transnational crime. Most state po-
lice agencies have at least one full time equivalent position focused on transna-
tional crime and 55 percent have six or more. Only the departments with less than
50 sworn personnel do not have a significant number of positions dedicated to
transnational crime.

Figure G: FTEs Devoted to Transnational Crime
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Cooperation

The vast majority of large cities (83 percent) and state police (95 percent) depart-
ments have special in-house units, squads or task forces devoted to transnational
crime. About half of the random sample of the departments have special units.
These units have a wide variety of names and focuses depending on the local
needs and prevalent crime which include:

Domestic Security Task Force Russian Organized Crime Unit
Counter Terrorism Team Port Security

Terrorism Unit Drug Task Force

Terrorist Intelligence Unit Computer Investigations
Anti-Terrorism Unit Special Investigations
Homeland Security Task Force Special Operations

Homeland Threat Assessment Special Tactics and Response
Special Assistant for Homeland Weapons of Mass Destruction
Security Preparedness
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Figure H: Agencies with In-House Special Units, Squads, Task Forces
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The survey indicated a significant amount of collaboration with federal law en-
forcement agencies takes place in the area of drug trafficking. Surprisingly, ille-
gal immigration and computer crime also involve collaboration with federal law
enforcement agencies. Then, in descending order we see local cases in weapons
trafficking, homeland security, money laundering and human trafficking local
being referred to federal agencies. Interestingly enough, the proportion of agen-
cies referring cases to the federal and regional levels closely follows the propor-
tion reporting investigations for most types of international crime type. This sug-
gests that local agencies usually refer their international cases to at least one
agency outside of the state.

Figure I: Percent Referring Cases to Federal Agencies or
Regional Task Forces
100 100
100 09z H 97 92
90
80 - 75 75 74
70 63 67
J 55
60 50
01 a2
41 40 37
401 33 33 34
30 1 22
20 1 10l811
10 1
0 - . " " " T T T
Human Weapons Drug Trafficking llegal Money Computer ~ Homeland
trafficking  trafficking  trafficking art etc. immigration  laundering crime security
I 25 Large Cities I State Police 1 Random Sample




In addition to the upward flow of investigation related information from the
local and state level to the regional and national level, The only crime type in
which the prevalence of downward alerts exceeded the prevalence of upward in-
formation flow was crime related to homeland security. Most state and local
agencies indicated they had shared information about drug trafficking (84 per-
cent) and computer crime (64 percent) with other local and state agencies in the
previous year while sharing information on other transnational crime types were
below 50 percent. Cooperation with foreign organizations is rare, ranging from
two percent (trafficking in weapons, art, animal products, intellectual property)
to nine percent (drug trafficking) of the state and local agencies sampled.

The level and quality of communication were attributed mainly to the person-
alities and working relationships between the individuals involved. In some
cases, poor communication could be traced to past people and events and had be-
come institutionalized.

Resources Needed

All respondents felt, to varying degrees, that they could use additional resources
to prevent or respond to transnational crime. Respondents were ask to indicate
the “percentage increase” necessary in each of the following categories to im-
prove their response to transnational crime (1) personnel, (2) training, (3) equip-
ment, and levels of cooperation with (4) federal, (5) state, (6) local, and (7) for-
eign law enforcement. Across most of the resource, respondents from large city
agencies expressed the need for the greatest proportional increases, while state
law enforcement indicated the need for the smallest increases. By a substantial
margin, responding agencies cited the greatest need for personnel, training, and
equipment to effectively address transnational crime, and indicated a need for
relatively modest increases in additional inter-agency cooperation.

In Summary of the U.S. Survey

There are a number of general conclusions that can be drawn as a result of the

data collected through this survey.

¢ Transnational crime is present and considered to be a substantial problem by
local law enforcement in most U.S. communities.

* Inmost communities, one or two types of transnational crime stand out, cause
concern and trigger investigations for local law enforcement.

* Mostrespondents felt computer crime is increasing and keeping up with tech-
nology is an increasingly important issue.

* There is a significant level of communication and cooperation among law en-
forcement at various levels—Federal, state and local—driven by the local
crime issues and by relationships.

* Some large cities have started their own antiterrorism units in response to fed-
eral inaction.
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* Most respondents felt their agency was at least adequately prepared to deal
with transnational crime but 92 percent said they needed additional training
and equipment.

While the results of this nationwide survey reported here present only summary
tabulations and simple comparisons of responses to the survey, the data collected
will support additional analysis. Nonetheless, these results do indicate a signifi-
cant amount of transnational crime at the state and local level within the United
States.

The next step is to bring law enforcement—Ilocal, state, federal—together
with researchers to identify gaps and determine the next steps. These experts will
analyze what we’ve learned, what we still need, where the critical gaps are and,
more important, how to fill them to improve the response by local and state law
enforcement to transnational crime.

What Are Other Nations Doing to Define and
Measure Transnational Organized Crime
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As N1J conducted this survey, we learned there are other efforts in progress to ad-

dress, and in some cases, measure or assess, transnational organized crime.

For example, the International Association of Chiefs of Police conducted a
similar study and another component of the U.S. Department of Justice surveyed
Federal, state and local law enforcement regarding the effectiveness of their re-
gional terrorism task forces.

Other organizations have established programs, both formal and informal, to
improve cooperation or facilitate operational investigations across national
boundaries. These include:

e INTERPOL which has several operational level initiatives such as the Fusion
Task Force to assist member countries in terrorism related investigations fo-
cusing on drug, human and weapons trafficking and financial crimes and the
bridge project human smuggling and trafficking and the organized crime con-
nection.

¢ The Financial Action Task Force on money laundering is a 31-country group
to detect and prevent financing of terrorism.

* The 6-member Shanghai Cooperation Organization has a goal to strengthen
regional security and stability against terrorism.

* OECD with its 30 members has a program to protect consumers from
cross-border fraud through information sharing.

¢ EUROPOL hopes to improve cooperation in combating terrorism, drug traf-
ficking and other international organized crime. Specific agreements have
been made to that end with Estonia, Norway, Poland, Iceland, Hungary, the
Czech Republic, USA, Slovenia, Bulgaria, and Interpol.

¢ International Money Laundering Information Network provides model laws
against financial crime and tracks anti-money laundering legislation.



In addition there are a number of regional efforts underway and the United Na-
tions Office on Drugs and Crime has a variety of programs. All are important and
each is a step toward combating transnational crime.

How Are We Going to Respond?

Although this survey confirms the hypothesis that transnational crime does im-
pact local and state law enforcement in the U.S., accurate records are not avail-
able and it is very probable that much transnational crime may go unnoticed,
un-identified and unreported.

Is it possible that the situation in the United States is NOT unique?

Let us assume for a moment that law enforcement in other countries may also
have difficulty in identifying transnational crime in our villages, towns and small
cities. Let us assume that other countries share our difficulty in measuring trans-
national crime’s impact and that no one really knows how much transnational
crime there is or how it impacts our countries.

Should these assumptions be accurate the question is: What are we going to
do about it? With the coming into force of the United Nations Transnational
Crime Convention, questions about the nature and extent of transnational crime
will inevitably follow. They may take the form of “how much”, “what is the im-
pact”, or “is it increasing or decreasing?” But the questions will be asked.
Whether the U.S. and other countries are prepared to answer is difficult to pre-
dict.

But now is the time to begin thinking about how to answer these questions and
to initiate research that will provide valid and meaningful responses.
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An Occupational Perspective on some
Efforts to Fight Organized, Transnational
Crime in the European Union'

Lofta Pettersson,
Department of Criminology, Stockholm University, Sweden

According to statistics from the Swedish customs, seizures of alcohol and to-
bacco have increased since the middle of the 1990s. It has been claimed that this
increase is actual, possibly resulting from structural changes, for instance re-
duced control at the borders due to Sweden’s membership in the European Un-
ion. For individuals who engage in the road haulage industry, the changes mani-
fest themselves in terms of reduced time spent at border controls. However, when
large-scale alcohol and tobacco smuggling is revealed, a lorry is often involved
as a means of transport. Smuggling of these sorts of goods is, for different rea-
sons, at times associated with so-called organised criminality. The smuggling
phenomenon in itself is nothing new. The liveliness of the related (political) dis-
cussion, on the other hand, may well be. The paper is based on interviews with
individuals convicted of smuggling, made within a collaboration-project be-
tween Norway and Sweden, aiming to explore economic crimes from an ac-
tor-perspective within the industry. The interviewees, therefore, had a work-re-
lated role in the road haulage industry.

Background
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In year 2000, a research project was initiated with the purpose of analysing eco-
nomic crime within the transnational road haulage industry. The project was
qualitative, and during a two-year period we conducted in-depth interviews with
individuals who worked in the trucking industry.? The economic crimes we fo-
cused our interest on varied in terms of type and seriousness; some were more
typical for a specific industry, some related to a specific corporation.’

Besides the interviews with people who worked in the industry, we inter-
viewed ten persons who, through their work, were somehow connected to the in-
dustry (policemen, custom officers, accountants, trade union representatives,
etc). I also participated in some fieldwork, for instance in places associated with

This paper is a summary of a presentation made at the ESC-conference in Helsinki, Finland 2003. An extended and de-
veloped article is under progress.

The project was conducted together with Vanja Lundgren Sorli, at University of Oslo, Norway at the time. We also par-
ticipated in some of the interviews together.

See BRA-rapport 2002:6 for a presentation on the various types of economic crimes.



the industry, like the harbour where drivers rest, truck stops and so on. Finally, I
joined two drivers at work for short periods.

In this paper, I focus on a particular and limited group of this population. It
consists of individuals who have been sentenced to prison for smuggling alcohol
and tobacco.*

This paper

In the present article, I explore a particular group of interviewees who have been
sentenced to prison for smuggling alcohol and tobacco. I will outline some re-
flections on the issue of organised crime from two perspectives. First, the
“crime-policy” context and the efforts made to combat the crime-problem with
which it is associated. I concentrate on the parallel development in Sweden and
the European Union in terms of universal and transnational solutions to the trans-
national crime-problem.

Thereafter, the “criminal actor” perspective will be presented, where the oc-
cupational context and a viewpoint of the convicted individuals in relation to
smuggling are explored. The analysis will focus on the informants’ background
and situation. In other words, the smuggling will be connected to a broader occu-
pational context and the conditions surrounding the transnational, international
trucking industry.

Before that I will present how the connections between the road haulage in-
dustry, smuggling and organised crime can be understood.

The road haulage industry, ssnuggling and organised crime

There are links between the trucking industry and smuggling of alcohol and cig-
arettes. The latter is often, in official reports, associated with so-called organised
crime.’ Therefore, one might claim that the political issues of organised crime af-
fect individuals within the haulage industry since smuggling of alcohol and to-
bacco is often mentioned in the Swedish discourse as an example of the activities
conducted by organised crime. The haulage business, in turn, has for different
reasons a central position in smuggling these kinds of goods. Most often, when
the customs or police detect smuggling, the driver is caught and convicted of the
crime, since lorries often are used as means of smuggling. This is not to say that
the actors within the industry are particularly criminal or that the industry is
problematic as such. It is rather a matter of structural conditions. For instance:
1) The industry is characterised by international and transnational activities.
2) In contrast to other vehicles, long-distance lorries have a large capacity to
carry goods.
3) The borders are open within the European Union—the control at the borders
is reduced.

4 The informants in focus are a small group. For ethical reasons, the information concerning these individuals will be
presented in general terms.
5  RKP KUT rapport 2001:13
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The criminal policy perspective

The first perspective is considered to be official and criminal-political. Two main
issues will be shortly discussed: the development of measures against organised
crime and the problems of clarifying what kind of phenomenon organised crime
actually is.

Political discussion on the international, cross-border criminality has been
vivid since the 1990s.° It is claimed that since 1995, the seizures of alcohol and
cigarettes have increased remarkably’, and that the increased levels are actual.®
This kind of criminality can be regarded as an obstacle and threat to the princi-
ples of the Union. It can also be considered as a problem for the state. For in-
stance, it has been estimated that a lorry loaded with smuggled cigarettes equals
to 15 million Swedish kronas in lost taxes.’

Even though it is stated in official documents that organised crime still has a
low impact on Swedish society, Sweden is involved in an adjustment process to-
wards more universal and common solutions to combat the problem of organised
crime. In other words, a new international and cross-border criminality is to be
fought with international and cross-border measures.'® From the Swedish point
of view this means, for instance, changes in the organisational structures of the
justice administration, the law and operative work as well.!!

Measures—against what and whom?

There seems to be an agreement within the European Union and Sweden that
new measures are needed, but the question remains—against what and whom?
In effort to work towards a common policy for the union, most countries have
adopted a common criterion-list to determine whether a criminal action should
be considered organised crime or not. This list consists of 11 criteria of which
four are obligatory (1, 3,5, and 11). In addition to these four, two additional crite-
ria need to be met for an act to be defined as organised crime.'?

Collaboration of two or more people

Each with own appointed tasks

For a prolonged or indefinite period of time

Using some form of discipline and control

Suspected of the commission of serious criminal offences

Operating on an international level

Using violence or other means suitable for intimidation

Using commercial or businesslike structures

Engaged in money laundering

e AUl ol

6  BRA- rapport 2002:7

7 www.tullverket.se

8  Alkoholinspektionen 2001:1
9  Ds 1997:51

10 Ds 1997:51

11 Westfelt, 2001

12 RKP KUT rapport 2001:13
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10. Exerting influence on politics, the media, public administration, judicial au-
thorities or economy
11. Determined by the pursuit of profit and/or power.

Similar to the concept of economic crime, the concept of organised crime is
somewhat vague, and the variety of criminal activities that are described as ex-
amples of organised crime indicate a lack of precision. The definition covers, for
instance, a broad range of criminal acts and settings: smuggling of alcohol and
cigarettes, trafficking, murder, theft and so forth. Despite these problems, the list
is probably an important tool for political activities. For example, it provides a
guideline to decide what kind of crimes, and who and what groups should be con-
trolled and handled as organised crime.'?

T have now outlined in a very broad and brief manner what can be considered
as tendencies in the crime policy agenda in the European Union. The first per-
spective is seen as the crime-policy context in which this particular group of in-
formants worked before the sentence, but also during their time in prison. I have
focused on the political aspect of organised crime and emphasised that interna-
tional, cross-border crime problems should be handled by international co-opera-
tion on several levels. A step toward this is the usage of the criterion-list. The list
has an operative and essential function. It is likely to serve as a framework for both
knowledge and political decisions.'* Despite the vagueness of what to “act
against”, there is a clear ambition to act united and with common strategies against
organised crime. Whether or not this in practice proves to be an adequate measure
and action against smuggling and organised crime, remains an open question.

The crime-actors’ perspective

I will now focus on the empirical material from two perspectives. The first deals
with the haulage industry and describes some of the difficulties from a structural
level. Thereafter, I will describe motives to smuggle.

None of the interviewees had entered the industry or established a business with
the intention to commit crimes or to smuggle. The crimes had not been committed
during the ordinary occupational duties, but rather alongside with the legal busi-
ness. It should be noted that even though the informants were in prison, convicted
of smuggling, this did not necessarily mean that they were guilty of the crime.
Some informants claimed they were either innocent or unfairly sentenced.

Small-scale companies, with one or a few vehicles, dominate the road haulage
industry.'® Several informants described it as an occupation that has stayed in the
family for generations. Most of the informants had small-scale companies, and
described financial difficulties they had faced. A majority stated that Sweden’s
entrance in the European Union has had positive effects, but they also described
the competition between many countries as tough. They believed that the situa-

13 See Bay, J (1998)
14 See Bay (1998)
15 SIKA-rapport 1999:5
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tion derived, among other things, from the different cost and price levels: Swe-
den is more expensive in many respects than other countries, and, therefore, its
competitive position is weak also in the haulage business. All informants dis-
cussed their strained financial situation. Even small expenses could lead to major
difficulties. They also described a sense of lack of self-determination and not be-
ing able to control or handle their everyday working life.

These are some of the factors that the informants mentioned as affecting their
everyday work, things with which they had to cope somehow. A strained finan-
cial situation was a common problem among the informants, especially those
with small companies. In conclusion, all informants had experienced some sort
of strain in relation to their occupation.

The smuggling procedure in itself is no different from ordinary and legal
transport. Alcohol and cigarettes are legal goods in society and transported on a
legal basis. In other words, there is a “normality dimension” to alcohol and to-
bacco in contrast to narcotics. All informants distanced themselves from smug-
gling narcotics. None of the informants said they were “out in the cold” or stig-
matised among their colleagues because of the smuggling. They could, if they
wanted, get back into the industry after prison.

When asking an informant about the motives to smuggle, I was told that “it
wasn’t for the excitement”. The informants’ descriptions reflect a financial di-
mension of smuggling. Some of them had, after a longer period of financial
strain, committed a crime to remain in business. Some of them had smuggled be-
cause “hard work wasn’tenough”. A few of them had already experienced bank-
ruptcy. Most informants expressed a sincere will to remain in the industry.

It seems that smuggling was regarded as a strategy to solve financial prob-
lems. Another aspect of financial motives was to smuggle in order to get money
for anew vehicle, a vacation or something else that could be considered “extra”.
Respondents said that ordinary work had not provided those possibilities. The
interviews indicate that in most cases, the motive was a financial one. I believe
that for most, smuggling presented a strategy to cope with financial strain, rather
than to satisfy “greed”.

Conclusion
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So far, I have concluded that there is a connection between the haulage industry,
smuggling and organised crime, resulting from structural dispositions in the in-
dustry.

Crime political issues, and more specifically the problem of organised crime,
can be analysed from different points of departure. I have chosen to relate tenden-
cies in the political discourse to crime-actors’ perspective. In other words, two per-
spectives on the meaning of organised crime are connected to each other. First, the
political perspective, reflecting the development towards common definitions and
measures within the union. Second, the actor perspective including descriptions of
structural difficulties in the industry and motives to commit crime.

From a crime-political perspective, smuggling, as a form of organised crime,
poses some form of obstacle and threat (threat to freedoms within the European Un-
ion, resulting tax losses to the Swedish state, etc.). On the other hand, from an actor’s



perspective, the empirical material indicates that smuggling means something else.
According to the interviews, the motives appear more complex. For instance, it is not
possible to view the crimes as simple attempts to gain economic profit.

If we take the informants’ descriptions seriously, new crime-political options
emerge. A majority of the individuals have experienced different forms of strain
in their everyday work, some of which have partly resulted from the situation on
the European market. Hence, there are alternative and distinctive political means
available, such as creating better structural conditions for people who wish to
work in the road haulage industry.

Final remarks

In my future work, I will scrutinise the issues of formal control, law enforcement
and regulation of the industry; including a number of institutions that play a sig-
nificantrole. One purpose is to examine what meaning the informants attribute to
the different aspects of control, and what impact it has on their professional life.
This is also linked to the informants’ construction of meaning when it comes to
economic crimes. The informants’ experiences and descriptions are interpreted
in relation to the occupational, structural and historical context of the road haul-
age industry.
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Organized Crime in Ukraine:
Contemporary Situatfion and
Methods of Counteraction
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Olena Shostko,
National Law Academy, Ukraine

Organised crime, rooted in the Soviet past, is a very serious problem for all
post-communist countries, including Ukraine. The main trait of all post-Soviet
organised crime is the combination of corrupt civil servants and their association
with shadow economy and criminal structures. L. Shelley believes that post-So-
viet organised crime represents a new form of non-state based authoritarianism
(Shelley 1997).

Organised crime is a very complex phenomenon that reflects only the outward
appearances of a more general process. It is directly connected with integral po-
litical, economic and social relations within our society.

In this paper, I first make several observations about the notion of organised
crime. Itis necessary to stress that organised crime is a criminological definition,
and is formulated, as arule, on the basis of legislation. There is no consensus over
this term among Ukrainian scholars, nor among the international scholarly com-
munity.

There are two major approaches to classify organised crime. The first ap-
proach is to classify groups by the nature of the offences they commit. The legis-
lation of the USA and some other countries stipulate categories of crimes, which
identify criminals as being engaged in organised crime. For example, the RICO
Act applies to any enterprise involving racketeering. Racketeering is defined as
an act that demonstrates a pattern of criminal offences (West’s Encyclopedia of
American Law, 393).

The second approach is to sort groups by the nature of their organisation. The
latter approach is dominant in Ukrainian criminology. Article 1 of the Law of
Ukraine “On the Legal Foundations of the Fight Against Organized Crime”
(1993) defines organised crime as an “aggregate of crimes, committed through
the creation and operation of organised criminal groups”, but provides no defini-
tion of “organised criminal group”. Sections 3 and 4, Article 28 of the new Crim-
inal Code of Ukraine (CC of Ukraine, 2001), passed on April 5, 2001 and thus
one of the most recently adopted criminal codes on the post-Soviet territory, fills
the gap by defining the terms “organised group” and “criminal organisation”. I
would next like to examine these definitions.

A crime is considered to be committed by an organised group (OG), ifitis pre-
pared or committed by three or more individuals that have previously established
a stable association with the goal of committing this or any other crime with a
single plan, which is known to all members of the group and involves role distri-



bution among the group members in order to implement the plan.(Section 3, Ar-
ticle 28 of the Criminal Code of Ukraine, 2001).

A crime is considered to be committed by a criminal organisation (CO) ifitis
committed by a stable hierarchic association of three or more individuals, whose
members or structural components have in advance organised joint activities
with the goal of committing serious or very serious crimes, or who have gov-
erned or coordinated the criminal activities of other individuals, or who have
supported this or other criminal organisations (Section 4, Article 28 of the Crimi-
nal Code of Ukraine).

Serious crime is a crime punishable by imprisonment of no more than 10
years (Section 4, Article 12). Very serious crime is a crime punishable by impris-
onment of more than 10 years or life (Section 5, Article 12).

It is necessary to underscore that the Criminal Code definitions include many
subjective characteristics and lack precise criteria. The traits of a stable associa-
tion or stable hierarchic association are determined by the investigative agencies
and the court, and are sometimes very difficult to prove. This interpretive nature
of the Criminal Code has resulted in more than one interpretation in terms of ju-
dicial practice, and in limited ability to fight organised crime as a whole. In prac-
tice, only individual members of criminal organisations can thus be prosecuted.

I would like to point out that Article 255 of the Criminal Code of Ukraine
takes into account the successful experiences of foreign countries. It criminalises
activities that aim at creating criminal organisations. However, in 2002, for ex-
ample, there were only 17 registered cases of creating criminal organisations in
Ukraine. In the Kharkiv region, one of the largest in Ukraine, only one case was
investigated under Article 255 in the said year. The causes of this situation will be
discussed later.

We may compare approaches of the Ukrainian legislators with those of the
law enforcement agencies of the European Union (EU). The latter classify any
crime or criminal group as organised crime if at least six of the following charac-
teristics are present, three of which must be those numbered 1, 5 and 11 (Global
Report on Crime and Justice 1999, 61).

Collaboration of more than two people;

Each with appointed tasks;

For a prolonged or indefinite period of time;

Using some form of discipline or control;

Suspected of the commission of serious criminal offences;

Operating on an international level;

Using violence or other means suitable for intimidation;

Using commercial or businesslike structure;

Engaged in money laundering;

0. Exerting influence on politics, the media, public administration, judicial au-
thorities or economy;

11. Determined by the pursuit of profit and/or power.

S0 NNk L=

We may conclude that the Ukrainian Criminal Code differs in that it does not re-
quire “organised group” or “criminal organisation” to be involved in activities
that are organised for the explicit purpose of achieving gains in wealth or power.
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The first and fifth characteristics, however, are present in the corresponding Arti-
cle of the Ukrainian Criminal Code.

Many scholars think that the terms “criminal business” and “criminal enter-
prise” better reflect the essence of organised groups’ activities. Thus a criminal
organisation is to some extent a criminal enterprise. Additionally, the legislation
of many foreign countries and international laws identify the purpose of “acquir-
ing proceeds and excess profit illegally” as the major criterion that distinguishes
organised crime from ordinary criminal activity.

The simplest definition of organised crime would be as follows: it is an aggre-
gate of crimes, committed by organised groups or members of criminal organisa-
tions on a certain territory for a definitive period of time.

I will now briefly analyse the contemporary situation of organised crime in
Ukraine. Official statistics from the Ministry of Interior of Ukraine depict the
scale and scope of organised crime, including the number of known organised
criminal groups (OG), their members and crimes committed (Department of In-
formation Technology, Ministry of Interior, 2003, 5-1-5-13).

Years Exposed organised groups Registered crimes committed by
organised groups

1998 1157 9273

1999 1166 9307

2000 960 7744

2001 770 6 703

2002 721 6 463

Table 1. Organised crime in Ukraine.

Official statistics show that over the last five years, the number of exposed or-
ganised groups has declined from 1,157 to 721. This trend is consistent with the
decrease in recorded cases of organised crime.

Table 2 contains more precise data on the structure of organised crime.

From the 2002 statistics, we see that 78% of the crimes committed by OGs
and COs are of a general criminal nature. Of these 21% are economy-related.
Only 3% of the groups are considered to have international criminal connec-
tions. Most prosecuted organised groups (75%) existed for one year, 18% com-
mitted crimes for two years and only 7% operated for more than two years (De-
partment of Information Technology, Ministry of Interior, 2003). It is also note-
worthy that in the Kharkiv region, for example, law enforcement agencies dis-
covered only three drug-related organised groups in 2002, each with three mem-
bers. Yet some experts estimate that there are as many as 20,000 drug addicts in
the said area (Pitya, 2002).



Structure of crime committed by organized
group and criminal organization, 2002

crime in
finance sphere

money laundering
1.1
drug abuse

embezzlement
7.7

Extortion

3.6

bandititry
1.0

Table 2. More precise data on the structure of organised crime.

The data need to be interpreted with caution. 1. The decrease in the number of
OGs and COs detected results from the following circumstances: a) before 2001,
the Criminal Code of Ukraine did not clearly define these terms, and b) as a re-
sult, law enforcement personnel interpreted these terms broadly: their interpreta-
tion was based on subjective evaluation and approaches. Law enforcement agen-
cies lacked precise guidelines for distinguishing organised criminal groups from
traditional groups of criminals. For a long time activities carried out by two ac-
complices were considered to belong to organised crime, although hierarchy and
role distribution are possible only when at least three persons are working to-
gether. (This number has been identified in many countries, such as Italy and Ro-
mania, and in international documents). It is very positive that the new Criminal
Code of Ukraine reflects this definition and not the previous one. Earlier, crimes
that had nothing to do with organised crime were often regarded to be committed
by organised groups. Therefore, the decreased number of detected groups may
be regarded as a positive tendency. 2. Ministry of Interior statistics do not contain
any information concerning the number of disbanded organised criminal groups.
3. Crimes committed by the most dangerous organised criminal groups are still
latent (Shostko 2002, 66). These criminal organisations have corrupt links with
government officials, control shadow economy, and possess enormous amounts
of criminal funds invested in legitimate, semi-legitimate and criminal business.
Members of criminal associations use latest technology to prepare crimes and
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cover their tracks. Such illicit activity is very hard to investigate, so only clearly
visible crimes are investigated. 4. The primary criteria with which the efficiency
of law enforcement can be determined are the number and percentage of crimes
investigated. Therefore, law enforcement personnel who need to show results
target mostly at poorly organised crimes.

Very often the activities of criminal organisations are carried out through ordi-
nary commercial agreements, financial transactions, privatisation and legitimate
business dealings. As a rule they are related to tax evasion. These activities are
not included in official statistics.

Unfortunately, considering this analysis, we might conclude that
the law enforcement mechanism does not work effectively

An additional problem is posed by the connection of organised crime with
money laundering. Ukraine criminalised this kind of activity and began develop-
ing a legislative foundation for combating money laundering in 2001. Legalisa-
tion (laundering) of monetary assets or other assets acquired through criminal
means is understood as using such assets for business and other economic activ-
ity, or as founding organised groups in Ukraine or abroad to legalise (launder)
such assets (Article 209 of the Criminal Code of Ukraine)

The law On Fighting Money Laundering was passed in the end of 2002. The
State Finance Monitoring Department was established at the Ministry of Finance
of Ukraine in 2002. Money laundering comprises 0.8% of all crimes committed
by OGs and COs.

The massive concealment of foreign currency proceeds in foreign banks and
tax evasion worsens the economic situation in Ukraine. Although the CC of
Ukraine criminalises evading taxes on currency proceeds, and illegally opening
and using currency accounts abroad, in 2002 only 21 crimes committed by or-
ganised groups in the international economic sphere were investigated.

We may conclude that the most serious and sophisticated crimes and crimi-
nals go unpunished. This results from incontrollable corruption among those
who are defending law and order, and from the fact that organised criminal
groups often include employees of the militia, customs, tax and procuracy agen-
cies. As a rule such crimes do not reach the trial stage.

Obstacles 1o counteraction
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As acountry in transition, Ukraine is suffering from a lack of solidarity on social
and political issues and cultural values. Having democratically attained inde-
pendence, the people of Ukraine are now experiencing its downsides, resulting
in poverty, corruption and despair. Firstly, they are caused by the essentially to-
talitarian power structure in Ukraine that serves the interests of clans (influential
financial and administrative groups such as those in Dnipropetrovsk, Donetsk,
Kharkiv and other major cities). Law enforcement agencies often serve as tools



for such groups and act under the latter’s instructions. In Ukraine there are two
types of shadow groups: financial-political groups (FPG) and administrative-fi-
nancial groups (AFG).

FPGs are informal shadow alliances that are comprised of representatives of
government agencies, business and the criminal world. AFGs have arisen from
the ruins of the Soviet administrative system and obtained access to financial re-
sources by belonging to governmental control agencies. Belonging to AFGs
gives civil servants stable and reliable income, as well as protection from audit
and law enforcement agencies.

In Ukraine, the moral degradation of society has reached an apex. A survey
conducted in 2003 by the Razumkov Centre shows that 21.5% of respondents
under 18 and 13.7% of 40-59-year-olds ignore laws. 56% of interviewed citi-
zens will always do their best to evade taxes (L. Shangina 2003).

The Soviet regime deprived citizens of their liberty and initiative. Unfortu-
nately, the middle class, the foundation of a democratic society, has not become a
major force in independent Ukraine. Selective justice and corruption are the
main obstacles to overcoming organised crime. One peculiarity of Ukrainian
corruption is that citizens have to bribe to realise their legitimate rights.

The acts of corruption are often veiled by nature. Thus it is necessary to draw
attention to the following fact: At present we are observing massive building and
reconstruction of court buildings, the prosecutor’s office, the militia and tax
agencies. In the early and mid-1990s, the lack of adequate funds and the resulting
material and technical incapacity impeded law enforcement agencies’ battle
against crime. Now the situation has changed. Administrative buildings have
been repaired, although in rural districts, the situation is not as optimistic as in
large cities. How can we explain such a sharp change? Law enforcement bodies
have found a method of financing their activities: they have begun to use “spon-
sors”, mainly from business life. L. Kapelushny, an observer of the Ukrainian
newspaper “Svoboda” (Freedom), argues that this type of official “white” brib-
ery guarantees security for those who have “sponsored” law enforcement offi-
cers, and signals to others that “give money and you win”. But it is the state that
bears responsibility for this situation, because the level of its financial support to
law enforcement agencies is so low (Kapelushny 2002).

There is a special fund in Ukraine that is separate from the budget. All dona-
tions are directed to this fund. It is very interesting that the most successful dona-
tion-collecting agencies are the Ministry of Interior with 310 million hryvnas
(approximately $57 million) in 2001, the Security Service of Ukraine with 122
million hryvnas ($22.5 million), the State Committee on Border Guard Ser-
vice—94 million hryvnas ($17.4 million), the Ministry of Defense—95 million
hryvnas ($17.5 million), and the State Tax Administration—72 million hryvnas
($13.3 million) (Dim’yanchuk 2002).

The question, which arises, is whether organised crime is a force that opposes
the establishment in Ukraine. Or, perhaps the establishment itself is mainly re-
sponsible for criminalising its own ways of working and for the fact that it has
lost control over some processes (e.g. shadow economy).

221



Methods of counteraction

222

Constant and persistent efforts in several areas are needed to solve this problem.
The absence of civil society in Ukraine is one reason behind the inadequacy of
measures to counteract organised crime. Anti-organised crime efforts should fo-
cus on reforming public policies and institutions with explicit high-level leader-
ship and commitment.

Additionally, Ukraine still lacks appropriate measures to encourage fair busi-
ness. As a consequence, criminal organisations are monopolising certain sec-
tors. Some estimates state that 60% of Ukrainian economy is shadow economy.
We may conclude that the state is in crisis. According to Freedom House,
Ukraine has reached a development stage of “transit/hybrid regime” with its in-
herent autocracy and democracy. Government officials are still above social con-
trol. State functions are flagrantly excessive. Total licensing, various quota and
permission systems have not yet been extirpated. As a rule decisions depend on
individual officials whose actions can provide a fertile field for corruption. The
economic difficulties of Ukraine attract foreign criminals, especially Russian, to
legalise their profits in the most important sectors of the economy.

Itis necessary to emphasise that fighting organised crime is impracticable un-
less provisions of the Criminal Code and other acts are applied adequately, and
unless proactive activities, crime prevention in particular, are carried out.

It is also worth noting that Ukrainian criminology distinguishes two types of
preventive practices: general (social) and special (criminological).

The first type—general (social prevention)—is a combination of political, ed-
ucational, social and economic measures aimed at perfecting public relations.
Major social measures include the reform of the political and economic system,
the determination of a development strategy, and the formation of civil society
able to gather “political will” to fight organised crime.

To achieve this objective it is of paramount importance to support independ-
ent press, to conduct journalist investigations, and to facilitate the widespread
use of the Internet as a means of publication and communication. At present in-
vestigative journalism is impeded by offenders who use violence against jour-
nalists or bribe them.

Political censorship does exist in Ukraine. It has become the everyday reality
of journalism. This is the view of 86% of the journalists surveyed by the Socio-
logical Service of the Razumkov Centre in 2002. The 727 respondents represent
various printed and electronic, state-run and private mass media agencies from
all administrative regions of Ukraine. The survey demonstrates that it is very
dangerous to write about criminal clans, local authorities, the President and his
administration. Most of the interviewees have learned this first-hand
(Yakimenko and Zhadan 2002).

In order to foster the transparency and openness of public officials, it is neces-
sary to develop and adopt complex laws “On Civil Control of Public Activity”
and “On Organized Political Opposition in Ukraine”. It is also very important to
develop a special law on parliamentary control over the activities of the President
of Ukraine, Prime Minister, Cabinet of Ministers, departments, agencies, de-



fence and Prosecutor’s Office. Constant and persistent efforts in several areas are
needed to solve this problem.

First it is necessary to create an environment that is conducive to honest busi-
ness, speed up the creation of a modern legislation on competition, price forma-
tion and contract making, and carry out a tax reform. Anti-organised crime ef-
forts should focus on reforming public policies and institutions, with explicit
high-level leadership and commitment.

The first step must be to develop and enact methods of general and social pre-
vention which would encourage public officials to fulfil their duties honestly,
such as moral and material stimulation, a system of privileges, and quicker ca-
reer advancement in the case of honest fulfilment of one’s duties. On the other
hand, it is important to inform citizens about the legal ways of solving problems
under Ukrainian legislation, including initiating court proceedings in order to
protect violated rights. It is necessary to remove from peoples’ minds the behav-
ioural stereotypes which connect problem-solving with money. This should be
executed through special school programmes. It would be difficult for public of-
ficials to commit misuse or abuse of office or power if people were willing to dis-
close all facts of such misuse or abuse.

Ukraine needs an independent judicial branch. Despite the general difficulties
of the third power, statistics show that the citizens of Ukraine are placing an in-
creasing amount of trust in the court system. During 1991-2000, the number of
complaints against wrongful acts committed by public administrative agencies
and officials increased from 1,043 to 29,952. When in 1991 courts decided 222
cases for the plaintiffs, in 2000 the corresponding figure was 18,260 (Bulletin of
Supreme Court of Ukraine 2002, 44).

Special (criminological) prevention must be aimed at neutralising and de-
creasing the influence of criminogenic factors that produce crime, particularly
organised crime.

On the grounds of Part 2, Article 5 of the Law of Ukraine On the Legal Foun-
dations of the Fight Against Organized Crime, the following public agencies
have been purposefully established:

a) Coordination Committee for Combating Corruption and Organised Crime
of the President of Ukraine;

b) Special subdivisions for combating organised crime in the Ministry of Inte-
rior;

c) Special subdivisions for corruption and combating organised crime of Se-
cret Service of Ukraine.

According to Section 1 Art. 8 of this law, the Attorney General’s Office coordi-
nates the fight against organised crime at the national level, and its counterparts
at the regional level. But new circumstances require entirely different ap-
proaches for the organisation and functioning of law enforcement agencies that
were created during soviet time.

We need to study international experience concerning the responsibility of le-
gal entities in corruption and organised crime cases. We need to improve
Ukraine’s ability to combat organised crime by initiating a judicial reform which
would have to include legal, administrative and organisational changes. For the
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system and processes to be more efficient, they must also be made more transpar-
ent and accountable. Therefore, the creation of a transparency mechanism to en-
hance social control of law enforcement agencies is vitally important.

Current activities to combat organised crime in Ukraine are hampered by defi-
ciencies in the criminal procedure laws, especially those concerning the collec-
tion and assessment of evidence. The increasing proficiency and technical ca-
pacity of the criminals dictates the necessity for legal regulation and implemen-
tation of new types of forensic technologies. International community considers
the use of testimony by members of organised groups who have agreed to collab-
orate with law enforcement agencies as a key method of fighting organised
crime. Although Section 2, Article 14, the Law of Ukraine On the Legal Founda-
tions of the Fight Against Organized Crime provides such a possibility, this pro-
vision does not work in practice as long as there is no real mechanism to exoner-
ate such individuals. At present, Part 2, Article 225 of the Criminal Code of
Ukraine provides for the release of criminal groups’ members from punishment,
but it does not contain a similar provision for the members of organised groups.
An appropriate mechanism to enforce the above-cited provision does not exist,
as the Criminal Procedure Code still requires respective amendments.

Under the current Criminal Procedure Code of Ukraine, adopted 40 years ago,
itis impossible to solve the investigative problems, as well as to guarantee an ad-
equate procedure for counting the acts of organised crime. A new Criminal Pro-
cedure Code has not yet been passed.

It is necessary to specify more clearly the rights and duties of the various law
enforcement and control agencies to avoid any unnecessary overlapping of their
functions. We need to enforce complex laws necessary to prosecute large and so-
phisticated crime networks.

Conclusion
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A number of systemic improvements should be brought about. However, I view
this as impossible under the present government. Thus it is of primary impor-
tance for Ukraine, as a country in transition, to reach a new stage of political de-
velopment, in particular to involve in public activity fresh politicians who are not
burdened with the nomenclature past and who are able, first of all, to defend
Ukrainian interests. Until this takes place one should not expect radical changes
in law-enforcement activity against organised crime.

R. Kelly rightly states that criminal syndicates are successful ... in societies
where political institutions are not particularly sensitive to or responsive to the
needs of the public” (Kelly, 40). About 80% of Ukrainian citizens agree that they
are not able to influence governmental decisions and actions.

If new forms of social and legal control over organised crime are created, most
likely after the next presidential elections, Ukraine will be able to achieve and
maintain a decrease in organised crime.

I believe that research and recommendations that take into account the experi-
ence of other countries can become an intellectual force facilitating qualitative
changes in public relations.
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Internafional Trafficking in Human Organs

G.V. Travaini, S. Garibaldo, V. Arcari, R. Molteni,
Institute of Legal Medicine, University of Milan, Italy

Introduction

The development of medical knowledge has given birth to new techniques which
are the driving force of modern civilization.

Success in organ transplantation was one of the most powerful medical ad-
vances of the twentieth century. Continuous progress is clearly occurring, and
future possibilities may exceed all expectations. In Italy, the development of
medical technology has led to routine transplantation. Unfortunately, a concomi-
tant reality casts a shadow over this scientific feat: there is a dramatic shortage of
organs, and the situation worsens by the day.

This gap between demand and supply has opened a window of opportunity for
criminal exploitation.

In the following, the authors will try to clarify the borderline between legend,
myth and reality characterising this kind of crime. The focus is on kidney com-
mercialisation since the medical skills needed for its transplantation are more el-
ementary if compared with surgical procedures for other organ transplants.

The authors analyse organ commercialisation from a criminological and med-
ico-legal point of view, and focus their attention on the possible difficulties
which may emerge when combating the crime.

Current developments
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The most consistent source of information about organ trafficking are the ru-
mours spread worldwide with multimedia coverage; unfortunately, few of them
are based on official reports or scientific analyses.

Of the official material, American literature is the most analysed since organ
traffic has been thoroughly studied in the United States.

After a deep examination of the procedural protocol pursued and approved by
the international transplantation societies, and considering the medical problems
related to single organ traffic, it is plausible that the only possible way to sur-
mount these obstacles is to create “medical tourism” for transplant surgery.

This “tourism” is realised through international trade routes between the
would-be organ recipients, and the future vendors who to a large extent occupy
the lower end of the socio-economic spectrum.

To best understand how this crime is constructed, the authors will now exam-
ine the situation in India, China and Iran.



India

India has been called a “warehouse for kidneys” or “the great organ bazaar”. It
has become one of the largest centres for kidney transplants in the world, offer-
ing low costs and almost immediate availability.

On 15 January 1995, customs officers in Delhi uncovered a kidney racket
where the residents of a rehabilitation colony for leprosy patients in Villivakkam
near Chennai (before known as Madras), capital city of Tamil Nadu in the south
of India, freely donated kidneys for money offered by agents. Then, on January
29, 1995, the police busted a massive racket in Banglore, in which kidneys of
nearly a thousand unsuspecting victims had been removed in the leading city
hospital by prominent doctors. The “donors’ had been lured with offers of jobs,
and their kidneys removed under a pretext'.

The official reports highlighted that the potential receivers, kidney patients
from Occidental Asia, Malaysia and Singapore, were prepared to travel to India.”

After the exposure of kidney scandals in its major cities, Indian Congress
passed Act 42, The Transplantation of Human Organs’ Act, in order to block the
trade in human organs. This law prohibits all commercial trading and allows or-
gans to be removed only for therapeutic purposes. Furthermore, it bans all organ
transplants, except those donated by relatives specified as spouse, son, daughter,
father, mother, brother or sister. The Act, however, is far from watertight. Its big-
gest problem is the clause which states that an unrelated donor, for reasons of af-
fection or attachment towards the recipient may donate his or her kidney pro-
vided that the donation is approved by the Authorisation Committee. Since the
Act came into force, this clause has provided a cover for hundreds of illegal
cash-for-kidney deals. End-stage renal disease patients in Karnataka and Tamil
Nadu have claimed blatantly false emotional and altruistic attachment to pro-
spective donors, and made misrepresentations to the Committee in order to se-
cure approval for what are in fact outright commercial transactions in kidneys.

The Voluntary Health Organisation of India estimates that each year more
than 2,000 people sell their organs for money (compared with 500 in 1985 and
only 50 in 1983).

The kidney market in not subject to inflation: the receiver spends approxi-
mately $9,900-$23,000 of which a small percentage goes to the donor, and the
remainder is shared between the doctors and the broker.

The possible long-term consequences of this illicit activity are dramatic: in
Bombay, a number of HIV-patients tried to sell kidneys in order to earn a living.
Doctor Kandela says that for every donor identified as HIV-positive, five slip
through the net, putting many lives at risk>.

1 RothmanD.J.: The International Organ Traffic 10th Annual Conference on “the Individual vs. the State” Central Euro-
pean University, Budapest, June 2002

2 Rothman D.J., Scheper-Hughes N., Awaya T., Rosa E. et al.: The Bellagio Task Force Report on Transplantation,
Bodily Integrity and the International Traffic in Organs. Transplantation Proceedings 29:2739-45 1997

3 Frontline Investigation Team: kidney Still for Sale. The Hindu India’s National Magazine 14:25 1997
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China

Iran

In 1997, a task force composed of transplant surgeons, organ procurement spe-
cialists, human rights activists, and social scientists, met at the Rockfeller Con-
ference Centre in Bellagio, Italy. This group met to define ethical standards for
the international practice of organ donation, especially in light of abuses that un-
dermine the bodily integrity of socially disadvantaged members of society.

The report produced by the Bellagio working group underlines how the use of or-
gans from executed prisoners is systematic, accepted and institutionalised in China.

The June 1977 Protocol One Additional to the Geneva Convention of 1949
bans the use of organs from prisoners. The rationale is that prisoners are thought
to be incapable to give their consent.

The precise number of prisoners executed in China is not known. Some 2,000
cases are reported in the country’s newspapers, but organisations such as Am-
nesty International believe that there may be as many as 8,000 to 10,000 execu-
tions each year.

Some anthropologists believe that physicians in Japan, Hong Kong, Singa-
pore and Taiwan serve as “travel agents”, directing their patients to hospitals in
Wuhan, Beijing and Shanghai. Foreigners do not have to wait for an organ to be
available; executions can be timed to meet the market needs, and the supply is
more than adequate®.

Descriptions of the event are dramatic: immediately before the execution, the
physician sedates the prisoner. Then a breathing tube is inserted into his lungs
and a catheter into a vein. The prisoner is then executed by a shot in the head; the
physician immediately moves to stem the blood flow, attaches a respirator to the
breathing tube, and injects drugs into the catheter to increase blood pressure and
cardiac output. With the organs thus maintained, the body is transported to hospi-
tal where the receiver is waiting, and the surgery performed. The physicians have
become immediate participants in the executions; instead of protecting life, they
are manipulating the consequences of death.

At the beginning of the transplant programme in Kermanshah in 1989, the price
per kidney was $340 (2.5 million Rials), ranking the so-called Kermanshian kid-
ney as one of the cheapest in the world by any standard. But in ten years time the
price has risen to $1,219 (10 million Rials)°.

The current availability of cheap kidneys for sale is the greatest obstacle to es-
tablishing a cadaveric transplant programme in Iran®.

In Iran, the Charity Association for Support of Kidney Patients (CASKP) per-
forms all preparatory steps for arranging transplants. CASKP representatives

5 cfr5

Scheper-Hughes N.: Theft of Life: The globalization of Organ Stealing Rumours. Anthropology Today 1996

6  Zargooshi J.: Iranian Kidney Donors: Motivations and Relations with Recipients. The Journal of Urology
165:386-392 2001
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have admitted that CASKP is involved in more than 90% of kidney transplanta-
tions in Iran: CASKP is like a real estate agency where sellers and buyers meet’.

The potential donor contacts CASKP and is put on the donor list. In Kermanshah,
the donor provides CASKP a promissory note of $244. If the potential donor refuses
donation after the preoperative evaluations and laboratory tests, which are done at
recipient’s expense, the donor pays this sum. The system prevents potential donors
from refusing donation after entering the preoperative phase.

There are two contracts regarding payment. One is the official contract stating
that the donor receives the equivalent of $1,219 from the governmental budget.
Payment is made immediately postoperatively.

The other contract is concluded between the donor and the recipient. Often,
the recipient offers the donor extra money and, if unemployed, a job.

The emergence of this type of contracts has resulted in non-existent recipient
waiting lists, open black market, extinction of living-related renal donor trans-
plantation, and in the appearance of professional brokers.

Certain control should be imposed on any living-unrelated renal donor trans-
plant programme for it to be even remotely acceptable. There should be no mid-
dlemen. Medical criteria should be given priority, and independent medical and
psychiatric evaluations on both the donors and recipients conducted. There
should be an independent team of surgeons and physicians caring for donors,
long-term medical insurances for donors, external financial auditing, and ban on
transplantation across countries. But there is no sign of any of this. Abject pov-
erty, unemployment, and the lack of social security force people to sell kidneys,
the only reserve they have.

According to a study of 310 Kermanshahian “donors” conducted by the Uni-
versity of Kermanshah, 38% of them had lost their job due to absence from work
because of postoperative pain and disability. Vendors had also been rejected by
their families because they were regarded as unable to earn money by other, more
respectful means. 60% expected to be dialysis-dependent and eventually die of
kidney failure since they were unable to pay and attend all required follow-ups®.

The commerce on web

Over the last years traditional commerce has been coupled with a new kind of
trading. Internet has opened a door to a truly global market area where anyone
can trade anything from home, even organs.

The keywords “kidney for sale” presently produce 56,000 search engine hits.
They take to discussion groups, suspicious money movements, and contrasting
laws on organ donation. Few years ago, a kidney was sold at eBay, the most im-
portant online marketplace, registering the highest price ever offered for a good
on sale’.

7
8
9
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The authors browsed Google hits, and tried to investigate which of the “kid-
ney for sale” offers were genuine and which part of the many urban legends re-
lated to this issue. Of the thousands of web pages opened, most could be classi-
fied as belonging to the latter group. On the other hand, we found numerous an-
nouncements on virtual notice boards where web navigators from all corners of
the world may leave messages to which others reply by e-mail.

These messages, sent from different countries, containing similar texts,
seemed to have been written by desperate people for whom selling a kidney
served as the only thinkable financial reserve. The notices underlined some med-
ical information which was thought to be useful to the buyer.

After a thorough analysis of the messages, it was realised that the majority of
e-mail addresses given were not easy to trace since they had been obtained from
services that guarantee e-mail anonymity. For this reason, the investigation was
brought to an end. Any further research would have crossed the line of illegality;
contacting a kidney broker without being traced by the police requires particular
authorisation and specialised technical skills.

The findings of the investigation do not necessarily correspond with reality.

There are no concrete data verifying the existence of this crime; at this mo-
ment we are not able to say if e-commerce on organs is a mere swindle.

However, if this crime really exists, it is obvious that the number of victims
will increase unless a balance between demand and supply can somehow be
achieved.

Final considerations

Considering the difficulties in maintaining an organ in perfect condition for an
implant, and the risk of being caught by customs of states where it is forbidden to
sell organs, it seems plausible to suggest that these kinds of transplants are car-
ried out in countries where laws are not so strict.

The primary commodity on this market is the kidney, and the reason for this
must be the relatively easy surgical approach.

In a follow-up to the Bellagio Task Force, Professors Scheper-Hughes and
Cohen, with support from the Soros Foundation, created an “Organs Watch”, a
small, independent, ultimately self-supporting, human rights-oriented docu-
mentation centre that aims to track down global rumours on organ commerce.
Anthropologist Scheper-Hughes talks about medical tourism:

“Medical centres propagate their medical services as tourist operators prop-
agate their locations with beautiful golf camps and luxury hotels with excel-
lent restaurants and convenient prices. These medical tour operators offer
all-inclusive packets. For example, in Tel Aviv, with the collaboration of one of
the most famous Israelian surgeon, an agency offers an all-inclusive trip for
$120,000-$200,000. For this price, the Israel Medical Tour Operator offers
private airplane, taxes for the custom officials, room in a private clinic, fee for
the donor and transplant operation.”

Organs Watch’s experts believe that the would-be organ recipients follow routes
from those countries where organ commerce is a crime to those where these kind
of transplants are legal.
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In February 2001, a group of American researches obtained interesting results
from Chennai, the capital city of Tamil Nadu (India). They interviewed 300 indi-
viduals who had sold a kidney there, and the results were unequivocal: Almost
all participants had sold the kidney to pay debts. The amount promised for selling
a kidney averaged $1,410, while the amount actually received $1,070. The ma-
jority of the donors reported a worsening of their economic status. 60% of the
money received had been spent on debts, 22% for food and clothing, and only
11% was retained as cash equivalents. About 83% of the donors reported deterio-
ration in their health status after nephrectomy°.

Although we cannot yet be sure of the quantification of this crime, there are
few doubts as to the existence of a parallel and illegal organ procurement. This
obliges us to consider which methods should be put in use to achieve a contain-
ment of organ traffic.

Important implications regard developing countries where potential donors
need to be protected against exploitation. Protection might involve education
concerning the likely outcomes of selling a kidney. But there are many possible
means of intervention through which a collective consciousness of the immoral-
ity and dangerousness of organ trafficking can be obtained.

On the other hand, there are experts who think that the legalisation of organ
commerce and creation of market models for the procurement of transplantable
organs would be the solution''.

The main arguments supporting organ commerce, found in literature, are ei-
ther libertarian or utilitarian. Libertarians claim that since selling oneself freely
to another does not involve a violation of the right of self-determination, such
transactions should fall within the protected privacy of free individuals on the ba-
sis of the principle of autonomy'2. Utilitarians, on the other hand, say that as long
as the current altruistic system of organ procurement is not making enough or-
gans available, the benefits for the recipients by an overall increase in the supply
of transplantable organs and the benefits for voluntary vendors would outweigh
objections. It is claimed that insisting on the ethical superiority of an altruistic
system of organ procurement will impose heavy costs on those patients who
could benefit from the pragmatic and immediate solutions offered by a modern
market system'>.

The proposals to introduce commerce in organ transplantation have been
unanimously rejected by national and international medical organisations and
parliaments. The World Health Organisation has published reviews of interna-
tional and national legislation, codes and other measures to combat commercial-
ism in the use of human organs and tissues for therapeutic purposes.

Nevertheless, some arguments against paid transactions with organs reveal
their weakness if scrutinised. Selling an organ is not necessarily equivalent to a
commodification of the donor’s body, depersonalised view of human beings, and
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an offence against their dignity, because the question of self-degradation de-
pends on whether the person who sells an organ evaluates his/her action as
self-degradation or not'*,

There is, however, one argument against commercialism in organ transplanta-
tion that is beyond criticism: market models would inevitably mean the exploita-
tion of the poorer in favour of the richer parts of society. Disparities in wealth and
chances should mean that we have duties and responsibilities towards the less
privileged, not that we have the right to exploit them.

The more general question of a financial quid pro quo for the donor of an or-
gan constitutes one of the most controversial problems in the current ethical dis-
cussion of living organ donation. As the continuing analytic and documentary
work of Daar' has shown, there are crucial differences between rampant com-
mercialism on the one hand, and concepts of rewarded gifting on the other. The
concept of compensation does not just include compensation for the living do-
nor’s loss of earnings, but also an adequate additional insurance scheme against
the risks he takes. From an ethical point of view, this seems to be something the
health system owes to living donors, and in this respect a lot still has to be done.
Additional financial incentives must not be permitted. In fact, it seems possible
that even direct financial incentives could be restricted in ways that would still
permit altruism. The boundary between compensation and incentives could be
drawn on the grounds of a legal term “Schmerzensgeld”'®, which is defined as
pain money or smart-money, a compensation for personal suffering, and which
originates from the context of actions for illegal damages. The idea would be to
pay an official, unified compensation for the pain and troubles an organ donor
has to endure. Such a reward would still be closer to removing disincentives than
to providing financial incentives, and it would preserve the socio-cultural mean-
ing of the act of donation. This idea seems acceptable for developed countries
which have enough cultural and legal resources to provide sufficient control over
such a system, and to prevent it from getting on the “slippery slope” towards
commercialism which could undermine public trust in the transplant system.

In conclusion, we are aware of the fact that our work on this complex topic is
by no means exhaustive. We have tried to get a general idea of the actual situa-
tion. There are only few certainties: the quest for organs is continuously increas-
ing, and the legal routes to satisfy the demand are not sufficient. The concrete
risk is that illegality will prevail in organ procurement, and that organs will be-
come smuggled goods.

There is a need for further studies that are free from banal sensationalism, and
which monitor the development of the phenomenon and analyse the motivations
which undermine legal measures against this crime.

Our study represents the first humble step on this winding road.

15
16

232

Radcliffe Richards J.: From him that hath not. In: land W., Dossetor J.B.: Organ replacement and therapy; ethics, jus-
tice and commerce. Springer, Berlion Heidelberg New York, 1991

Daar A.S.: Rewarded gifting. Transplant Proc 22:922-24, 1992

Daar A.S., Gutmann T.H., Land W.: Reimbursement “rewarded gifting”, financial incentives and commecialism in
living organ donation. In: Collins G.M., Dubernard J.M., Persijn G.G., Land W.: Procurement and presevation of
vascularized organs. Kluwer Dordrecht, 1997



The Penal Legislafion Concerning
llegal Drugs in the Czech Republic:
The Right Time for Change Now?

Petr Zeman,
Institute of Criminology and Social Prevention, Czech Republic

Introduction

After the fall of the Communist regime, there arose a need to change the legal or-
der of the Czech Republic. The principles of democratic law were included in the
new rules, from the Constitution to many laws, their amendments, and sub-laws
(ministerial orders, municipal ordinances, governmental decrees). Penal law
was not excluded from this development. However, freedom has been accompa-
nied by negative phenomena, too. One of them, the interest in illegal drugs and
their use, started to increase in the early 1990s, and this trend still continues. As a
positive impact of this situation, the drugs and their use are no longer a taboo.
Nevertheless, drugs have spread through the whole society—drug careers start-
ing at the age of 12 or 13 and the flourishing drug market have become an integral
part of Czech reality. Before 1990, the Czech Republic shared the same experi-
ence in the field of drug abuse as the other European Communist countries: there
was no real drug market, “classic” drugs like heroin or cocaine were absent and
substituted by popular home-made drugs (pervitin, braun), there was an en-
closed drug subculture, and so on. The fall of the iron curtain led to the establish-
ment of a similar organised and structured drug scene as in Western Europe. This
development was strengthened by specific aspects like the country’s strategic
position in the centre of Europe, the initial high border permeability, and the de-
veloped legal chemical industry whose procurable raw materials experienced
producers were able to use for drugs production.

The most recent evaluation of the Czech drug scene in the Principal Hygienic
Station’s Epidemical Report indicates that drug use is increasing. In 2002, the in-
cidence of registered drug users (First Treatment Demand, FTD) was 4,719 per-
sons (45.9/100,000 inhabitants), and prevalence 9,237 persons (89.9/100,000 in-
habitants). The incidence of registered so-called problem drug users (PDU) was
3,472 persons (73.6 % of all FTD’s), and prevalence 7,441 persons. As PDU is
considered a person, who injects drugs and/or has been using heroin or other opi-
ates for a long time and/or has been using cocaine for a long time and/or has been
using amphetamines (except ecstasy) for a long time. The estimated prevalence
of all PDU’s was 34,300 persons (28,800 injecting users). More than half of the
registered clients used ATS (especially pervitin, the No. 1 drug in Czech) as the
primary drug. Opiates (esp. heroin) and cannabis (esp. marihuana) followed with
a share of about 20 %. The male/female ratio was approximately 2.1/1. Most
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FDT’s were 15-19-year-olds, while the 20-24-year-olds formed the largest
group among all users.

This central drug user monitoring system has been running since 1995. The
figures have been on a steady rise, partially thanks to an increasing number of
treatment centres included in the system. It can be stated that excepting a very
small decline in the late 1990s, the incidence of ATS users has been increasing as
well as that of the opiates users. These two tendencies show a mirror effect: in-
crease in the number of ATS users has been attended by a lower number of opi-
ates users, and vice versa. The average age of registered AT'S or opiates users has
been increasing (23 years), while with cannabis users it has remained perma-
nently low (18-19 years). The increasing number of injecting drug users is con-
sidered especially worrisome.

According to the latest National Anti-Drug Headquarters’ Annual Report',
the availability of drugs is increasing on the Czech drug market, and drugs ex-
pand to smaller cities and villages. There are reports of great differences in drug
quality depending on the distribution network level, and of the continuing trend
of active substance quality and quantity lowering in the final drug. The Police
have registered more cases of synthetic drugs consumption by young people on
the dance scene and experimentation with volatile substances. The consumption
of ecstasy has increased as well, partially due to its reduced price. There were
also more recorded cases of hydroponic cannabis cultivation.

Drug-related crimes, including when connected to crimes against property,
are a significant problem. Registered cases of medical products thefts and for-
eign drug-runners have increased. Multinational and foreign criminal groups are
operating and trafficking drugs into the Czech Republic. Currently the Police are
detecting more intensive activity among Asian criminal groups (in the frame-
work of common goods smuggling) and deeper involvement of gypsies, women
and children, in distributing drugs on the streets. At the level of organised crime,
the Police have registered activity of Kosovo-Albanian groups (heroin), Arabian
groups from North Africa (cannabis), Russian-speaking, Vietnamese and Chi-
nese groups. The detection and investigation of crimes committed by these
groups is more difficult because of cultural and language problems. Related ille-
gal activities, such as money laundering through the purchase of cars, gold or for-
eign currency and their transfer abroad, have also been recorded. Pervitin, the
traditional Czech drug, is manufactured by Czech citizens of ephedrine obtained
illegally either from its official Czech producer, from medicines or from abroad,
and also exported to neighbouring countries, especially to Germany. The acts
committed by drug traffickers have become more and more violent, and their
means more and more conspiratory. They try hard to make and maintain contacts
with justice and administrative authorities, and to put pressure on crime wit-
nesses.

1
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International and National Framework

The Czech Republic is a contracting party to the International Drugs Conven-
tions (1961, 1971, 1988) and tries to keep its obligations, although their interpre-
tation does cause ambiguous opinions among experts. This is the international
aspect, the international source of Czech penal anti-drugs legislation. The legis-
lation also has to follow general principles of law honoured in the Czech Repub-
lic, resting mainly on the principle of “ultima ratio” (principle of subsidiarity of
penal repression). Some of them are explicitly expressed in the Constitution or in
the Charter of Fundamental Rights and Freedoms that set constitutional limits
for state intervention into the rights of individuals.

These aspects are reflected in the “National Drug Policy Strategy for the years
2001-2004" adopted by the Czech government, that is based on the comprehen-
sive and well-balanced approach combining primary prevention, harm reduc-
tion, treatment and repression. The Strategy was drawn up by the Governmental
Council for Drug Policy Co-ordination, and it follows the “Drug Policy Concep-
tion and Programme for the years 1998-2000". With this Strategy, the Govern-
ment accepted the fundamental codes, principles and aims defined for the period
2000-2004 in the EU Action Plan on combating drugs, and expressed its will to
their fulfilment. The Strategy is the key document defining the basic starting
points and directions for solving the problems of drug use. It is the base for creat-
ing and implementing a drug policy for individual departments and local, dis-
trict, and regional public administration bodies. Its functions are:
¢ tomark basic principles and goals, and to set priorities of Czech drug policy
* to delimit responsibility and competencies of relevant departments and indi-

vidual units of public administration, and to bind them to fulfil the given tasks

for achievement of defined goals

* to define institutions and organisations working in the area of drug policy,
thus enabling them to find their place and role in fulfilling the drug policy

* tomobilise civic society and to strive for incorporation of responsible institu-
tions on all levels, local government bodies, local communities, governmen-
tal as well as non-governmental organisations, volunteers, and self-help or-
ganisations,

¢ for the needs of international co-operation, to inform on the form, goals and
priorities of the drug policy of the Czech government. Drug policy is one of
the monitored areas in EU candidate countries.

The handling of narcotic and psychotropic substances is governed by Addictive
Substances Act No. 167/1998 Coll. as amended. It defines, among others, what
substances are deemed narcotic or psychotropic substances, preparations con-
taining such substances, and precursors. Each breach of this law is an illegal
act—either crime or misdemeanour. The elements of relevant misdemeanours
are included in Misdemeanours Act No. 200/1990 Coll. as amended.

The current penal legislation concerning illegal drugs in the Czech Republic
is contained in the current Penal Code No. 140/1961 Coll. as amended. This law,
adopted in 1961, has from the beginning contained specific essential elements of
drug offences. However, we can say that the framework for this penal anti-drugs
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legislation was set out by the Opium Act adopted in 1938 (not valid anymore),

since at least the main features are the same. These features are as follows:

¢ self-injury is not punishable, i.e. drug consumption as such is not penalised,
and

¢ allillegal drugs are regarded the same, i.e. offence qualification does not de-
pend on the type of drug in question.

These two principles are still implied in the Czech Penal Code. However, over
the years new aspects have emerged, especially due to the changes after 1989.
Main emphasis has been laid on fighting the most serious forms of drug criminal-
ity (especially organised crime related), instead of petty offences committed by
drug users or experimenters where alternative measures and principles of harm
reduction should be in key role.

Drug Crimes in the Czech Penal Law

Specific drug crimes included in Penal Code are “Illegal Production and Posses-

sion of Narcotic and Psychotropic Substances and Poisons” (provisions of Arti-

cles 187, 187a, 188) and “Propagation of Drug Use” (Article 188a). As men-

tioned above, the basic principles were set when the current Penal Code was

adopted, but naturally they too have undergone some development, as has the

whole Penal Code. The main features of this development concerning drug-re-

lated crimes through amendments to Penal Code are as follows:

¢ essential elements of crimes have been supplemented and adapted to corre-
spond more with the real situation and international obligations (i.e. the en-
largement of forms of illegal behaviour, the prohibition of illegal disposal of
precursors and preparations containing narcotic or psychotropic substance,
the extension of relevant aggravating circumstances)

¢ the severity of punishments has been increased, especially in cases of organ-
ised production and trade in drugs

¢ room for alternative solutions in individual cases has been created (i.e. diver-
sion in criminal procedure, community sanctions and measures).

As far as drug offences are concerned, the significant change in Penal Code was
made by amendment No. 112/1998 Coll. This Act introduced a new provision to
Penal Code—Article 187a—containing the framework for crimes involving
possession of drugs for one’s own use (punishability of possession for one’s own
use had been included in the original version of Penal Code, but cancelled in
1990). To commit this offence, the perpetrator has to have in his/her possession a
quantity of drugs that is “greater than small”. The concrete specification of this
quantity was left to judiciary. The Supreme State Prosecutor’s Office issued a
chart of “greater than small amounts” for most frequently used drugs as an acces-
sory guide for police bodies and prosecutors.? Although the final court decision
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has to follow individual criteria of each case and each person, this chart is in prac-
tice accepted even by courts. The possession of a small quantity of substance is
considered a misdemeanour, and punished by a fine of up to 15,000 CZK.

First attempts to recriminalise possession for one’s own use were made in the
early 1990s. They were primarily motivated by the desire to fulfil international
obligations and to facilitate police work in the process of evidence collection.
The adopted amendment is a combination of the original proposal presented by
the Communist deputy and of the following governmental version. However, it
can be stated that the amendment was accepted by all parliamentary parties,
Christian Democrats being the strongest supporters. Although President Vaclav
Havel vetoed the law, the Parliament held its ground, and finally the amendment
was adopted. From the outset this provision has had many opponents. In 1999, a
proposal for its cancellation was made, unsuccessfully.’

The Penal Code contains many provisions related to and used in the prosecu-
tion of drug offenders. These include, for instance, provisions on protective
treatment, provisions on insanity, provisions on community sanctions and so on.
The non-thwarting of crimes described in Articles 187 and 188 is considered a
crime punishable by imprisonment up to three years. Special provision exists for
cases of repeated offence of possessing drugs for one’s own use. The court has
the right not to consider such a perpetrator a recidivist if he/she is a regular drug
user. In some provisions the narcotic and psychotropic substances are put to-
gether with alcohol as “the addictive substances”. This is the case with such
crimes as “Threat under Influence of Addictive Substance”, “Drunkenness” or
“Evasion of Military Service”, and with the provisions on insanity. Alternative
aspects of criminal procedure are included mainly in the Code of Criminal Pro-
cedure No. 141/1961 Coll. as amended. Depending on the seriousness of the act,
the prosecutor or the judge can for instance use the provisions on the conditional
cessation of criminal prosecution, the out-of-court settlement or the discharge
from punishment.

Recent Development

The Czech Republic is in the process of creating completely new criminal codi-
ces. They should be the culmination of the so-called Reform of Justice. It is gen-
erally acknowledged that the current codices are not in conformity with the
changing social reality, and that they ensure the rights and freedoms of the indi-
vidual only to a limited extent. First Commission for the re-codification was offi-
cially appointed by the Minister of Justice in 1995. In 1997, the Minister of Jus-
tice appointed a new commission of almost forty members. Its task is to complete
the re-codification work within a reasonable period of time, preferably by the
time the Czech Republic is accepted as a member of the EU. There are several
clear reasons why the legal system of the Czech Republic must be brought into
conformity with the system of the other member countries and the acquis
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communautaire before it joins the Union, and becomes firmly established in
both its concepts and practical application.

As mentioned above, the 1998 amendment to Penal Code elicited serious dis-
cussion on the consequences of criminalising drug possession for personal use in
connection with the treatment of drug users, the police work, the impact on pri-
mary, secondary and tertiary prevention, and the possibly increasing level of “le-
gal nihilism” in society. As a result, the former Governmental National Drug
Commission (now Governmental Council for Drug Policy Co-ordination) car-
ried out a three-year research “Impact Analysis Project (PAD)” on the new drugs
legislation in the Czech Republic, focusing on the introduction of the punish-
ment for possessing drugs for personal use. The project consisted in five main
sub-studies and more than twenty particular sub-parts, and used the testing of
five main hypotheses as a basic tool for evaluating amendment’s impact. The hy-
potheses were elicited from or directly cited from documents and parliamentary
speeches of the presenters of the amendment. The conclusions were briefly as
follows:
¢ the intervention represented by the introduction of the punishment for pos-

sessing drugs for personal use had hardly had any impact on drug-related

problems in the Czech Republic

¢ the expectations that the presenters of the intervention offered or promised to
fulfil had not been met; on the other hand, it was not unambiguously proven
that the legislative change had brought about or impaired negative develop-
ment of some indicators

® during the first two years of the application of the amendment, penalizing pos-
session of illegal narcotic and psychotropic substances for personal use had
been enforced in a very selective manner, randomly and occasionally—not
under the principles of officialdom and legality (however, it remains a fact that
this was the only reason why the incurred social costs were not significantly
higher)

¢ from the perspective of social costs, enforcement of the penalisation of the
possession of illicit drugs for personal use had been disadvantageous.

As aresponse to PAD conclusions, Government passed a resolution in Novem-
ber 2001. This governmental resolution charged the relevant ministries, on the
basis of the PAD findings, with preparing the legislative division of drugs into 2
or 3 categories pursuant to their medical and social dangerousness, and review-
ing drug offences and related punishments for the purpose of re-codification.
The medical division was prepared by an experts group of the Ministry of Public
Health in March 2003. It proposed a three-category division from the least dan-
gerous to the most dangerous as follows: 1) cannabis (products containing
THC), 2) “right” ecstasy, psychedelic/hallucinogenic drugs, 3) ATS, heroin and
other opiates, cocaine, “false” ecstasy. This marked an interesting development
and the experts, as well as the public, wondered whether the legislative approach
to drug offences would change.



In July 2003, the re-codification Commission completed its work, and the bill
for the new Penal Code was circulated for comments. As for drug offences, the
bill proposed new names for drug-related crimes, but maintained the current ap-
proach, i. e. there was no division between illegal substances. The relevant provi-
sions were based on current text with some modifications in wording regarding
aggravating circumstances and imposable sanctions. The bill charged the Gov-
ernment with drawing up the decree which would define, among others, the
quantity of narcotic or psychotropic substance “greater than small”. The bill’s
reasoned statement said that “the originally proposed division between ‘soft” and
‘hard’ narcotic and psychotropic substances was not implemented due to its es-
sential difficulty or rather impossibility™...

During the circulation for comments, some experts, institutions and politi-
cians submitted their comments to the part related to drug offences. They stated
that the current legislative approach which ignores distinctions between the dif-
ferent illegal substances seems groundless, and that on the grounds of medical
knowledge, experts opinions and foreign experience, the outlook on illegal drug
handling should be adjusted. The re-codification process would provide a unique
opportunity to make fundamental changes and to persuade the public to accept
them. The bill includes many amendments, for instance, the formal concept of a
crime (instead of the current material concept), binary categorisation of indict-
able offences into crimes and transgressions, and the criminal liability of legal
entities. The aforementioned division of drugs for the purposes of penal law
could, and should, also be included. The dangerousness of the uniform view on
illegal drugs is emphasized in connection with the above-mentioned introduc-
tion of the formal concept of a crime: At present, sufficient social dangerousness
is one of crime’s characteristics in the Czech Republic. When evaluating the
committed act, the police, the prosecutor or the judge can take into consideration
the nature of the different drugs. Interestingly enough, when Amendment No.
112/1998 Coll. was adopted, this was presented as a safeguard against unjust
criminalisation of young first-time offenders. The bill would revoke this oppor-
tunity for consideration. There is a danger that the prosecution of drug-related
offences will become entirely formal. This approach would be prejudicial to
first-time users, experimenters and drug addicts, and omit the requirement of in-
dividualisation when prosecuting drug crimes.

The re-codification Commission took the comments into consideration and
passed a new version of the bill to the Government Legislative Council in Octo-
ber 2003. This new text seems to be a compromise between the original version
and some of the comments. It introduces a different regime of prosecution for il-
legal cannabis possession for one’s own use, stipulating that a higher amount of
such drug is needed for the possession to be qualified as a criminal offence.
While the illegal possession of a “greater than small” amount of other drugs
would henceforth be a criminal offence, the condition for prosecuting cannabis
possession for one’s own would be the possession “in larger extent”. Moreover,
the revised version acknowledges a new crime of illegal cultivation of cannabis
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for one’s own use in larger quantity (or the illegal cultivation of mushrooms or
other plants containing narcotic or psychotropic substance for one’s own use in
quantity “larger than small”). These offences should henceforth be punished
more leniently than the production of other drugs (even for one’s own use, and re-
gardless of the quantity of substance produced). The definitions of “larger than
small quantity”, “larger quantity” and “larger extent” are left to the governmen-
tal decree. The new bill’s reasoned statement says: “... we implemented the divi-
sion of narcotic and psychotropic substances into ‘soft’ and ‘hard’ for practical
reasons ... the purpose is to maintain the criminalisation of the possession of
psychotropic plants (especially the most frequently cultivated cannabis) and cul-
tivation for one’s own use, but at the same time exclude non-problem consumers
of such plants from drug market, where significantly more dangerous drugs like
heroin, metamphetamine and cocaine are available...” Thus, between July and
October, the bill’s authors’ position on the possibility to distinguish drugs ac-
cording to their medical and social dangerousness made a U-turn.

Although there is still a longish way to the adoption of the new Penal Code’s
final version, and we can expect strong opposition to this development in Parlia-
ment, it is obvious that the Czech Government and the re-codification Commis-
sion have made a significant attempt to introduce the current findings of medical,
sociological and epidemiological research into the penal law. The proposal itself
is not arevolutionary step towards the liberalisation of drug policy (as some sup-
pose), but towards reality. It can be debated what kind of usage with what type of
substance should be punishable, and how severe the punishment should be, but
the different nature and impacts of the various narcotic or psychotropic sub-
stances should not be ignored. It is worth pointing out that the bill maintains quite
severe punishments (in the framework of the Czech sanction system) for of-
fences comprising drugs production, export, import or supply, especially with
regard to organised trafficking in drugs or to supply to children and the youth.



Appendix 1.

Current Wording of Essential Elements of Drug Related Crimes

Article 187:

1/ A person who illegally produces, imports, exports, smuggles, offers, medi-
ates, sells or otherwise procures for a second party or possesses for a second
party a narcotic or psychotropic substance, a preparation containing a narcotic or
psychotropic substance, a precursor or a poison, will be punished by imprison-
ment for one to five years.

2/ A perpetrator will be punished by imprisonment for two to ten years, if

a) he/she commits the act as a member of an organised group, or on a larger ex-
tent, or

b) he/she commits the act towards a person below the age of eighteen.

3/ A perpetrator will be punished by imprisonment for eight to twelve years, if
a) he/she gains a substantial profit from the act,

b) he/she commits the act towards a person below the age of fifteen, or

c) he/she causes through the act serious harm to someone’s health.

4/ A perpetrator will be punished by imprisonment for ten to fifteen years, if

a) he/she causes through the act serious harm to the health of several persons or
death,

b) he/she gains great profit on a large extent from the act, or

b) he/she commits the act in association with an organised group operating in
several states.

Article 187a:

1/ A person who, without authorisation, possesses a narcotic or psychotropic
substance or poison in a quantity greater than small will be punished by impris-
onment of up to two years, or a fine.

2/ The perpetrator will be punished by imprisonment for one to five years if
he/she commits the act on a larger extent.

Article 188:

1/ A person who produces, procures for him/herself or others, or possesses an ob-

ject intended for the illegal production of a narcotic or psychotropic substance,
or of a preparation containing a narcotic or psychotropic substance, or of a poi-
son will be punished by imprisonment for one to five years, or a prohibition of ac-
tivity, or a fine, or a forfeiture of item.

2/ A perpetrator will be punished by imprisonment for two to ten years, if
a) he/she commits the act on a larger extent,

b) he/she commits the act against a person below the age of eighteen, or
c) he/she gains significant profit from the act.
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Article 188a:

1/ A person who entices anyone to abuse addictive substances other than alcohol,
or who supports him/her in the abuse, or who otherwise incites or propagates the
abuse of such substances, will be punished by imprisonment of up to three years,
or a prohibition of activity, or a fine.

2/ A perpetrator will be punished by imprisonment for one to five years, if

a) he/she commits the act towards a person below the age of eighteen, or

b) he/she commits the act over the press, the radio, the television, or the com-
puter system open to the public, or by other similarly effective manner.

Appendix 2.

Statistical Data

These statistical data show the development of drug-related crimes registered by
the police, number of perpetrators and sanctions imposed. Data on the number of
registered and solved crimes were obtained from the statistics of the Police of the
Czech Republic, and the data on the number of prosecuted, charged and con-
victed persons, as well as on the sentences imposed, from the statistics of the
Czech Ministry of Justice.

These data show some development trends. Above all, it is clear that the pro-
portion of punishments not connected with the deprivation of freedom has in-
creased, especially community service. Community service was incorporated in
the Penal Code as of 1 January 1996. The changes in the number of those sen-
tenced to community service clearly show the initial misgivings and mistrust on
the part of the courts, resulting from the initially inadequate wording of the legis-
lation and from the absence of implementing regulations.

lllegal Production and Possession of Narcotic and Psychotropic Substances and Poisons—
Article 187 of Penal Code:

Table 1. Crimes

year Crimes Crimes Solved Persons Persons Persons
registered solved % prosecuted charged convicted
1996 1436 1431 99.7 706 608 283
1997 2 303 2290 99.4 920 789 357
1998 4 056 4034 99.5 1185 1029 702
1999 6100 6 064 98.9 1300 1102 765
2000 3292 2892 87.8 1547 1276 819
2001 3198 2968 92.8 1640 1418 905
2002 3359 3150 93.8 1603 1444 1007
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Table 2. Sentences

year Total Imprisonment | Suspended Fine Community Other Discharge
Service
1996 283 116 149 7 -* 5 6
1997 357 145 192 9 6 2 3
1998 702 279 358 17 15 1 32
1999 765 279 432 4 23 0 27
2000 819 315 441 1 34 2 26
2001 905 365 474 3 41 5 17
2002 1007 347 540 3 77 6 34

* Gommunity Service was not recorded separately in 1996, if imposed, it is included in “Other” category

Table 3. Sentences of Imprisonment

year Total Up to 1 year from 1 to 5 years from 5 to 15 years
1996 116 39 61 16
1997 145 56 75 14
1998 279 75 180 24
1999 279 63 192 24
2000 315 46 238 31
2001 365 65 257 43
2002 347 58 257 32

lllegal Production and Possession of Narcotic and Psychotropic Substances and Poisons—
Article 187a of Penal Code

Table 4. Crimes

year Crimes Crimes Solved Persons Persons Persons
registered solved % prosecuted charged convicted
1999 228 226 99.1 130 115 18
2000 212 207 97.6 187 158 63
2001 241 231 95.9 261 215 86
2002 285 257 90.2 244 206 103
Table 5. Sentences
year Total Imprisonment | Suspended Fine Community Other Discharge
Service
1999 18 11 3 1 2 1 0
2000 63 17 30 2 6 4 4
2001 86 16 45 2 18 0 5
2002 103 18 60 3 17 2 3
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Table 6. Imprisonment

year Total up to 1 year from 1 to 5 years from 5 to 15 years
1999 11 10 1 0
2000 17 13 4 0
2001 16 12 4 0
2002 18 10 8 0

lllegal Production and Possession of Narcotic and Psychotropic Substances and Poisons—
Article 188 of Penal Code

Table 7. Crimes

year Crimes Crimes Solved Persons Persons Persons
registered solved % prosecuted charged convicted
1996 156 155 99.4 181 165 27
1997 101 101 100 159 140 32
1998 101 101 100 184 159 95
1999 90 89 98.9 141 119 38
2000 122 122 100 228 190 29
2001 157 156 99.4 222 195 62
2002 216 206 95.4 247 223 98

Table 8. Sentences

year Total Imprisonment | Suspended Fine Community Other Discharge
Service
1996 27 7 16 2 -* 0 2
1997 32 6 23 1 0 0 2
1998 55 8 41 1 3 0 2
1999 38 7 26 1 2 1 1
2000 29 3 22 0 4 0 0
2001 62 13 40 4 4 0 1
2002 58 10 34 1 12 0 1

* Community Service was not recorded separately in 1996, if imposed, it is included in “Other” category

Table 9. Imprisonment

year Total up to 1 year from 1 to 5 years from 5 to 15 years
1996 7 6 1 0
1997 6 4 2 0
1998 8 1 7 0
1999 7 3 4 0
2000 3 2 1 0
2001 13 4 8 0
2002 10 2 8 0
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Propagation of Drug Use—Article 188a of Penal Code

Table 10. Crimes

year Crimes Crimes Solved Persons Persons Persons
registered solved % prosecuted charged convicted
1996 446 444 99.6 212 183 24
1997 449 441 98.2 256 223 30
1998 1077 1075 99.8 407 342 45
1999 1302 1298 99.7 513 429 70
2000 832 829 99.6 491 419 61
2001 613 607 99.0 396 332 41
2002 470 446 94.9 410 374 48
Table 11. Sentences
year Total Imprisonment | Suspended Fine Community Other Discharge
Service
1996 24 5 17 0 -* 2 0
1997 30 4 20 1 0 0 5
1998 45 1 35 1 1 0 7
1999 70 6 46 0 6 0 12
2000 61 7 43 2 5 0 4
2001 41 10 23 1 5 0 2
2002 48 4 31 0 7 0 6

* Community Service was not recorded separately in 1996, if imposed, it is included in “Other” category

Table 12. Imprisonment

year Total up to 1 year from 1 to 5 years from 5 to 15 years
1996 5 3 2 0
1997 4 3 1 0
1998 1 1 0 0
1999 6 4 2 0
2000 7 4 3 0
2001 10 6 4 0
2002 4 4 0 0
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Appendix 3.

Approximate Amounts According to Article 187a of
the Penal Code of the Czech Republic

(Appendix 1 of the Supreme State Prosecutor’s General Instruction No. 6/2000)

Drug Type Weight (grams) of pure substance

“quantity greater than small” “larger extent”

(Art. 187a) (Art. 187a Par. 1, 2)
Heroin HCI 0.15 (approx. 5 doses/30mg) 1.5 (approx. 50 doses/30mg)
Morphine HCI 0.3 (approx. 10doses/30mg) 4.5 (approx. 150 doses/30 mg)
Methadone 0.3 (approx. 10 doses/30 mg) 4.5 (approx. 150 doses/30 mg)
Cocaine HCI 0.25 (approx. 5 doses/50 mg) 5 (approx. 100 doses/50 mg)

Tetrahydrocannabinol (THC)

0.3 (approx. 10 doses/30 mg)

7.5 (approx. 250 doses/30 mg)

LSD

0.0005 (approx. 10 doses/50ug)

0.006 (approx. 120 doses/50 ug)

MDMA - base and homologues

1 (approx. 10 doses/100 mg)

24 (approx. 240 doses/100 mg)

Amphetamine - base

0.5 (approx. 10 doses/50 mg)

10 (approx. 200 doses/50 mg)

Metamphetamine - base

0.5 (approx. 10 doses/50 mg)

10 (approx. 200 doses/50 mg)

Psilocybin

0.05 (approx. 5 doses/10 mg)

3 (approx. 300 doses/10 mg)
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